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CASES 

AKGUED  AND  DETERMINED 

nf  TRB 

CIRCUIT  COURTS  OF  THE  UNITED  STATES 

WITHIN  TBOS  SECOND  CIRCUIT. 


Benjamin  H.  Field,  i;^.  Augustus  Sohell. 

The  20th  section  of  the  tariff  Act  of  August  30th,1842,  (5  U,  8.  i^ai.  at  Large,  566,) 
in  regard  to  the  rate  of  duty  on  non-enumerated  articles,  was  not  repealed  by 
the  Act  of  July  30th,  1846,  (9  K,  42,)  or  by  the  Act  of  March  3d,  185t,  (11 
/A,  192.) 

(Before  Smaulit,  J.,  Southern  District  of  New  York,  May  30th,  1860.) 

This  was  an  action  against  the  Oollector  of  the  port  of  Kew 
York,  to  recover  back  an  alleged  excess  of  duties  exacted  by 
him  on  several  importations  of  caustic  soda,  made  after  the 
passage  of  the  tariff  Act  of  March  3d,  1857,  (11  F.  S.  Stat. 
at  La/rgty  192.)  The  defendant  imposed  upon  the  article  a 
duty  of  fifteen  per  cent,  ad  mLorem^  which  was  paid  under 
protest,  the  plaintiff  claiming  that  it  was  liable  to  a  duty  of 
only  four^^*  cent,^  under  the  20th  section  of  the  tariff  Act  of 
August  30th,  184:2,  (5  Id.^  565,)  on  the  ground  that  it  resembled 
soda  ash  more  nearly  than  it  resembled  any  other  article  en- 
umerated in  the  Act  of  1857,  and  that  soda  ash  was,  under  that 
Act,  liable  to  a  duty  of  only  ioxa per  cent.  Caustic  soda  was 
not  enumerated  in  the  tariff  Act  of  1842,  or  in  that  of  1857, 

VOL.  v.— 1 
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Field  V.  Schell. 

or  in  the  tariif  Act  of  July  30th,  1846,  (9  Id.,  42.)  The  plain- 
tiflF  introduced  considerable  evidence,  to  show  that  caustic  soda 
bore  a  close  similitude,  in  material,  quality,  and  the  uses  to 
which  it  was  applied,  to  soda  ash.  The  Court  charged  the 
jury,  that  if,  from  the  evidence,  they  were  satisfied  that  caustic 
soda  resembled  soda  ash,  in  material,  quality  and  the  uses  to 
which  it  was  or  might  be  applied,  or  either  of  them,  more 
nearly  than  it  resembled  any  other  article  enumerated  in  the 
Act  of  1857,  then  only  four  per  cent,  duty  should  have  been 
charged  on  it,  and  their  verdict  ought  to  be  rendered  for  the 
plaintiff,  for  the  excess.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  now  moved  for  a  new  trial,  on  the 
ground  of  an  alleged  misdirection  of  the  Court  to  the  jury,  in 
such  charge. 

John  McKeon,  for  the  plaintiff. 

James  L  Hoosevelt,  {District  Attorney,)  for  the  defendant. 

Smalley,  J.  Whether  there  was  error  in  the  charge  of  the 
Court,  depends  upon  the  question  whether  the  20th  section  of 
the  tariff  Act  of  1842  has  been  repealed  by  either  the  Act  of 
1846  or  the  Act  of  1857.  That  20th  section  provides,  that 
"there  shall  be  levied,  collected  and  paid  on  each  and  every 
non-enumerated  article  which  bears  a  similitude,  either  in  nia- 
terial,  quality,  texture,  or  the  use  to  which  it  may  be  applied, 
to  any  enumerated  article  chargeable  with  duty,  the  same  rate 
of  duty  which  is  levied  and  charged  on  the  enumerated  article 
which  it  most  resembles  in  any  of  the  particulars  before  men* 
tioned ;  and,  if  any  non-enumerated  article  equally  resembles 
two  or  more  enumerated  articles  on  which  different  rates  of 
duty  are  chargeable,  there  shall  be  levied,  collected,  and  paid 
on  such  non-enumerated  article,  the  same  rate  of  duty  as  is 
chargeable  on  the  article  it  resembles  paying  the  highest  duty ; 
and,  on  all  articles  manufactured  from  two  or  more  materials, 
the  duty  shall  be  assessed  at  the  highest  rates  at  which  any  of 
its  component  parts  may  be  chargeable."    The  3d  section  of 
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the  Act  of  1846  provides,  that,  '^  from  and  after  the  first  day 
of  December  next,  there  shall  be  levied,  collected,  and  paid,  on 
all  goods,  wares,  and  merchandise  imported  from  foreign  coun- 
tries, and  not  specially  provided  for  in  this  Act,  a  duty  of  twenty 
per  centum  ad  vcdoremP    The  11th  section  of  the  same  Act 
provides,  "  that  all  act  and  parts  of  acts  repugnant  to  the 
provisions  of  this  Act,  be,  and  the  same  are  hereby,  repealed." 
These  sections,  considered  by  themselves,  would  seem  to  in- 
dicate, quite  decidedly,  an  intention  to  repeal  the  20th  section 
of  the  Act  of  1842,  and,  if  this  was  an  open  question,  I  should 
have  had  great  difficulty  in  (doming  to  the  conclusion  that  such 
was  not  their  design  and  effect.     It  cannot  now,  however,  be 
regarded  as   an  open  question.     The  Supreme  Court,  in  the 
case  of  Stua/rt  v.  MaocweU^  (16  How,^  150,)  after  an  elaborate 
argument  and  full  consideration,  decided,  that  there  was  no 
necessary  repugnance  between  the  Act  of  1846  and  the  20th  sec- 
tion of  the  Act  of  1842,  and,  consequently,  that  the  former  did 
not  repeal  the  latter,  and  that  the  duty,  which  was  in  that  case 
assessed  under  the  20th  section  of  the  Act  of  1842,  was  rightly 
assessed.     The  case  turned  upon  that  question,  it  was  the  only 
point  made  or  decided,  and  this  Court  must  be  governed  by  it. 
It  was  argued  by  the  defendant's  counsel,  that,  in  the  case 
of  Stuart  V.  MaanjoeU^  the  Government  sought  to  avail  itself  of 
this  20th  section  to  enforce  the  payment  of  a  higher  rate  of 
duty  than  it  would  otherwise  have  been  entitled  to,  and  thus 
increase  the  revenue ;  and  that  that  decision,  being  in  favor  of 
the  Government,  was  not  applicable  to  this  case.    It  is  very 
difficult  to  see  why,  if  this  20th  section  is  to  operate  in  favor 
of  the  Government  in  one  case,  to  increase  the  revenue,  it 
should  not  operate  in  a  similar  case*iagainst  it,  although  it  may 
diminish  the  revenue.     Why  the  Government  should  be  per- 
mitted to  avail  itself  of  this  20th  section  for  the  purpose  of  in- 
creasing the  duties,  and  the  importer  should  not  be  permitted, 
under  the  same  or  similar  circumstances,  to  avail  himself  of  it 
for  the  purpose  of  diminishing  the  duties,  I  am  at  a  loss  to 
conceive.    But,  if  there  could,  at  any  time,  have  been  a  doubt 
upon  that  question,  it  is  removed  by  the  case  of  Hoss  v.  Peas- 
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lee^  (2  Curtis'*  C.  (7,  R.^  499,) in  which  Mr.  Justice  Curtis, 
(who  delivered  the  opiniou  of  the  Court  in  Stuart  v.  MaxweU^ 
held,  that  this  20th  section  was  in  force,  and  did  not  operate  to 
reduce  the  duties  in  that  case,  from  twenty  per  cent  to  iive 
per  cent. 

This  brings  us  to  the  Act  of  1857.  Does  that  Act  repeal 
the  20th  section  of  the  Act  of  1842  ?  There  is  much  less 
reason  for  saying  that  it  does,  than  for  saying  that  the  Act  of 
1846  does.  There  is  nothing  in  the  Act  of  1857  which  indi- 
cates any  intention  to  extend  the  Act  of  1846,  or  in  any  way 
to  change  or  interfere  with  the*  construction  given  thereto, 
further  than  generally  to  reduce  the  duties,  and  take  certain 
articles  from  one  schedule  and  place  them  in  another,  and  put 
others  into  the  free  list.  The  case  of  Si/uart  v.  MuxweU  was 
decided  in  1853,  and  that  of  Rosa  v.  Peaalee  in  1855.  Congress 
can,  therefore,  hardly  be  supposed  to  have  been  ignorant  of 
these  decisions  at  the  time  the  Act  of  1857  was  passed ;  and  I 
think  it  cannot  be  presumed  that,  with  such  knowledge,  it  in- 
tended to  alter  that  important  provison  of  the  law,  without 
some  definite  expression  of  that  intention.  There  are  no  re- 
pealing words  in  the  Act  of  1857,  and  neither  from  the  phrase- 
ology nor  from  the  general  pm*pose  of  that  Act,  can  I  see  any 
reason  for  supposing  that  it  was  designed  to  have,  on  the  20th 
section  of  the  Act  of  1842,  an  effect  which  the  Courts  had  de- 
cided the  Act  of  1846  did  not  have.  It  is  clear,  that  the 
words,  "  non-enumerated  article,"  in  the  20th  section  of  the 
Act  of  1842,  the  words, "  not  specially  provided  for  in  this 
Act,"  in  the  3d  section  of  the  Act  of  1846,  and  the  words 
^^  not  enumerated  in  the  said  schedule,"  in  the  1st  section  of 
the  Act  of  1857,  mean  th*  same  thing  and  should  receive  the 
same  construction.  The  distinction  attempted  to  be  drawn 
between  them  by  the  defendant's  counsel  cannot  be  sustained. 
This  view  of  the  subject  is  fully  sustained  by  the  decision  of 
Judge  Giles,  in  the  Maryland  District,  in  a  case  precisely  like 
this,  and  in  relation  to  this  same  article.  {Oamble  v.  Maeon^ 
7  Amer.  Law  Reg.^  78.)  The  result  is,  that  the  20th  section 
of  the  Act  of  1842  is  not  repealed  either  by  the  Act  of  1846 
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or  by  the  Act  of  1857,  but  remains  in  force.  There  was, 
therefore,  no  error  in  the  instructions  given  by  the  Court  to 
the  jury,  and  there  must  be  a  judgment  for  the  plaintiff,  on 
the  verdict. 


John  Bokeb  vs.  Greene  C.  Bronson. 

The  practloe,  in  this  Court,  on  a  decision  being  made  by  the  Court,  is  to  enter  a 
formal  order  npon  it,  and  not  to  regard  the  decision  itself  as  an  order. 

Where,  on  a  motion  for  a  new  trial,  a  written  decision  was  made  bj  the  Judg^ 
holding  the  Court,  and  filed,  granting  a  new  trial  on  condition  of  the  pay- 
ment of  costs  '*  within  twenty  days  after  service  of  this  order,"  and  no  other 
or  more  formal  order  was  made,  and  the  costs  were  not  paid :  Beldf  that  the 
party  making  the  motion  was  not  in  default,  in  not  paying  the  costa 

(Before  Sicallet,  J.,  Southern  District  of  New  York,  January,  1861.) 

This  was  an  action  at  common  law,  in  which  a  verdict 
was  rendered  for  the  plaintiff.  On  a  motion  for  a  new  trial 
made  by  the  defendant,  a  written  decision  was  made  by  the 
Judge  holding  the  Court,  and  filed,  granting  a  new  trial  on 
condition  that  the  defendant  "  pay  the  costs  of  the  trial  with- 
in twenty  days  after  service  of  this  order."  No  other  or 
more  formal  order  was  made.  A  copy  of  the  decision  was 
served,  but,  the  cost  not  having  been  paid,  the  plaintiff  now 
moved  for  judgment  on  the  verdict. 

Almon  W.  Oriswold^  for  the  plaintiff. 

James  I.  Roosevelt^  {District  Attorney^)  for  tlie  defend- 
ant. 

Smalley,  J.  The  question  of  practice  in  this  case  is, 
whether  the  decision  of  the  Judge  is  to  be  considered  as  an 
order,  or  whether  a  regular  order  should  have  been  entered. 
The  practice  in  this  Court  is,  to  enter  an  order  upon  a  decis- 
ion made  by  the  Court.    As  no  such  order  was  entered  in 
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this  case,  the  defendant  was  not  in  default  in  not  paying  tlie 
costs.  The  proper  course  was  for  the  plaintiff  to  enter  the 
order  and  serve  a  copy  of  it. 

Motion  denied. 


The  United  States 

% 

Thomas  Harrison  Baker,  and  Others. 

Semble,  That,  under  the  14th  section  of  the  Act  of  March  3d,  1825,  (4  17.8.  8(ai. 
at  Large,  XI 8,)  which  provides  that  the  trial  of  all  ofifenoes  which  shall  be  com- 
mitted upon  the  high  seas,  or  elsewhere,  out  of  the  limits  of  any  state  or 
District,  shall  be  in  the  District  where  the  offender  is  apprehended,  or  into 
which  he  may  be  first  brought,  an  offender  captured  on  the  high  seas  by  a 
public  armed  vessel  of  the  United  States,  and  ordered  to  New  York  for  trial, 
and  put  on  board  of  a  vessel  destined  for  Hampton  Roads,  and  taken  to 
Hampton  Roads,  and  there  transferred  to  another  vessel  by  which  he  is  taken 
to  New  York,  where  he  is  arrested  for  the  offence,  is  not  to  be  regarded  as 
having  been  brought  into  the  District  in  which  Hampton  Roadtf  is  situated. 

That  provision  of  the  14th  section  is  in  the  alternative,  and,  under  it,  an  offender 
may  be  tried  either  in  the  District  into  which  he  is  first  brought,  or  in  the 
District  in  which  he  is  apprehended,  under  lawful  authority,  for  trial  for  the 
offence. 

The  3d  section  of  the  Act  of  May  15th,  1820,  (3  U.  8.  8tai  ai  Large,  600,)  in  re- 
gard to  robbery  on  the  high  seas,  applies  to  all  persons,  whether  citizens  or 
foreigners. 

The  9th  section  of  the  Act  of  April  30th,  1T90,  (1  U,  8,  8tat,  at  Large,  114,) 
in  regard  to  piracy  or  robbery  gn  the  high  seas,  applies  only  to  citizens  and 
not  to  foreigners. 

A  nation  at  war  may  commission  private  armed  vessels  to  carry  on  war  against 
its  enemy  on  the  high  8ea43,  and  the  commission  will  afford  protection,  even 
in  the  judicial  tribunals  of  the  enemy,  against  a  charge  of  the  crime  of  rob- 
bery  or  piracy. 

Such  a  commission  would  be  a  good  defence  against  an  indictment  under  the 
3d  section  of  the  Act  of  1820. 

The  9th  section  of  the  Act  of  1*790  changes  that  rule,  as  it  respects  citizens  of 
the  United  States  who  take  service  under  a  commission  to  a  private  armed 
vessel  from  the  enemy  of  their  country. 

The  term  "robbery,"  as  used  in  the  3d  section  of  the  Act  of  1820,  means,  the 
•felonious  taking  of  the  goods  or  property  of  another,  of  any  value,  from  his 
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person  or  in  his  presence,  against  his  will,  by  violence  or  putting  him  in 
fear. 

A  felonious  taking  means  a  taking  with  a  wrongful  intent  to  appropriate  the 
goods  of  another. 

The  taking,  to  be  within  said  3d  section,  need  not  be  a  taking  which,  if  upon 
the  high  seas,  would  amount  to  piracy  according  to  the  law  of  nations. 

Piracy  according  to  the  law  of  nations,  defined. 

Until  the  Legislature  and  Executive  departments  of  the  United  States  Govern- 
ment recognise  the  existence  of  a  new  foreign  government,  the  Courts  of  the 
United  States  cannot  do  so ;  and  the  same  doctrine  applies  to  the  erection  of  a 
new  government  within  the  limits  and  against  the  authority  of  the  Grovemment 
of  the  United  States. 

The  Courts  must  look  to  the  acts  of  those  departments  as  evidence  on  the  ques- 
tion  of  such  recognition. 

(Before  Nelson  and  Shipxan,  JJ.,  Southern  District  of  New  York,  October  30th, 
1861.) 

This  was  an  indictment  against  Thomas  Harrison  Baker, 
John  Harleston,  Charles  Sidney  Passalaigue,  Henry  Cashman 
Howard,  Joseph  Cruz  del  Carno,  Henry  Oman,  Patrick  Daly, 
William  Charles  Clark,  Albert  Gallatin  Ferris,  Eiehard 
Palmer,  John  Murphy,  Alexander  Carter  Coid,  and  Martin 
Galvin.  It  was  found  on  the  26th  of  June,  1861.  The  de- 
fendant Baker  was  the  master,  and  the  other  defendants  were 
a  part  of  the  oflBcers  and  crew  of  a  private  armed  schooner, 
called  the  Savannah,  and  claimed  to  have  acted,  in  committing 
the  alleged  offences,  under  the  authority  of  the  following  com- 
mission :  "  Jefferaon  Davis,  President  of  the  Confederate 
States  of  America,  to  all  who  shall  see  these  presents,  greet- 
ing :  Know  ye,  that  by  virtue  of  the  power  vested  in  me  by 
law,  I  have  commissioned,  and  do  hereby  commission,  the 
schooner  or  vessel  called  the  Savannah,  (more  particularly  des- 
cribed in  the  schedule  hereunto  annexed,}  whereof  T.  Harri- 
son Baker  is  commander,  to  act  as  a  private  armed  vessel  iu 
the  service  of  the  Confederate  States,  on  the  high  seas,  against 
the  United  States  of  America,  their  ships,  vessels,  goods  and 
effects,  and  those  of  their  citizens,  during  the  pendency  of 
the  war  now  existing  between  the  said  Confederate  States  and 
the  said  United  States.  This  commission  to  continue  in  force 
until  revoked  by  the  President  of  the  Confederate  States  for 
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the  time  being.  Given  under  my  Land  and  tlie  &eal  of  the 
Confederate  States,  at  Montgomery,  tbiB  eighteenth  day  of 
May,  A.  D.,  1861.  (L.  B.)  JefierBon  Davie.  By  the  President, 
K.  Toombs,  Secretary  of  State.  Schedule  of  description  of  the 
Yoesel :  Name — Schooner  Savannah.  Tonnage — Fifty-three 
JJth  tonB.  Armament — One  large  pivot  gan  and  email  arms. 
No.  of  crew — Thirty."  The  anbstantive  offence  chained,  was 
the  capture,  by  the  Savannah,  on  the  high  seas,  on  the  3d  of 
Jane,  1S61,  of  the  bng  Joseph,  belonging  to  citizens  of  the 
United  States.  The  indictment  alleged,  that  the  Southern 
District  of  New  York  was  the  District  into  which  the  defend- 
ants were  brought,  and  in  which  they  were  found,  and  where 
they  were  apprehended,  and  into  which  they  were  first 
brought  for  the  offence.  The  indictment  was  tried  at  the 
October  Term,  1861,  before  Mr,  Justice  Nelson  and  Jndge 
Shipman  and  a  jury. 

Nelson,  J.,  chat^d  the  jury  as  follows : 

The  first  question  presented  in  this  case  is,  whether  or  not 
this  Court  has  jurisdiction  of  the  offence  ?  This  depends  upon 
the  following  clause  in  the  14th  section  of  the  Act  of  Congress 
of  March  3d,  1825,  (4  P;  S.  Siat.  at  Large,  118  :)  "  And  the 
trial  of  all  offences  which  shall  be  committed  upon  the  higli 
seas,  or  elsewhere,  out  of  the  limits  of  any  State  or  District, 
shall  be  in  the  District  where  the  offender  is  apprehended,  or 
into  which  he  may  be  first  brought."  The  prisoners,  who  were 
captured  by  an  armed  vessel  of  the  United  States,  off  Charles- 
ton, South  Carolina,  were  ordered  by  the  commander  of  the 
fleet  to  New  York  for  trial ;  but  the  Minnesota,  on  board  of 
which  they  were  placed,  was  destined  for  Hampton  Koads,  and 
it  became  necessary,  therefore,  that  they  should  be  there  trans- 
ferred to  another  vessel.  They  were  thus  transferred  to  the 
IlHrHct  I.iuie,  and,  after  A>me  two  days'  delay,  consumed  in 
the  [irL'iuiration,  they  were  sent  on  to  this  port,  where  they 
were  pimii  nfter  arrested  by  the  civil  authorities.  It  is  insisted, 
on  Ijclinli'uftheprisoners,  that,  inasmuch  as  Hampton  !Roads, 
to  wliiuh  [iliice  the  prisoners  were  taken,  and  where  they  were 
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transferred  to  the  Harriet  Lane,  was  within  the  Eastern  Dis- 
trict of  the  State  of  Virginia,  the  jurisdiction  attached  in  that 
District,  as  that  was  the  first  District  into  which  the  prisoners 
were  brought.  The  Oourt  is  inclined  to  think  that  the  cir- 
cumstances under  which  the  Minnesota  was  taken  to  Hampton 
Beads,  in  connection  with  the  original  order  by  tlie  com- 
mander that  the  prisoners  should  be  sent  to  this  District  for 
trial,  do  not  make  out  a  bringing  into  that  District,  within  the 
meaning  of  the  statute.  But  we  are  not  disposed  to  place  the 
decision  on  this  ground.  The  Court  is  of  opinion,  that  the 
clause  conferring  jurisdiction  is  in  the  alternative,  and  that 
jurisdiction  may  be  exercised  either  in  the  District  into  which 
the  prisoners  were  first  brought,  or  in  that  in  which  they  were 
apprehended  under  lawful  authority,  for  trial  for  the  offence. 
This  brings  us  to  the  merits  of  the  cade. 

The  indictment  under  which  the  prisoners  are  tried  con- 
tains ten  counts.  The  first  five  are  founded  upon  the  3d  sec- 
tion of  the  Act  of  Congress  of  May  15th,  1820,  (3  U.  H.  Stat, 
at  Large,  600,)  which  provides  "  that,  if  any  person  shall,  upon 
the  high  seas,  *  *  *  *  commit  thai  crime  of  robbery,  in 
or  upon  any  ship  or  vessel,  or  upon  any  of  the  ship's  company 
of  any  ship  or  vessel,  or  the  lading  thereof,  such  person  shall 
be  adjudged  to  be  a  pirate,"  and,  upon  conviction,  shall  suffer 
death.  These  five  several  counts  charge,  in  substance,  that 
the  prisoners  did,  upon  the  high  seas,  enter  in  and  upon  the 
brig  Joseph,  the  same  being  an  American  vessel,  and  upon  the 
ship's  company,  naming  them,  did,  then  and  there,  piratically, 
feloniously  and  violently  make  an  assault,  and  put  them  in 
personal  fear  and  danger  of  their  lives,  and  did,  then  and  there, 
the  brig  Joseph,  and  her  tackle,  apparel,  and  lading  (describ- 
ing it),  which  were  in  the  custody  and  possession  of  the  master 
and  crew,  from  the  said  master  and  crew,  and  from  their  pos- 
session, and  in  their  presence,  and  against  their  will,  violently, 
piratically  and  feloniously  seize,  rob,  steal,  take  and  carry  away, 
against  the  form  of  the  statute,  <&c.  There  are  some  variances 
in  the  different  counts,  but  it  will  not  be  material  to  notice 
them.    It  will  be  observed,  that  this  provision  of  the  Act  of 
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Congress,  prescribing  the  offence,  applies  to  all  persons,  whether 
citizens  or  foreigners,  making  no  distinction  between  them, 
and  is  equally  applicable,  therefore,  to  all  prisoners  at  the  bar. 
The  remaining  five  counts  are  framed  under  the  9th  section  of 
the  Act  of  Congress  of  April  30th,  1790,  (1  V.  S.  JStat.  at 
ZargCy  114:,)  which  provides,  "  that  if  any  citizen  shall  commit 
any  piracy  or  robbery  aforesaid,  or  any  act  of  hostility  against 
the  United  States,  or  any  citizen  thereof,  upon  the  high  sea, 
under  color  of  any  commission  from  any  foreign  prince  or 
state,  or  on  pretence  of  authority  from  any  person,  such  of- 
fender shall,  notwithstanding  the  pretence  of  any  such  au- 
thority, be  deemed,  adjudged,  and  taken  to  be  a  pirate,  felon, 
and  robber,^'  and,  on  conviction,  shall  suffer  death.   These  five 
counts  charge  that  the  prisoners  are  all  citizens  of  the  United 
States,  and  that  they  committed  the  acts  set  forth  in  the  pre- 
vious five  counts,  on  pretence  of  authority  from  one  Jefferson 
Davis.     As  the  provision  of  the  Act  of  Congress  upon  which 
the  last  five  counts  are  framed  is  applicable  only  to  citizens 
and  not  to  foreigners,  only  four  of  the  prisoners  can  be  brought 
within  it,  as  the  other  eight  are  admitted  to  be  foreigners. 
The  four  are.  Baker,  Howard,  Passalaigue,  and  Harleston. 
The  distinction  between  the  provisions  of  the  3d  section  of  the 
Act  of  1820  and  those  of  the  9th  section  of  the  Act  of  1790, 
and  between  the  counts  in  the  indictment  founded  upon 
those  respective  sections,  arises  out  of  a  familiar  principle  of 
international  law,  which  is,  that,  in  a  state  of  war  existing  be- 
tween two  nations,  either  may  commission  private  armed  ves- 
sels to  carry  on  war  against  the  enemy  on  the  high  seas,  and 
the  commission  will  afford  protection,  even  in  the  judicial  tri- 
bunals of  the  enemy,  against  a  charge  of  the  crime  of  robbery 
or  piracy.  Such  a  commission  would  be  a  good  defence  against 
an  indictment  under  the  3d  section  of  the  Act  of  1820,  by 
force  of  the  above  rule  of  international  law.    The  9th  section 
of  the  Act  of  1790  changes  the  rule,  as  it  respects  citizens  of 
the  United  States  who  take  service  under  a  commission  to  a 
private  armed  vessel  from  the  enemy  of  their  country.  It  de- 
clares,  as  it  respects  them,  that  the  commission  shall  not  be 
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admitted  as  a  defence  ;  and,  as  this  legislation  relates  only  to 
oar  own  citizens,  and  prescribes  a  rule  of  action  for  them,  and 
not  as  it  respects  the  citizens  or  subjects  of  other  countries,  we 
do  not  perceive  that  any  exception  can  be  taken  to  the  Act  as 
being  unconstitutional  or  for  any  other  reason.  But,  upon 
the  view  we  take  of  the  case,  it  will  not  be  necessary  to  trouble 
you  with  any  remarks  in  respect  to  this  9th  section  and  the 
several  counts  framed  under  it,  but  we  shall  confine  our  ob- 
servations to  a  consideration  of  the  3d  section  of  the  Act  of 
1820.  There  can  be  no  injustice  to  the  prisoners  in  thus  re- 
stricting the  examination,  as  any  authority  for  the  perpetration 
of  the  Acts  charged  in  the  indictment  will  be  as  available  to 
them  in  defence  to  the  counts  founded  upon  the  Act  of  1820,  as 
it  would  be  in  defence  to  those  founded  upon  the  Act  of  1790. 
Nor  can  there  be  any  injustice  to  the  prosecution,  for,  unless 
the  crime  of  robbery,  as  prescribed  in  the  3d  section  of  the 
Act  of  1820,  is  established  against  the  four  prisoners,  none 
could  be  under  the  9th  section  of  the  Act  of  1790,  The  crime 
in  the  two  Acts  is  the  same,  for  all  the  purposes  of  this  trial. 
The  only  difference  is  the  exclusion  of  a  particular  defence  to 
charges  founded  upon  the  latter. 

The  crime  charged  is  robbery  upon  an  American  vessel  on 
the  high  seas,  and  hence  it  is  necessary  that  we  should  turn 
our  attention  to  the  inquiry — ^what  constitutes  this  offence  ? 
It  has  already  been  determined  by  the  highest  authority — the 
Supreme  Court  of  the  United  States — that  we  must  look  to 
the  common  law  for  a  definition  of  the  term  "  robbery,"  as  it 
is  to  be  presumed  it  was  used  by  Congress,  in  the  Act,  in  that 
sense.  Taking  this  rule  as  our  guide,  it  will  be  found,  that 
the  crime  consists  in  this — the  felonious  taking  of  the  goods  or 
property  of  another,  of  any  value,  from  his  person,  or  in  his 
presence,  against  his  will,  by  violence,  or  putting  him  in  fear. 
The  taking  must  be  felonious,  that  is,  a  taking  with  a  wrong- 
ful intent  to  appropriate  the  goods  of  another.  It  need  not 
be  a  taking  which,  if  upon  the  high  seas,  would  amount  to 
piracy,  according  to  the  law  of  nations,  or  what,  in  some  of 
the  books,  is  called  general  piracy  or  robbery.    This  is  defined 
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to  be  a  forcible  depredation  upon  property,  on  the  high  seas, 
without  lawful  authority,  done  animo  furandi^  that  is,  as  de- 
fined, in  this  connection,  in  a  spirit  and  intention  of  uniyersal 
hostility.  A  pirat6  is  said  to  be  one  who  roves  the  sea  in  an 
armed  vessel,  without  any  commission  from  any  sovereign 
state,  on  his  own  authority,  and  for  the  purpose  of  seizing  by 
force,  and  appropriating  to  himself,  without  discrimination, 
every  vessel  he  may  meet.  For  this  reason,  pirates,  according 
to  the  law  of  nations^  have  always  been  compared  to  robbers, 
the  only  difference  being,  that  the  sea  is  the  theatre  of  the 
operations  of  one,  and  the  land  of  the  other.  And,  as  general 
robbers  and  pirates  upon  the  high  seas  are  deemed  enemies  of 
the  human  race,  making  war  upon  all  mankind  indiscrimin- 
ately, the  crime  being  one  against  the  universal  laws  of  society, 
the  vessels  of  every  nation  have  a  right  to  pursue,  seize,  and 
punish  them.  Now,  if  it  were  necessary,  on  the  part  of  the 
Government,  to  bring  the  crime  charged  in  the  present  case 
against  the  prisoners  within  this  definition  of  robbery  and 
piracy,  as  known  to  the  common  law  of  nations,  there  would 
be  great  difficulty  in  so  doing  upon  the  evidence,  and,  perhaps, 
upon  the  counts  in  the  indictment — certainly,  upon  the  evi- 
dence. For  that  shows,  if  anything,  an  intent  to  depredate 
upon  the  vessels  and  property  of  one  nation  only — the  United 
States — which  falls  far  short  of  the  spirit  and  intent,  as  we 
have  seen,  that  are  said  to  constitute  essential  elements  of  the 
crime.  But  the  robbery  charged  in  this  case  is  that  which  the 
Act  of  Congress  prescribes  as  a  crime,  and  may  be  denomin- 
ated a  statute  offence,  as  contra-distinguished  fi*om  that  known 
to  the  law  of  nations.  The  Act,  as  you  have  seen,  declares 
the  person  a  pirate,  punishable  by  death,  who  commits  the 
crime  of  robbery,  on  the  high  seas,  in  or  upon  any  ship  or 
vessel,  or  upon  any  of  the  ship's  company  of  any  ship  or  ves- 
sel, <&c. ;  and  the  interpretation  given  to  these  words  applies 
the  crime  to  the  case  of  depredation  upon  an  American  vessel 
or  property,  on  the  high  seas,  under  circumstances  that  would 
constitute  robbery,  if  the  offence  were  committed  on  land,  and 
which  is,  according  to  the  language  of  Blackstone,  the  felon-* 
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ious  and  forcible  taking  from  the  person  of  another,  of  goods 
or  money,  to  any  value,  by  violence  or  putting  him  in  fear. 
The  felonious  intent  which  describes  the  state  of  mind  as  an 
element  of  the  offence,  is  what  is  called,  in  technical  language, 
onwit^furiMhdi,  which  means  an  intent  to  gain  by  another's 
loss,  or  to  despoil  another  of  his  goods  lucri  causa^  for  the 
sake  of  gain.  Now,  if  you  are  satisfied,  upon  the  evidence, 
that  the  prisoners  have  been  guilty  of  this  statute  offence  of 
robbery  upon  the  high  seas,  it  is  your  duty  to 'convict  them, 
though  it  may  fall  short  of  the  offence  as  known  to  the  law  of 
nations.  We  have  stated  what  constitute  the  elements  of  the 
crime,  and  it  is  your  province  to  apply  the  facts  to  them,  and 
thus  determine  whether  or  not  the  crime  has  been  committed. 
That  duty  belongs  to  you,  and  not  to  the  Court. 

We  have  said  that,  iif  a  state  of  war  between  two  nations 
a  commission  to  a  private  armed  vessel  from  either  of  the  bel- 
ligerents affords  a  defence,  according  to  the  law  of  nations,  in 
the  Courts  of  the  enemy,  against  a  charge  of  robbery  or  piracy 
on  the  high  seas,  of  which  they  might  be  guilty  in  the  absence 
of  such  authority ;  and,  under  this  principle,  it  has  been  in- 
sisted, by  the  learned  counsel  for  the  prisoners,  that  the  com- 
mission of  the  Coiifederate  States,  by  its  President,  Davis,  to 
the  master  and  crew  of  the  Savannah,  which  has  been  given 
in  evidence,  affords  such  defence.  In  support  of  this  position, 
it  is  claimed,  that  the  Confederate  States  have  thrown  off  the 
power  and  authority  of  the  general  Government,  have  erected 
a  new  and  independent  Government  in  its  place,  and  have 
maintained  it  against  the  whole  military  and  naval  power  of 
the  former ;  and  that  it  is,  at  least,  a  Government  defactOy  and 
entitled  to  the  rights  and  privileges  that  belong  to  a  sovereign 
and  independent  nation.  The  right  to  establish  such  a  Govern- 
ment, constitutional  or  otherwise,  has  been  strongly  urged,  and 
the  laws  of  nations  and  the  commentaries  of  eminent  publicists 
have  been  referred  to,  as  justifying  the  secession  or  revolt  of 
the  Confederate  States.  Great  ability  and  research  have  been 
displayed  by  the  learned  counsel  for  the  defence,  on  this  branch 
of  the  case.    But  the  Court  do  not  deem  it  pertinent,  or  ma« 
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terial,  to  enter  into  this  wide  field  of  inquiry.  This  branch 
of  the  defence  involves  considerations  that  do  not  belong  to 
the  Courts  of  the  country.  It  involves  the  deternaination  of 
great  public  and  political  questions,  which  belong  to  the  depart- 
ments of  our  Government  that  have  charge  of  our  foreign  re- 
lations— ^the  Legislative  and  Executive  departments.  When 
those  questions  are  decided  by  those  departments,  the  Courts 
follow  the  decision ;  and,  until  those  departments  have  recog- 
nized the  existence  of  the  new  Government,  the  Courts  of  the 
nation  cannot.  Until  this  recognition  of  the  new  Government, 
the  Courts  are  obliged  to  regard  the  ancient  state  of  things  as 
remaining  unchanged.  This  has  been  the  uniform  course  of 
decision  and  practice,  in  the  Courts  of  the  United  States.  The 
revolt  of  the  Spanish  Colonies  of  South  America,  and  the 
new  Government  erected  on  their  separation  from  the  mother 
country,  were  acknowledged  by  an  Act  of  Congress,  on  the 
recommendation  of  the  President,  in  1822.  Prior  to  this  re- 
cognition, and  during  the  existence  of  the  civil  war  between 
Spain  and  her  Colonies,  it  was  the  declared  policy  of  our 
Government  to  treat  both  parties  as  belligerents,  entitled 
equally  to  the  rights  of  asylum  and  hospitality,  and  to  con- 
sider them,  in  respect  to  the  neutral  relations  and  duties  of  our 
Government,  as  equally  entitled  to  the  sovereign  rights  of  war 
as  against  each  other.  This  was,  also,  the  doctrine  of  the  Courts, 
which  they  derived  from  the  policy  of  the  Government,  fol- 
lowing the  political  departments  of  the  Government,  as  it  re- 
spects our  relations  with  new  Governments  erected  on  the 
overthrow  of  old  ones.  If  this  is  the  rule  of  the  Federal 
Courts,  in  the  case  of  a  revolt  and  the  erection  of  a  new 
Government,  as  it  respects  foreign  nations,  much  more  is  the 
same  rule  applicable  when  the  question  arises  in  respect  to  a 
revolt  and  the'  erection  of  a  new  Government  within  the  limits 
and  against  the  authority  of  the  Government  whose  laws  we 
are  engaged  in  administering.  And,  in  this  connection,  it  is 
proper  to  say,  that,  as  the  Confederate  States  must  first  be 
recognized  by  the  political  departments  of  the  mother  Govern- 
ment, namely,  the  Legislative  and  the  Executive  departments, 
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in  order  to  be  recognized  by  the  Courts  of  the  country,  we 
must  look  to  the  acts  of  those  departments  as  evidence  of 
fact.  The  act  is  the  act  of  the  nation,  through  her  constitu- 
tioual  public  authorities. 

These,  gentlemen,  are  all  the  observations  we  deem  neces- 
sary to  submit  to  you.  The  case  is  an  interesting  one,  not  only 
in  the  principles  involved,  but  to  the  Government  and  the 
prisoners  at  the  bar.  It  has  been  argued  with  a  research  and 
an  ability  in  proportion  to  its  magnitude,  in  behalf  of  both  the 
prisonera  and  the  Government ;  and  we  do  not  doubt  that, 
with  the  aid  of  these  arguments,  and  the  instructions  of  the 
Court,  you  will  be  enabled  to  render  an  intelligent  and  just 
verdict  in  the  case. 

The  jury  were  discharged,  without  being  able  to  agree  on 
a  verdict. 

WiUiam  M.  Evwrts^  E.  Ddafidd  Smithy  {Distriet  Attor- 
ney), and  Sa/rmtd  Blatchford,  for  the  United  States. 

Daniel  Lord,  James  T.  Brady,  Jeremiah  Larocque,  Alger- 
non S.  SiUlvvan^,  Joseph  JET.  Dukes,  Isaac  Davega,  and  Ma/urice 
Mayer,  for  the  prisoners. 


The  Wings  op  the  Morning. 

Where  a  sailing  vessel,  coming  into  the  Hudson  riyer^  at  New  York,  off  the 
Battery,  in  the  night  time,  put  her  head  to  the  wind  and  her  sails  aback,  with 
a  view  to  anchoring,  before  the  hands  on  board  of  her  discovered  a  steam  ves- 
sel in  motion  coming  towards  her,  but  it  appeared  that  she  had  no  competent 
lookout,  and  that,  if  she  had  had  one,  the  steam  vessel  might  have  been  seen 
in  time  to  prevent  the  placing  of  the  sailing  vessel  on  her  track:  Held,  a  col- 
lision having  taken  place  between  the  two  vessels,  that  the  sailing  vessel  was 
in  fault. 

Hdd,  also,  that  the  steam  vessel  was  in  fault  for  descending  the  river  in  the 
night  too  near  to  the  shore,  and  at  too  great  a  rate  of  speed,  at  a  locality  where 
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her  lights  were  mistaken  for  the  lights  of  vessels  at  anchor,  and  where  she  was 
liable  to  meet  vessels  coming  in  to  anchor. 
As  both  vessels  were  in  fault,  the  damages  were  divided ;  and,  as  both  parties  had 
appealed,  and  the  decree  below  was  affirmed,  no  costs  were  given  to  either 
party,  on  appeal 

(Before  Nkmon  J.,  Southern  District  of  New  York,  November  6th,  1861.) 

This  was  a  libel  in  rem^  filed  in  the  Difttrict  Court,  against 
the  ship  Wings  of  the  Morning,  to  recover  for  damage  caused 
to  the  barge  Stephen  Warren,  by  a  collision  which  occurred 
between  the  two  vessels,  in  the  Hudson  river,  at  New  York, 
off  pier  number  4,  on  the  night  of  November  22, 1852.  The 
barge  was  lashed  to  the  steam  tug  Oeneral  Wool,  on  her  star- 
board side.  The  tug  was  descending  the  river  with  her  tow, 
a  quarter  or  a  third  of  the  way  from  the  New  York  side,  in- 
tending to  pass  around  the  Battery  into  the  East  river,  for  the 
purpose  of  discharging  her  cargo.  The  Wings  of  the  Morn- 
ing was  coming  up  the  river,  having  taken  in  all  her  sails 
except  the  spanker,  preparatory  to  dropping  anchor  in  the 
stream.  The  wind  was  southeast  or  south-southeast,  and  the 
tide  was  ebb.  The  Wings  of  the  Morning  had  come  up  the 
river  near  the  middle  of  it,  and  had  ported  her  helm  to 
luff  into  the  wind  and  check  her  headway,  to  enable  her  to 
drop  anchor,  and  was  in  the  act  of  dropping  it,  or  about  to 
drop  it,  as  the  mate  discovered  the  tug  and  tow  coming  down 
upon  him.  The  District  Court  held,  that  both  vessels  were  in 
fault,  and  divided  the  damages.  Both  parties  appealed  to  this 
Court. 

Edward  H.  Owen  and  Comdivs  Vcm  SamJbooord^  for  the 
libellants. 

Charles  Donohue  and  Waehmgtan  Q.  Morton^  for  the 
claimants. 

Nelson,  J.  The  main  point  of  dispute  is,  whether  or  not 
the  order  to  port  was  given,  and  the  change  of  the  direction 
of  the  ship  had  taken  place  in  pursuance  thereof,  after  tlie  tug 
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and  tow  were  seen  by  the  hands  on  board  of  the  ship.  If  the 
order  was  given  afterwards,  or  even  after  the  tng  and  tow 
might  have  been  seen  with  a  proper  lookout,  then  the  ship  was 
in  fault  in  giving  the  order.  On  this  point  there  is  much  con- 
flict in  the  proofe.  The  result  of  my  examination  is,  that  the 
order  to  port  was  given,  and  the  change  of  the  direction  of 
the  ship,  which  placed  her  on  the .  track  of  the  tug  and  tow, 
took  place,  before  her  hands  had  discovered  them  in  motion ; 
and  that,  with  her  sails  aback  and  her  head  to  the  wind,  she 
was  disabled  from  avoiding  the  collision.  But,  at  the  same 
time,  I  agree  with  the  Court  below,  that,  with  a  competent 
lookout  properly  attending  to  his  duty,  the  descending  vessels 
might  have  been  seen  in  time  to  prevent  the  manoeuvre  and 
the  heading  of  the  vessel  in  shore  across  their  track.  The 
night  was  not  very  dark,  and  the  chief  diflBiculty  in  discover- 
ing the  tug  and  tow  arose  from  the  great  number  of  vessels  at 
anchor,  with  lights,  in  that  locality.  The  hands  on  the  ship 
saw  the  lights  of  the  descending  vessels  in  time  to  have  avoided 
them,  but  mistook  them  for  the  lights  of  vessels  at  anchor. 

I  also  agree  with  the  Court  below,  that  the  tug  was  in  fault 
for  descending  the  river  in  the  night  so  near  the  shore  in  that 
locality,  and  at  a  rate  of  speed  of  five  miles  an  hour,  with  the 
tide :  and,  according  to  the  testimony  of  the  captain  of  the 
barge,  probably  at  a  greater  rate  of  speed.  These  vessels  were 
on  their  way  around  the  Battery  to  the  East  river,  and  should 
have  kept  further  out  into  the  river,  outside  of  vessels  at  an- 
chor with  lights,  and  clear  of  vessels  coming  in  to  anchor  in 
the  night  on  the  New  York  side. 

The  decree  must  be  afiirraed,  but  without  costs  to  either 
party,  as  both  parties  have  appealed. 
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The  Unttbd  States  vs.  Nathaniel  Gordon* 

A  person  bom  abroad,  on  board  of  an  American  vessel,  of  parents  who  are 
citizens  of  the  United  States,  and  who  are,  at  the  time,  in  the  foreign  coimtiy, 
not  with  the  design  of  removing  thither,  but  only  having  touched  there  in 
the  course  of  a  voyage  which  the  father  has  made,  as  captain  of  the  vessel,  is  to 
be  regarded  as  a  citizen  of  the  United  States. 

Where  it  appears  that  a  vessel  was  built  in  the  United  States  and  belonged  to 
American  citizens,  it  is  not  enough,  in  order  to  show  that  she  ceased  to  be  an 
American  vessel,  to  prove  that  she  was  taken  abroad  and  there  sold  and  trans- 
ferred by  those  American  citizens,  but  it  must  also  be  shown  that  she  was  sold 
and  transferred  to  a  foreigner. 

Where  a  vessel  is  shown  to  have  been  fitted  out  for  the  purpose  of  engaging  in  the 
slave  trade,  her  master,  if  he  had  control  and  charge  of  the  vessel,  in  procur- 
ing the  cargo,  in  stowing  it  and  in  shipping  the  seamen,  is  to  be  held  charge- 
able, as  matter  of  law,  with  a  knowledge  of  the  intended  service  of  the 
vessel. 

If  such  master  conducts  the  vessel  to  Africa,  remains  in  her,  and  starts  to  oome 
back  with  her,  she  having  there  takea  on  board  a  cargo  of  slaves,  such  pre- 
vious knowledge  on  the  part  of  the  master,  is,  on  the  trial  of  an  indictment 
against  htm  for  engag^g  in  the  slave  trade,  to  be  taken  into  consideration  by 
the  jury,  on  the  question  as  to  the  purpose  for  which  he  was  found  on  the 
vessel,  in  Africa,  when  the  slaves  were  put  on  board. 

To  sustain  an  indictment,  under  the  6th  section  of  the  Act  of  May  I5th,  1820, 
(3  U.  &  Stat,  at  LargCj  601,)  for  forcibly  confining  and  detaining  negroes  on 
board  of  a  vessel,  with  intent  to  make  them  slaves,  it  is  not  necessary  to  show 
that  physical  or  manual  force  was  exercised  on  board  of  the  vessel,  but  it  is 
enough  if  the  negroes  were  imder  moral  restraint  and  fear  there,  their  wills 
being  controlled  by  superior  power  exercised  over  their  minds  and  bodies,  it 
appearing  that  they  were  under  restraint  at  the  time  by  the  persons  who 
furnished  them  at  the  vessel's  side  and  transferred  them  to  the  vessel,  and 
that  they  came  upon  the  deck  of  the  vessel  in  that  condition ;  and  any  person 
who  participated  in  such  sort  of  detention  is  to  be  regarded  as  a  principal  in 
the  offence. 

In  such  an  indictment,  it  is  sufficient  to  aver,  that  the  defendant  forcibly  con- 
fined and  detained  the  negroes,  "  they  not  having  been  held  to  service  by  the 
laws  of  either  of  the  States  or  territories  of  the  United  States,"  without  other- 
wise averring  that  they  were  not  so  held  to  service  at  the  time  of  the  com- 
mission of  the  offence. 

An  offence  commenced  to  be  committed  on  board  of  an  American  vessel  lying 
at  the  time  in  a  river  which  is  an  arm  of  the  sea,  on  the  coast  of  Africa,  and 
continued  uninterruptedly  to  a  point  in  the  Atlantic  Ocean  several  miles  from 
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land,  is  within  the  jurisdiction  of  the  United  States  and  of  a  Circuit  CSourt 
thereof. 
Although  a  trial  and  conyiction  have  been  had  for  a  capital  offence  before  a 
Circuit  Court  when  held  by  both  of  the  Judges  thereof,  it  is  competent  for 
the  same  Court,  when  held  by  only  one  of  the  Judges,  to  pass  the  sentence. 

(Before  Nilson  and  Shipican,  JJ.,  Southern  District  of  New  York,  November 
8th  and  30th,  1861.) 

This  was  ao  indictmeDt  against  the  defendant,  under  the 
6ih  section  of  the  Act  of  May  15tli,  1820,  (3  U.  S.  Stat,  at 
Largey  601,)  for  forcibly  confining  and  detaining,  on  the  8th 
of  Angust,  1860,  on  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  and  within  the  jurisdiction 
of  this  Court,  and  out  of  the  limits  of  any  State  or  District, 
on  board  of  the  ship  Erie,  owned  wholly  or  in  part,  or  navi- 
gated for,  or  in  behalf  of,  a  citizen  or  citizens  of  the  United 
States,  certain  negroes,  not  having  been  held  to  service  by  the 
laws  of  either  of  the  States  or  territories  of  the  United  States, 
with  intent  to  make  such  negroes  slaves,  he  being,  at  the  time 
of  the  commission  of  the  crime,  one  of  the  ship's  company  of 
the  ship,  and  a  citizen  of  the  United  States,  and  the  Southern 
District  of  New  York  being  the  District  in  which  he  was  ap- 
prehended and  into  which  he  was  first  brought.  The  trial 
took  place  before  Mr.  Justice  Nelson  and  Judge  Shipman  and 
a  jnry. 

In  charging  the  jury,  Nelson,  J.,  said: 

The  5th  section  of  the  Act  of  May  15th,  1820,  under 
which  the  prisoner  is  indicted,  provides,  *'  that  if  any  citizen 
of  the  United  States,  being  of  the  crew  or  ship's  company  of 
any  foreign  ship  or  vessel  engaged  in  the  slave  trade,  or  any 
person  whatever,  being  of  the  crew  or  ship's  company  of  any 
ship  or  vessel,  owned  wholly  or  in  part,  or  navigated  for,  or  in 
behalf  of,  any  citizen  or  citizens  of  the  United  States,  shall 
forcibly  confine  or  detain,  or  aid  and  abet  in  forcibly  confining 
or  detaining,  on  board  such  ship  or  vessel,  any  negro  or  mu- 
latto not  held  to  service  by  the  laws  of  either  of  the  States  or 
territories  of  the  United  States,"  with  intent  to  make  him  a 
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slave,  such  person  shall  be  adjudged  a  pirate,  and,  on  convic- 
tion, shall  suffer  death.  Tliere  are  two  counts  in  the  indict- 
ment, to  which  we  shall  call  your  attention,  and  to  which  the 
observations  that  we  shall  make  on  the  law  of  the  case  will  be 
confined.  The  first  count  is,  in  substance,  that  the  prisoner, 
one  of  the  ship's  company  of  the  ship  Erie,  owned  in  whole 
or  in  part  by  American  citizens,  in  the  river  Congo,  did  pira- 
tically, feloniously,  and  forcibly  confine  and  detain  eight  hun- 
dred negroes  on  board,  with  intent  to  make  them  slaves.  The 
third  count  is,  that  the  prisoner,  a  citizen  of  the  United  States, 
one  of  the  ship's  company  of  the  ship  Erie,  a  foreign  vessel, 
engaged  in  the  slave  trade,  in  the  river  Congo,  did  piratically 
and  forcibly  confine  and  detain  eight  hundred  negroes  on  board 
such  vessel,  with  intent  to  make  them  slaves.  Under  the 
statute  which  we  have  read  to  you,  in  order  to  make  out  the 
offence  against  the  prisoner,  it  is  necessary,  on  the  part  of  the 
Government,  to  prove,  either  that  he  is  a  citizen  of  the  United 
States,  or  that  the  vessel  on  which  he  served,  with  which  he 
was  engaged  in  the  slave  trade,  belonged,  in  whole  or  in  part, 
to  citizens  of  the  United  States.  If  the  prisoner  is  a  citizen 
of  the  United  States,  then  the  crime  charged  against  him,  of 
forcibly  detaining  these  negroes,  may  be  made  out,  if  he  was 
on  board  of  a  foreign  vessel.  But,  if  he  was  not  a  citizen  of 
the  United  States,  but  a  foreigner,  then,  in  order  to  charge 
him  with  the  crime,  it  must  appear  that  it  was  committed  upon 
an  American  vessel,  or  at  least  a  vessel  owned,  in  whole  or  in 
part,  by  citizens  of  the  United  States.  Two  questions,  there- 
fore, become  material :  First — Was  the  prisoner  at  the  bar  a 
citizen  1  Now,  proof  is  given  by  two  witnesses,  that  they 
knew  both  his  father  and  his  mother  in  Portland,  Maine,  be- 
fore their  marriage.  They  were  both  residents  of  that  place. 
The  witnesses  also  knew  them  after  their  marriage,  in  the  same 
place,  and  knew  the  prisoner,  the  fruit  of  that  marriage,  when 
two  or  three  years  old.  The  question  is,  upon  this  testimony — 
"Was  the  prisoner  a  native-bom  citizen,  born  in  Portland  or  in 
the  United  States  ?  It  has  been  argued,  by  the  counsel  for  the 
prisoner,  that  there  is  some  evidence  that  the  mother,  after  the 
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marriage,  was  in  the  habit  of  going  with  her  husband,  who 
was  a  sea  captain,  upon  foreign  voyages ;  and  it  is  insisted 
that,  upon  this  state  of  facts,  the  prisoner  may  have  been  bom 
abroad.  Perhaps,  the  presumption  being,  upon  the  evidence, 
that  he  was  born  in  Portland,  sl  prima  facie  case  being  made 
out  that  he  was  born  there,  the  burden  would  rest  upon  him, 
to  show  that  he  was  born  abroad.  But  we  take  it  to  be  settled 
law,  that,  although  he  was  bom  in  a  foreign  country,  yet  if  his 
father  and  mother  were  American  citizens,  and  did  not  have 
the  design  of  removing  to  the  foreign  country,  but  touched 
there  in  the  course  of  a  voyage  which  the  father  made  as  a 
sea  captain,  the  child  would  still  be  regarded  as  an  American 
citizen. 

Next,  gentlemen,  as  to  the  character  of  the  vessel.  Was 
she  an  American  vessel,  or  owned,  in  whole  or  in  part,  by 
American  citizens?  It  appears  that  she  was  built  in  the 
United  States,  and  belonged  to  American  citizens,  and  made 
a  voyage  from  England  to  Havana ;  and,  it  is  insisted  that, 
after  her  arrival  at  Havana,  she  was  sold  and  transferred  by 
those  American  citizens.  "We  have  the  account  from  Mr, 
Post,  who  owned  three-fourths  of  her  at  the  time  of  the  sale. 
He  states,  that  though  he  was  not  present  at  the  time  of  the 
sale,  yet  one  of  the  other  part  owners,  Mr.  Knudsen,  was  with 
the  vessel  as  its  master,  and  that  he  received  from  Havana,  in 
March,  1860,  the  proceeds  of  the  sale,  and  had  no  doubt  that 
she  had  been  sold  and  transferred.  Perhaps,  on  this  evi- 
dence, it  would  be  difficult  to  deny  that  a  sale  and  transfer 
was  made  of  this  vessel  out  of  those  American  owners,  so  far 
at  least  as  Mr.  Post  is  concerned ;  and  he  says,  also,  that  he 
accounted  with  the  other  part  owners  for  their  share  of  the 
price.  The  difficulty,  in  this  part  of  the  case,  is,  that  it  is  not 
enough  to  show  that  the  title  to  this  vessel  was  conveyed  by 
these  American  owners  in  March,  1860.  That  is  not  suffi- 
cient, because,  before  any  change  can  be  made  in  the  character 
of  a  vessel,  after  it  has .  been  proved  that  she  belonged  to 
American  owners,  it  must  appear  that  the  transfer  was  made 
to  a  foreigner.     To  whom  this  vessel  was  transferred,  we  have 
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no  evidence  in  the  case.  But,  as  I  before  said  to  you,  gentle- 
men, it  is  not  necessary,  upon  this  branch  of  the  case,  that  the 
prisoner  should  be  a  citizen,  and,  also,  that  the  vessel  should 
be  an  American  vessel.  It  is  sufficient,  if  either  of  these  facts 
exists,  for  the  commission  of  the  crime  charged  in  the  indict- 
ment. 

This  brings  ns,  gentlemen,  to  the  merits  of  the  case,  and 
the  question  is — Is  the  prisoner  guilty  or  not,  of  forcibly  con- 
fining or  detaining  the  negroes  on  board  of  this  vessel,  in  the 
Congo  river,  with  the  intent  of  making  them  slaves?  This  is 
the  issue  in  the  case,  so  far  as  the  real  merits  are  involved. 
Now,  you  have  the  evidence,  on  the  part  of  the  Government, 
of  Martin,  Green,  Alexander,  and  Hetelberg,  four  seamen  on 
board  of  the  Erie,  who  shipped  in  Havana,  in  April,  1860,  a 
short  time  after  this  alleged  sale  and  transfer.  They  have  de- 
tailed to  you  the  cir^cumstances  of  their  employment  as  sea- 
men,' the  cargo  with  wliich  the  vessel  was  laden  at  that  port 
— some  150  or  more  hogsheads  of  liquor,  a  number  of  barrels 
of  pork  and  beef,  bags  of  beans,  barrels  of  bread  and  rice,  and 
some  250  bundles  of  shooks,  with  a  corresponding  number 
of  hoops,  for  the  purpose  of  being  subsequently  manufactured 
into  barrels  or  casks.  Now,  it  may  be  material  for  you  to  in- 
quire, in  entering  upon  the  consideration  of  this  issue,  whether 
this  was  a  honafide  cargo,  for  lawful  trade  and  commerce,  or 
whether  it  was  a  cargo  fitted  out  apd  intended  to  be  used  in 
the  slave  trade.  The  vessel  was  of  some  500  tons.  If  this 
was  a  fitting  out  for  the  purpose  of  engaging  in  the  slave 
trade,  and  the  prisoner  at  the  bar  had  a  knowledge  of  this  in- 
tended service  of  the  vessel,  then  that  fact  would  accompany 
him  to  the  Congo  river,  and  will  have  its  weight  and  its  infln- 
ence  upon  your  minds,  as  to  the  connection  that  he  had  with 
the  transaction  that  occurred  there,  in  receiving  these  negroes 
on  board  and  detaining  them.  It  may  undoubtedly  be  as- 
sumed, without  any  injustice,  as  a  matter  of  law,  the  prisoner 
being  the  master  of  the  vessel  at'th^  port  of  Havana,  and  for 
her  voyage  to  the  Congo  river,  that  if  this  cargo  was  fitted 
out  for  that  purpose,  if  it  was  a  cargo  not  only  proper  for  that 
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purpose,  but  intended  for  tliat  purpose,  he,  as  master,  who 
had  the  control  and  charge  of  the  vessel  in  procuring  the  cargo, 
in  stowing  it,  and  in  shipping  the  seamen,  is  chargeable  with 
a  knowledge  of  these  facts.    Now,  these  four  witnesses,  whom 
you  have  seen  on  the  stand,  have  detailed  the  progress  of  the 
voyage  from  Havana  to  the  Congo  river,  and  the  taking  of 
these  negroes  on  board,  and  the  starting  from  the  river  on  the 
return  voyage  to  Havana.     Their  testimony  has  been  so  fre- 
quently referred  to  by  counse],  and  commented  upon  by  them, 
that  I  shall  not  take  up  your  time  ingoing  over  it.    The  four 
concur  in  the  account  which  they  have  given  of  the  voyage. 
They  state  that,  alter  they  had  been  out  some  thirty  days,  and 
had  discovered  the  provisions  and  freight  on  board,  a  suspicion 
arose,  in  the  minds  of  the  sailors,  that  the  vessel  might  be  in- 
tended for  the  slave  trade,  and  that  they  disclosed  this  sus- 
picion to  the  captain,  assigning  to  him  the  reason  and  grounds 
of  it.     The  captain,  however,  disclaimed  any  such  purpose, 
rebuked  the  suspicion,  and  ordered  them  forward.     They  all 
concur  in  stating  that,  after  the  vessel  arrived  in  the  Congo 
river,  and  while  the  persons  connected  with  her,  and  those 
who  furnished  the  cargo  of  negroes,  were  engaged  in  putting 
the  negroes  on  board,  the  captain  continued  in  command  of 
her,  so  far  as  they  saw,  and  exercised  the  same  control  over 
the  vessel,  and  her  management,  and  the  putting  on  board  of 
these  negroes,  as  he  had  previously  exercised  in  the  course  of 
the  voyage.     They  also  state  that,  after  the  negroes  were  put 
on  board,  they  were  called  aft,  and  were  applied  to  for  the 
purpose  of  ascertaining  whether  they  would  continue  to  serve 
as  seamen  on  the  return  voyage,  and  were  told  that,  if  they 
would,  they  should  be  paid  a  dollar  a  head  for  every  negro 
landed  at  Cuba.     They  also  state,  especially  some  of  them, 
that  the  prisoner  gave  a  direction  for  hoisting  the  anchor,  and 
directed  the  course  of  the  vessel  when  she  came  out  of  the 
river.    These  are  the  material  facts  which  have  been  testified 
to  by  the  witnesses  for  the  prosecution.     On  the  part  of  the 
prisoner,  you  have  the  testimony  of  the  first  and  second  mates, 
who  in  all  these  respects,with  perhaps  one  exception,  contradict 
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these  four  witnesses.  They  state  that,  after  the  arrival  of  the 
vessel  and  the  discharge  of  the  cargo,  the  prisoner  no  longer 
exercised  any  control  over  the  management  ot  the  vessel,  and 
the  control  of  the  vessel  and  her  navigation  were  passed  over 
to  the  hands  of  another  person,  Erst,  to  Mr.  Hill,  who  died, 
and  afterwards  to  Mr.  Manuel,  whom  they  regarded  as  the 
captain  of  the  vessel ;  and  that  subsequently  the  prisoner  had 
DO  management  or  control  of  her.  One  of  them,  the  mate,  I 
think,  states  that  he  was  present  when  the  seamen  were  ap- 
plied to,  with  the  view  of  ascertaining  whether  they  would 
serve  on  the  return  voyage,  and  his  statement  differs  from  the 
account  given  by  the  seamen  in  this:  He  says,  that  the 
prisoner  applied  to  the  seamen,  on  behalf  of  the  owners  of  the 
vessel,  and  that,  as  agent,  or  on  behalf  of  the  owners,  holding 
a  letter  in  his  hand  at  the  time,  which  purported  to  be  an 
authority,  he  made  this  offer  to  them,  for  the  purpose  of  en- 
gaging them.  This  is  the  only  discrepancy,  so  far  as  regards 
that  fact  testified  to  by  the  seamen. 

Now,  as  I  before  stated  to  you,  if  the  prisoner  at  the  bar, 
as  master  of  this  vessel,  at  Havana,  had  a  knowledge  that  she 
was  fitted  out,  equipped,  and  provisioned  for  a  voyage  to  the 
Congo  river,  on  the  coast  of  Africa,  for  the  purpose  of  engag- 
ing in  the  slave  trade,  then,  in  view  of  the  faetof  his  entering 
upon  that  voyage,  condncting  the  vessel  to  a  foreign  coast,  re- 
maining in  her,  and  coming  back  with  her,  or  starting  to  come 
back  with  her,  before  she  was  captured,  this  previous  know- 
ledge of  the  prisoner,  and  his  engagement  to  navigate  the 
vessel  for  that  purpose,  will  have  its  influence  as  to  the  pur- 
pose for  which  he  was  found  upon  the  vessel  in  the  Congo 
river,  at  the  time  the  negroes  were  put  on  board ;  and  it  is 
entitled  to  wliatever  weight  you  may  think  it  deserves,  in  aid- 
ing or  supporting  the  testimony  of  the  four  seamen,  and  will 
raise  the  question,  for  your  consideration  and  decision,  wliether 
or  not  the  transfer  was  a  part  of  the  original  plan  of  carrying 
out  this  engagement  of  the  vessel  in  the  slave  trade,  and,  if 
sucIj,  colorable  and  not  ^oTui,;^.  Tit  is,  however,  is  a  question 
fur  your  consideration  and  determination. 


• 

* 


NOVEMBER,  1861.  25 


[ 


I 


United  States  v.  Gk)rdon. 


Now,  we  have  said  that,  in  order  to  sustain  the  charge 
against  the  prisoner,  it  must  appear  that  these  negroes  were 
"  forcibly  "  confined  and  detained  on  board  of  that  vessel,  for 
the  purpose  of  making  them  slaves — ^for  the  purpose  of  bring- 
ing them  to  Cuba,  or  elsewhere,  to  make  them  slaves.  This 
word  "  forcibly,"  which  is  a  material  element  in  the  crime 
charged,  does  not  mean  physical  or  manual  force.  Even 
the  crime  of  robbery,  in  which  force  is  a  peculiar  element  of 
the  crime,  it  being  the  taking  violently  the  property  of 
another  from  his  person,  need  not  be  accompanied  with  or 
consist  of  actual  force.  Any  conduct,  on  the  part  of  the  rob- 
ber, putting  the  person  deprived  of  his  goods  in  bodily  fear 
and  terror,  is  equivalent  to  actual  force.  And  so  in  this  case. 
These  negroes  were  collected  at  the  place  where  they  were  put 
on  board,  in  barracoons,  and  were  there  under  restraint  by  the 
persons  who  furnished  them  at  the  ship's  side.  They  were  in 
bondage  at  the  time,  and  under  the  control  of  those  persons, 
who  transferred  them  to  the  vessel.  They  came  upon  the 
deck  of  the  vessel  in  that  condition,  and  it  would  be  strange, 
indeed,  if  it  was  made  necessary  by  the  law,  that  it  should  be 
shown  that  they  made  personal,  physical  resistance  at  the 
time,  against  being  put  on  board  and  detained  on  board,  under 
all  these  circumstances.  It  is  sufficient  that  they  were  under 
moral  restraint  and  fear — their  wills  controlled  by  this  supe- 
rior power  exercised  over  their  minds  and  bodies ;  and  any  per- 
son participating  in  that  forcible  detention,  that  sort  of  deten- 
tion, is  a  principal,  participating  in  the  guilt  of  the  offence. 

Then,  as  to  the  intent  of  making  them  slaves.  This,  un- 
doubtedly, is  a  question  of  fact  for  the  jury.  You  must  find 
it,  but  you  can  find  it  as  an  inference  from  the  surrounding 
circumstances  attending  their  being  put  on  board  and  forcibly 
detained  on  board.  If  any  other  purpose,  any  lawful  pur- 
pose, had  been  shown  to  you  by  the  evidence  in  the  case,  un- 
doubtedly it  would  have  been  pertinent  and  satisfactory  for 
the  purpose  of  rebutting  such  a  presumption  of  intent.  But, 
in  the  absence  of  any  such  evidence,  it  is  for  you  to  say 
whether  the  inference  is  warranted  by  the  testimony. 
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These  are  all  the  observations  that  we  deem  it  advisable 
to  submit  to  you,  but  we  will  call  back  your  minds  to  the  ma- 
terial question,  so  that  you  may  look  into  the  case  with  in- 
'telligence  and  comprehend  the  real  issue  involved  in  the  case, 
which  is — ^Were  these  negroes,  that  were  put  on  board  of  the 
Erie,  in  the  Congo  river,  in  August,  1860,  forcibly  detained  or 
confined,  with  the  intention  of  making  them  slaves,  and  did 
the  prisoner,  on  board  of  that  vessel,  at  the  time,  participate 
in  that  confinement  and  detention  i  If  he  did,  he  is  guilty  of 
this  offence,  under  the  statute.    If  he  did  not,  ho  is  innocent. 

The  jury  found  the  defendant  guilty.  He  subsequently 
made,  before  Mr.  Justice  Nelson  and  Judge  Shipman,  a  mo- 
tion for  an  arrest  of  judgment  and  a  motion  for  a  new  trial. 

-SI  Delafidd  Smithy  {District  Attorney^)  for  the  United 
States. 

Gilbert  Dean,  for  the  defendant. 

Shipman,  J.  "We  have  carefully  considered  the  points  sub- 
mitted to  us,  on  the  motions  for  an  arrest  of  judgment  and  for  a 
new  trial,  and  the  arguments  of  counsel  thereon.  In  dispos- 
ing of  these  motions,  we  do  not  deem  it  important  to  discuss 
any  exceptions  taken  to  the  form  of  the  indictment,  except 
such  as  apply  to  the  first  and  third  counts,  inasmuch  as  it  was 
upon  those  two  counts  that  we  put  the  case  to  the  jury.  If 
either  one  of  those  counts  is  good,  the  indictment  is  sufiicient 
to  support  the  verdict. 

The  only  objection  taken  to  the  form  of  the  first  and  third 
counts  is,  that  they  do  not  aver,  in  the  precise  words  of  the 
statute,  the  condition  of  the  negroes,  as  ^^  not  held  to  service 
by  the  laws  of  either  of  the  States  or  territories  of  the  United 
States,"  at  the  time  of  the  commission  of  the  offence,  the 
language  of  the  indictment  being,  "not  having  been  held  toser- 
vice,  &c."    It  is  argued  that,  if  the  defendant  had  been  able 
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to  prove  that  they  had  l^een  once  held  to  service,  at  some 
time  prior  to  the  commission  of  the  offence,  this  averment 
would  have  been  negatived,  and  he  would  have  been  entitled 
to  an  acquittal.  But  this,  we  think,  only  proves  that  the 
language  of  the  indictment,  in  this  particular,  is  more  com- 
prehensive than  was  necessary.  The  indictment  charges  him 
with  havingforcibly  confined  and  detained  the  negroes,they  not 
having  been  held  to  service,  &c.,  that  is,  not  having  been  held  to 
service  at  the  time  he  so  confined  and  detained  them,  or  at  any 
time  previous.  The  fact  that  the  terms  of  the  averment  are 
somewhat  broader  than  those  of  the  statute  is  not  material, 
so  long  as  they  cover  the  offence  described  in  the  latter. 

To  the  objection  that  there  was  no  such  proof  that  the 
Yessel  upon  which  the  offence  was  committed,  was  "  owned 
wholly,  or  in  part,  or  navigated  for,  or  in  behalf  of,  any  citi- 
zen or  citizens  of  the  United  States,"  as  would  warrant  a  con- 
viction on  the  first  count,  we  cannot  accede.  The  govern- 
ment proved  that  she  was  built  in,  and  owned  by  citizens  of, 
the  United  States.  This  fixed  the  national  character  of  the 
vessel,  and  this  character  and  ownership  would  be  presumed 
to  continue  until  they  were  shown  to  have  been  changed.  To 
show  such  a  change,  the  burden  of  proof  was  on  the  defend- 
ant. The  evidence  offered  only  tended  to  show  that  a  sale 
was  made  of  the  vessel  at  Havana,  but  without  showing  to 
whom  such  sale  was  made.  It  is  urged,  by  the  defendant's 
counsel,  that,  inasmuch  as  the  sale  claimed  to  have  been 
proved  was  made  in  a  foreign  country,  the  law  will  presume, 
until  the  contrary  is  shown,  that  it  was  made  to  foreigners. 
We  think  there  is  no  foundation,  in  law  or  reason,  upon  which 
such  a  presumption  can  rest. 

In  support  of  that  part  of  the  indictment  which  charges 
that  the  defendant  was  an  American  citizen  at  the  time  of 
committing  the  offence,  the  government  proved  that  his  father 
and  mother  were  residents  of  Portland,  in  the  State  of  Maine, 
for  many  years,  both  before  and  after  their  marriage,  and  be- 
fore the  birth  of  the  defendant,  and  while  he  was  a  small 
child.    It  also  appeared,  from  the  testimony  of  the  same  wit- 
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Desses,  that  his  father  was  a  sea  captain,  and  tliat  sometimes 
his  wife,  the  defendant's  mother,  accompanied  him  on  his 
foreign  voyages.  The  defendant's  coansel  claimed,  that  it 
appeared,  from  this  evidence,  that  he  might  have  been  born 
abroad,  and  that,  if  he  was,  he  was  not  a  citizen  of  the  United 
States,  and,  therefore,  not  amenable  to  those  criminal  laws  ot 
the  United  States  which  are  limited  in  terms  to  its  citizens. 
The  Court  instructed  the  jury,  however,  that,  even  if  the  de- 
fendant was  born  during  one  of  those  voyages  which  the 
father  made  as  asea  captain,  without  any  intention  of  removing 
to,  but  merely  touching  at,  foreign  countries,  he  would  still 
be  regarded  in  law  as  an  American  citizen,  although  thus  bom 
abroad,  provided  his  parents  were  American  citizens.  The 
defendant's  counsel  excepted  to  this  part  of  the  charge,  on  the 
ground  that  it  did  not  lay  down  the  correct  rule  of  law  ap- 
plicable to  children  of  American  parents,  bom  in  foreign 
countries.  Without  here  discussing  the  general  principles  of 
law  applicable  to  that  subject,  it  is  a  sufficient  answer  to  the 
exception  taken  in  this  case,  that  the  charge  on  this  point, 
taken  in  connection  with  the  facts  in  evidence  to  which  it  was 
to  be  applied,  clearly  referred  to  a  possible  birth  of  the  de- 
fendant on  board  of  his  father's  American  vessel,  while  the 
latter  was  in  a  foreign  country,  in  the  course  of  the  voyage. 
We  are  clearly  of  opinion,  that  there  was  no  error  in  this 
part  of  the  charge. 

The  only  remaining  objection  that  we  deem  it  necessary 
to  notice,  is,  that,  if  the  Erie  was  a  foreign  vessel,  even  admit- 
ting the  citizenship  of  Gordon,  this  Court  has  not  the  juris- 
diction to  try  him  for  an  act  committed  on  the  river  Congo, 
in  the  Portuguese  dominions,  and  not  on  tide  waters.  There 
are  two  answers  to  this  objection.  Fi/rat  There  is  no  proof 
that  the  Erie  was  a  foreign  vessel,  but  the  proof  is  clear  and 
uncontradicted  that  she  was  an  American  vessel,  owned 
by  American  citizens.  Second.  The  allegation,  in  the  indict- 
ment, that  the  offence  was  committed  "  in  the  river  Congo, 
on  the  coast  of  Africa,  on  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  within  the 
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jurisdiction  of  this  Court,"  is,  we  think,  fully  sustained  by 
the  proof.  The  proof  is,  that  the  negroes  were  taken  on  board 
in  the  Congo  river,  some  distance  from  its  mouth,  but  where 
it  is  several  miles  broad,  and  really  an  arm  of  the  sea.  The 
proof  is  clear  and  uncontradicted,  that  the  offence  of  confin- 
ing and  detaining  the  negroes  on  board  was  continuous  and 
uninterrupted,  until  her  capture  in  the  Atlantic  Ocean,  seve- 
ral miles  from  land.  Of  course,  it  was  committed  in  the  very 
mouth  of  the  river,  where  its  broad  expanse  is  lost  in  the  At- 
lantic, and  where  the  jurisdiction  of  every  nation,  over  its 
citizens  or  its  ships,  clearly  extends.  The  other  exceptions  to 
these  two  counts  and  to  the  charge  are  overruled. 

Upon  all  these  points,  we  are  clearly  of  opinion  that  there 
is  no  error  in  the  indictment,  and  that  none  intervened  on  the 
trial,  and  that  the  jurisdiction  of  the  Court  is  beyond  dispute. 
We  are,  therefore,  constrained  to  deny  the  application  for  a 
certificate  of  division,  which  is  asked  for  by  the  defendant,  to 
enable  him  to  carry  the  case  to  the  Supreme  Court.  It  is 
hardly  necessary  for  me  to  add  that  these  views  are  the  result 
of  consultation,  and  are  fully  concurred  in  by  Mr.  Justice 
Nelson. 

Sentence  of  death  being  about  to  be  passed  on  the  defend- 
ant by  Judge  Shipman,  holding  the  Court  alone,  in  the  ab- 
sence of  Mr.  Justice  Nelson,  it  was  objected  by  the  coun- 
sel for  the  defendant,  that  this  could  not  be  done,  because  the 
trial  had  taken  place  before  both  of  the  Judges.  Judge  Ship- 
man  stated,  that  he  and  Mr.  Justice  Nelson  had  agreed,  on 
consultation,  that  it  was  competent  for  the  Court,  when  held 
by  only  one  of  the  Judges,  to  pass  the  sentence. 
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Thb  United  States  vs.  Minthornb  Westbrvelt. 

Under  the  4th  section  of  the  Act  of  May  15th,  1820,  (3  U.  8.  Stat  at  Large,  600,) 
in  regard  to  the  slave  trade,  the  offences  prohibited  may  be  committed  by  any 
citizen  of  the  United  States,  on  board  of  any  vessel,  whether  foreign  or 
American. 

Under  that  section,  it  is  an  offence  to  receive  negroes  on  board  of  a  vessel,  from 
persons  who  have  seized  them  and  brought  them  to  the  vessel's  side,  in  viola- 
tion of  the  law ;  and  any  person  of  the  vessel's  company,  on  board  of  the 
vessel,  who  is  competent  to  commit  a  crime,  commits  such  offence  by  volun* 
tarily  receiving,  or  actually  participating  in  the  reception  of,  the  negproes  on 
the  vessel,  with  the  intent  to  make  them  slaves. 

Facts  and  circumstances  stated  which  would  amount  to  a  restraint,  so  as  to  de- 
prive the  acts  of  a  voluntary  character,  in  the  case  of  the  subordinates  of  a 
vesseL 

(Before  Nelson  andSniPifAN,  JJ.,  Southern  District  of  New  York,  November 
13th,  1861.) 

This  was  an  indictment  founded  on  the  4:tb  and  5th  sec- 
tions of  the  Act  of  Congress  of  May  15th,  1820,  (3  U.  S,  Stat. 
at  Large^  600,)  entitled,  "  An  Act  to  continue  in  force  '  Ai 
Act  to  protect  the  commerce  of  the  United  States  and  punish 
the  crime  of  piracy,'  and  also  to  make  further  provisions  for 
punishing  the  crime  of  piracy."  The  defendant,  at  the  time 
of  the  commission  of  the  offence  charged,  was  the  third  mate 
of  the  ship  Nightingale.  The  trial  took  place  before  Mr. 
Justice  Kelson  and  Judge  Shipman  and  a  jury. 

Nelson,  J.,  charged  the  jury  as  follows : 

This  indictment  is  founded  upon  the  4:th  and  5th  sections 
of  the  Act  of  Congress  of  May  15th,  1820,  (3  TJ.  8.  Stat,  at 
Large^  600.)  The  4th  section  is  as  follows :  "  If  any  citizen 
of  the  United  States,  being  of  the  crew  or  ship's  company  of 
any  foreign  vessel  engaged  in  the  slave  trade,  or  any  person 
whatever,  being  of  the  crew  or  ship's  company  of  any  ship  or 
vessel,  owned  in  the  whole  or  part,  or  navigated  for,  or  in  be- 
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half  of,  any  citizen  or  citizens  of  the  United  States,  shall  land 
from  any  snch  ship  or  vessel,  and,  on  any  foreign  shore,  seize 
any  negro  or  malatto,  not  held  to  service  or  labor  by  the  laws 
of  either  of  the  States  or  territories  of  the  United  States,  with 
intent  to  make  such  negro  or  mulatto  a  slave,  or  shall  decoy, 
or  forcibly  bring,  or  carry,  or  shall  receive,  such  negro  or  mu- 
latto on  board  any  such  ship  or  vessel,  with  intent  as  aforesaid, 
such  citizen  or  person  shall  be  adjudged  a  pirate,  and,  on  con- 
viction  thereof  before  the  Circuit  Court  of  the  United  States 
for  the  district  wherein  he  may  be  brought  or  found,  shall 
suffer  death."  The  5th  section  annexes  the  same  penalty 
against  any  citizen  or  foreigner  who  shall,  under  the  circum- 
stances stated  in  the  previous  section,  forcibly  confine  or  detain 
any  negro  or  mulatto  on  such  vessel,  with  the  intent  to  make 
him  a  slave,  or  aid  and  abet  in  thus  confining  and  detaining 
him.  The  third  count  of  the  indictment  charges  that  the 
prisoner,  a  citizen  of  the  United  States,  of  the  ship's  company 
of  the  ship  Nightingale,  a  foreign  vessel,  engaged  in  the  slave 
trade,  did,  piratically  and  feloniously,  receive  eight  hundred 
negroes  on  board  of  such  vessel,  with  the  intent  to  make  them 
slaves.  The  seventh  count  charges  the  prisoner,  a  citizen  of 
the  United  States,  with  aiding  and  abetting  in  the  forcible 
confinement  and  detention  of  the  negroes,  with  intent  to  make 
them  slaves.  This  is  made  an  offence  under  the  5th  section  of 
the  Act.  We  lay  this  count  out  of  the  case,  inasmuch  as,  if 
the  prisoner  is  guilty  at  all,  he  is  guilty  as  principal.  Indeed, 
though  there  are  several  counts  set  forth  in  the  indictment,  we 
do  not  think  it  necessary  to  call  your  attention  to  any  other 
than  the  third. 

The  prisoner  at  the  bar  is  a  citizen  of  the  United  States  ; 
and  hence  it  will  not  be  material  to  trouble  you  with  any 
observations  upon  the  point,  as  to  whether  the  ship  Nightin- 
gale, at  the  time  of  the  alleged  crime,  was  an  American  vessel, 
or  owned,  in  whole  or  in  part,  by  American  citizens.  The 
prisoner  being  a  citizen,  the  offence  may  be  committed  by  him 
on  board  of  any  vessel,  whether  foreign  or  American.  We 
have,  therefore,  confined  the  application  of  the  evidence  in 
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the  case  to  the  third  count  in  the  indictment,  which  lays  the 
offence  against  the  prisoner  as  a  citizen  of  the  United  States, 
and  charges  that  he  did,  piratically  and  feloniously,  receive  the 
negroes  on  board  of  the  ship  Nightingale,  with  the  intent  to 
make  them  slaves. 

A  question  has  been  made,  whether  or  not  some  force  does 
not  enter  as  an  element  into  the  crime,  under  this  clause  ot 
the  statute.  There  are  four  descriptions  of  the  offence,  to  be 
found  in  this  section :  1.  Landing  and  seizing  the  negroes ; 
2.  Forcibly  bringing  and  cari7ing  them  on  board ;  3.  Decoy- 
ing them ;  4.  Receiving  them  on  board  of  the  vessel.  The 
first  two  comprehend  the  use  of  force  as  a  necessary  element; 
the  last  two,  decoying  or  receiving  on  board,  do  not.  The 
question  here  is  under  the  last  clause  of  the  statute.  We 
instruct  you,  that  receiving  the  negroes  on  board,  from  per- 
sons who  had  seized  and  brought  them  to  the  ship's  side,  in  vio- 
lation of  the  law,  may  constitute  this  offence,  under  the 
statute. 

It  has  been  urged,  that  the  offence  under  this  section  can 
be  committed  only  by  some  person  who  has  an  interest  in  the 
negroes,  or,  at  least,  by  some  person  who  has  the  power  upon 
the  ship  to  receive  or  reject  them.  But  this,  we  think,  is  too 
narrow  a  construction  of  the  Act.  Our  view  of  it  is,  that 
any  person  of  the  ship's  company,  on  board  of  the  ship,  who 
is  competent  to  commit  a  crime,  is  capable  of  committing  the 
offence  under  the  statute,  by  voluntarily,  freely,  and  willingly 
receiving  the  negroes  upon  the  ship,  with  the  intent  to  make 
them  slaves,  or  by  actually  participating  in  such  reception, 
with  the  like  intent,  which  makes  him  a  principal  in  the 
offence.  The  statute  excludes  any  such  distinction,  in  our 
judgment,  as  is  set  up  by  the  counsel  for  the  prisoner.  Any 
citizen,  being  of  the  crew  or  ship's  company  of  the  vessel,  may 
be  charged  with  the  offence.  This  is  the  only  limit  as  to  the 
condition  of  the  persons  exposed  to  the  crime.  We  agree, 
that  a  person  may  engage  or  participate  in  the  reception  of 
the  negroes  on  board,  and  still  not  be  gulity  of  the  offence. 
He  may  be  acting  under  compiilsion,  physical  or  moral.    The 
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act  may  be  done  against  his  will.  He  may  be  beguiled  into 
it  by  the  arts  or  power  of  others,  until  it  is  too  late  for  him 
to  extricate  himself.  The  hands  and  subordinates  of  the  ship 
may  be  deceived  by  the  master  and  others  engaged  and  inter- 
ested in  the  crime,  under  pretext  that  the  vessel  is  engaged, 
or  is  to  be  engaged,  in  a  lawful  trade,  and  may  not  be  unde- 
ceived until  they  are  in  such  a  situation,  on  a  semi-barbarous 
coast,  as  to  be  in  a  degree  helpless,  and  obliged,  or  apparently 
obliged,  to  go  on  in  the  performance  of  their  duty  on  the  ship. 
Undoubtedly,  in  such  cases,  and  under  such  circumstances,  a 
Court  and  jury  should  look  very  deliberately  and  astutely  into 
the  facts  and  circumstances,  and,  before  a  conviction  is  had, 
should  be  satisfied  that  the  prisoners  acted  freely,  voluntarily, 
willingly,  and  without  any  restraint  from  the  facts  and  cir- 
cumstances surrounding  them.  These  are  considerations  that 
will  always  enter  into  the  deliberations  of  the  Court  and  jury, 
in  the  case  of  the  trial  of  subordinates  of  the  crew  of  the 
vessel,  and  are  fit  and  proper  to  influence  the  jury  in  passing 
upon  the  guilt  or  innocence  of  the  prisoner.  They  apply  ex- 
clusively to  the  subordinates  of  a  vessel,  who  are  obliged  to 
obey  the  orders  of  their  superiors.  We  do  not  mean  that  an 
unlawful  order  is  to  be  obeyed.  We  refer  to  the  general  con- 
dition of  the  subordinate,  when  he  has  not  the  power  to  dis- 
obey. The  considerations  referred  to  have  no  application  to 
the  master  of  a  vessel,  or  to  the  owner  of  negroes,  who  engages 
in  the  slave  trade. 

Now,  with  these  views  of  the  law,  it  will  be  for  you  to  look 
into  the  evidence  in  the  case,  and  examine  and  weigh  it,  and  de- 
termine whether  or  not  the  prisoner  voluntarily,  freely,  and  will- 
ingly, without  any  restraint  from  the  facts  and  circumstances 
surrounding  him,  participated  in  receiving  the  negroes  on  board 
of  the  vessel  at  the  time  mentioned,  with  the  intent  to  make 
them  slaves.  The  first  inquiry  naturally  arising  out  of  the 
facts  in  the  case  is,  whether  the  prisoner  had  knowledge,  at 
Liverpool",  that  the  vessel  was  intended  to  engage  in  the  slave 
trade ;  for,  if  he  had,  then  undoubtedly  this  fact  would  have 
considerable  influence  upon  your  views  of  his  subsequent  acts 
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on  board.  On  this  point,  no  witness  has  brought  home  to  the 
prisoner  this  knowledge;  and  the  question  rests,  therefore,  upon 
the  character  of  the  cargo  and  the  fitting  out  of  the  vessel  for 
her  voyage  to  the  African  coast.  In  explanation  of  this  part 
of  the  case,  evidence  has  been  given  that  the  cargo  and  fitting 
out  of  the  vessel  corresponded  with  cargoes  for  a  lawful  trade 
on  that  coast.  The  cargo  of  the  vessel,  therefore,  as  to  the 
intent  and  purpose  of  the  voyage,  is  equivocal,  and,  of  iteelf, 
may  as  well  lead  to  the  conclusion  of  a  lawful  as  of  an  un* 
lawful  trade ;  and,  if  the  evidence  is  equipoised,  as  to  its 
eflTect  in  this  respect,  its  bearing  upon  the  case  is  very  much 
qualified,  and  perhaps  neutralized.  If  you  should  find  that 
the  prisoner  had  no  knowledge,  at  Liverpool,  of  the  intention 
of  the  master  of  the  vessel  to  engage  in  the  slave  trade,  then 
your  inquiry  will  be  as  to  the  time  when  he  is  chargeable  with 
this  knowledge,  and  whether,  after  that,  he  was  in  a  condition 
to  extricate  himself  from  the  vessel ;  or,  in  other  words,  whetlier 
or  not  you  will  hold  him  responsible,  under  his  condition  and 
the  attending  circumstances,  for  not  escaping  from  the  vessel, 
so  as  to  avoid  any  participation  in  the  oftence.  These  are 
considerations  which  belong  to  you,  and  upon  which  it  is  your 
province  to  pass.  The  evidence  before  you,  bearing  upon  this 
part  of  the  case,  has  been  very  fully  examined  and  discussed, 
and  we  are  very  sure  that  the  whole  of  it  is  familiar  to  you,  and 
shall  not  take  up  your  time  in  going  over  it.  The  question 
you  have  to  determine  is,  whether  or  not  the  prisoner  did 
participate  in  the  reception  of  the  negroes,  on  board  of  the 
Nightingale,  from  pereons  who  had  seized  them  on  the  land, 
and  brought  them  by  force  to  the  vessel,  freely,  voluntarily, 
and  willingly,  without  any  restraint  from  the  facts  and  cir- 
cumstances surrounding  him  at  the  time,  and  with  the  intent 
to  make  them  slaves.  If  you  come  to  the  conclusion  that  he 
did,  then  he  is  guilty ;  if  not,  then  he  is  not. 

Evidence  has  been  given  of  the  good  character  of  the 
prisoner  previous  to  this  charge.  This  is  always  admissible 
in  behalf  of  the  prisoner ;  and,  though  it  will  not  overcome 
satisfactory  proof  of  guilt,  yet  it  is  entitled  to  weight  in  a  case 
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which  is  left  open  to  explanation  on  the  evidence.     With 
these  remarks,  we  submit  the  case  for  jour  consideration. 

£^.  Ddafield  Smithy  {District  Attorney^)  for  the  United 
States. 

Cha/rles  O^  Conor  and  John  McKeon^  for  the  defendant. 

The  jury  did  not  agree  on  a  verdict. 


The  Unifed  States 

HeNBT   liUGGLES.      In  EqUITY. 

Under  the  Act  of  the  Legislature  of  New  York,  of  April  10th,  1850,  (Bess.  Laws 
1850,  chap.  283,)  authorizing  the  Commissioners  of  the  Land  Office  of  the 
State  to  grant  lands  under  the  waters  of  navigable  rivers  or  lakes,  and  pro- 
viding that  no  such  grant  shall  be  made  to  any  person  other  than  the  proprie- 
tor of  the  adjacent  lands,  the  grant  must  be  confined  to  a  line  starting  at  the 
intersection  with  the  shore,  and  extending  at  a  right  angle  with  the  thread  of 
the  stream,  or  at  a  right  angle  into  the  lake,  without  any  regard  to  the  course, 
or  direction  of  the  line  upon  the  land. 

A  party  who  has  obtained  a  grant  in  violation  of  the  statute,  as  thus  interpreted, 
will  be  restrained  by  injunction,  at  the  suit  of  the  proprietor  of  the  land  ad- 
jacent to  the  land  under  water  so  granted,  from  erecting  docks  on  the  land 
nnder  water,  so  granted. 

Where  such  ac^acent  land  was  owned  by  the  Qovemment  and  used  as  a  Navy 
Yard,  an  injunction  was  granted  to  restrain  the  erection  of  docks  on  other 
land  under  water  properiy  granted  to  such  party,  until  it  should  be  shown 
that  such  erection  would  not  seriously  interfere  with  the  rights  of  the  Govern- 
ment as  proprietors  of  the  Navy  Yard,  and  it  was  referred  to  a  Master  to  in- 
quire into  the  effect  of  such  erection. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  19th,  1861.) 

Tms.was  a  final  hearing,  on  pleadings  and  proofs, 
James  L  jRooseveU^  (District  Attorney^  for  the  plaintiffs. 
Edwin  W,  Stoughton^  for  the  defendant. 
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Nelson,  J.  The  bill  in  this  case  is  filed  to  restrain  the 
defendant  from  obstructing  the  free  navigation  of  the  East 
river,  and  thereby  seriously  interfering  with  ingress  and  egress 
to  and  from  the  Navy  Yard  at  Brooklyn.  The  government 
purchased  the  site  of  the  yard  on  the  East  river,  and  obtained 
from  the  State  a  cession  of  the  jurisdiction  some  sixty  years 
ago,  and  have  since  expended  upon  it  millions  of  dollars,  said 
to  amount  to  five  millions,  in  erections  and  improvements  in 
fitting  it  for  the  uses  and  purposes  for  which  the  purchase  was 
made.  The  defendant  is  th*e  owner  of  a  lot  of  land  lying  ad- 
jacent to  and  west  of  the  yard,  fronting  also  upon  the  river, 
and  has  procured  from  the  Commissioners  of  the  Land  Office 
of  the  State  of  New  York,  a  deed  of  the  land  in  front,  covered 
with  water,  extending  into  the  river  between  six  and  seven 
hundred  feet.  The  boundary  line  of  the  parties  is  not  at  a 
right  angle  with  the  thread  of  the  river,  but  strikes  the  shore 
in  an  oblique  direction.  The  general  course  of  the  river  at 
this  place  is  nearly  east  and  west,  and  the  conree  of  the  bound- 
ary line,  extended  into  the  river,  is  north  forty-two  degrees 
and  thirty  minutes  east,  the  effect  of  which  is  to  carry  the 
line  thus  extended  into  the  water  across  a  part  of  the  water 
frontage  of  the  Navy  Yard,  which,  it  is  claimed,  will,  when 
the  docks  are  erected,  as  contemplated  by  the  defendant,  inter- 
fere with  the  free  ingress  and  egress  of  vessels,  and  otherwise 
seriously  impair  the  use  of  the  yard,  and  will  also  have  the 
effect  to  alter  the  channel  of  the  river,  and  of  the  waters  of 
the  Wallabout  Bay,  by  deposits  of  silt  and  sand,  and  render 
access  to  the  yard  difficult  and  hazardous.  The  grant  to  the 
defendant  by  the  Commissioners  was  made  under  an  Act  of  the 
Legislature  of  the  State,  passed  April  10th,  1850,  {Sess.  Laws 
1850,  chap,  283,)  which  authorizes  them  to  grant  lands  under 
the  waters  of  navigable  rivers  or  lakes,  as  they  shall  deem 
necessary  to  promote  the  commerce  of  the  State,  or  proper  for 
the  beneficial  enjoyment  of  the  same  by  the  adjacent  owner, 
but  provides  that  no  such  grant  shall  be  made  to  any  person 
other  than  the  proprietor  of  the  adjacent  lauds,  and  that  any 
such  grant  that  shall  be  made  to  any  other  person  shall  be 
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void. .  In  my  judgment,  the  true  construction  of  this  statute 
is,  that  the  grant  of  the  water  lots,  authorized  to  be  made  to 
the  adjacent  proprietor  of  the  land,  must  be  confined  to  a  line 
starting  at  the  intersection  with  the  shore,  and  extending  at  a 
right  angle  with  the  thread  of  the  stream,  or  at  a  right  angle 
into  the  lake,  without  any  regard  to  the  course  or  direction  of 
the  line  upon  the  land.     It  is  apparent  that  this  is  the  only 
construction  upon  which  the  intent  and  purpose  of  the  statute 
can  be  carried  into  effect.     Tlie  case  in  hand  illustrates  'the 
practical  diflSculty  attending  any  other  construction.     The 
government,  as  well  as  the  defendant,  is  an  adjacent  proprie- 
tor, within  the  meaning  of  the  statute,  and  is  entitled  to  the 
grant  of  water  lots  in  front,  or,  at  least,  according  to  the  ex- 
press terms  of  the  statute,  no  other  party  is  entitled  to  such 
grant.      And  yet,  the  grant  to  the  defendant,  if  allowed,  has 
already  appropriated  a  considerable  portion  of  this  very  water 
frontage.     I  shall,  therefore,  restrain  the  defendant  from  erect- 
ing his  dock  upon  any  portion  of  the  water  lots  granted,  lying 
east  of  a  line  drawn  from  the  intersection  of  his  eastern  line 
with  the  shore,  in  conformity  with  the  interpretation  given  to 
the  statute,  as  above  explained.     And,  even  with  this  modifi- 
cation, I  shall  not  at  present  interfere  with  the  provisional 
injunction,  inasmuch  as  I  am  not  sufficiently  advised,  from  the 
proofs  in  the  case,  that,  with  the  line  drawn  in  conformity  with 
the  true  meaning  of  the  statute,  as  above  given,  and  the  docks 
to  be  erected  confined  to  the  remaining  portion  of  the  grant, 
the  effect  would  not  be  to  seriously  interfere  with  the  fair  and 
full  enjoyment  of  the  rights  and  privileges  belonging  to  the 
government,  as  proprietors  of  the  Navy  Yard.     The  large 
amount  of  money  expended  in  its  erections  and  improvements, 
as  well  as  its  great  public  importance  and  use,  and  the  danger 
of  imperilling  them,  lead  to  caution  and  hesitation  upon  a 
question  involving  all  these  considerations.    A  mistake  might 
result  in  a  public  calamity.     Before,  therefore,  I  shall  inter- 
fere with  the  provisional  injunction  heretofore  granted,  the 
case  must  go  before  a  master  pro  hao  vice,  whom  I  shall  ap- 
point, to  inquire  into  the  effect  of  the  docks  to  be  erected,  even 
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with  the  modifications  stated,  upon  the  free  ingress  and  egress 
of  vessels  to  and  from  the  Navy  Yard. 


Baeb  Falleck  vs.  Hibam  Barney. 

After  imported  goods  have  been  seized  by  a  Collector,  as  having  been  inyoiced 
and  entered  below  their  value,  to  defraud  the  revenue,  and  have  been  libelled 
for  forfeiture,  and  discliarged  on  a  trial,  the  Collector  may  still  impose  upon 
them  the  additional  duty  of  twenty  per  cent  ad  valorem,  for  undervaluation, 
provided  for  by  the  8th  section  of  the  Act  of  July  30th,  1846,  (9  U.  &  Siat,  at 
Large,  43.) 

If  such  additional  duty  is  paid,  it  cannot  be  recovered  back,  imless  a  proper  pro- 
test against  its  payment  is  made  at  the  time  of  such  payment. 

A  deputy  or  acting  Collector  has  power  to  appoint  a  merchant-appraiser,  on  a 
re-appraisement,  and  to  administer  the  oath  to  him. 

All  objections  to  the  qualifications  of  the  merchant-appraiser  must  be  made  at 
the  time  of  the  re-appraisement.  If  not  so  made,  they  will  be  deemed  to  have 
been  waived. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  February  12th,  1862.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  hack  an  alleged  excess  of  duties  paid 
under  protest  by  the  plaintiff,  on  a  quantity  of  diamonds  im- 
ported into  the  port  of  New  York.  After  entry  of  the  dia- 
monds was  made,  they  were  appraised  by  one  of  the  general 
appraisers,  and  the  appraised  valne,  as  fixed  by  him,  exceeded, 
by  more  than  ten  per  ceiit,^  the  value  declared  in  the  entry. 
The  plaintiff,  not  being  satisfied  with  this  appraisement,  gave 
notice  of  his  dissatisfaction  to  the  Collector,  as  he  had  a  right 
by  law  to  do,  and  the  Collector  appointed  a  merchant-appraiser 
to  act,  in  a  re-appraisement  of  the  diamonds,  with  one  of  the 
general  appraisers.  The  re-appraisement  resulted  in  no  reduc- 
tion of  the  vahie  fixed  in  the  original  appraisement.  In  the 
meantime,  the  diamonds  were  seized  by  the  Collector,  as  for- 
feited to  the  United  States,  on  the  alleged  ground  that  they 
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were  originally  invoiced  and  entered  below  their  value,  with 
intent  to  evade  the  payment  of  duties  and  defraud  the  revenue. 
A  libel  was  filed  in  the  District  Court  to  forfeit  the  pro])erty, 
and,  upon  a  trial  before  a  jury,  a  verdict  was  rendered  for  the 
claimant,  the  present  plaintiff,  and  the  property  was  dis- 
charged. The  Collector  then  imposed  the  additional  duty  of 
twenty  per  cent,  ad  valorem^  provided  for  by  the  8th  section 
of  the  Act  of  July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  43.)  , 
This  additional  duty  was  paid  by  the  plaintiff  under  protest, 
in  order  to  get  possession  of  the  property,  and  this  action  was 
brought  to  recover  back  such  additional  duty. 

Martin  V,  JB,  Wilcoxson-,  for  the  plaintiff'. 

-K  Ddafidd  Smith,  {District  Attorney,)  for  the  defendant. 

Shipman,  J.,  in  charging  the  jury,  said  :  The  first  point 
raised  by  the  plaintiff  is,  that,  when  the  Collector  had  insti- 
tuted proceedings  to  forfeit  the  property,  and  failed,  his  power 
was  exhausted,  and  he  could  not  then  legally  exact  the  twenty 
per  cent,  additional  duty.  But  I  do  not  think  this  position 
can  be  sustained.  The  exaction  of  the  twenty  per  cent,  when 
the  appraised  value  exceeds,  by  ten^^  cent,  or  more,  the  value 
at  which  the  property  was  invoiced  and  entered,  is  imperative 
on  the  Collector.  He  has  no  discretion  in  the*  matter.  The 
law  fixes  his  duty.  The  seizure  of  the  property,  and  the  deter- 
mination of  the  proceedings  in  the  District  Court  in  favor  of 
its  owner,  cannot  affect  the  question. 

But,  if  this  were  a  valid  objection  to  the  exaction  of  the 
additional  duty,  it  should  have  been  stated  in  the  protest.  It 
has  been  repeatedly  decided,  that  no  objection  can  be  made, 
in  an  action  of  the  present  character,  to  the  validity  of  the  du- 
ties demanded,  which  is  not  distinctly  and  specifically  set  forth 
in  the  protest.  The  protest,  in  this  case,  does  not  allude  to 
the  matter  now  set  up,  as  one  of  the  grounds  of  objection  to 
the  payment,  and,  therefore,  it  cannot  be  urged  on  this  trial. 
The  statute  which  requires  the  grounds  of  objection  to  the 
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payment  to  be  set  forth  in  the  protest,  applies  to  this  addi- 
tional twenty  ^^r  cent^  as  well  as  to  the  ordinary  rate  of  duty. 
This  is  well  settled. 

We  must  look,  then,  to  the  protest  alone,  for  the  grounds 
upon  which  the  plaintiff's  ease  rests. 

The  protest  objects  to  the  validity  of  the  appraisement,  on 
the  ground  that  the  appointment  of  the  merchant-appraiser 
.  was  made  by  a  deputy  or  acting  Collector,  and  that  the  oath 
was  administered  to  such  appraiser  by  him.  But,  it  was  held 
in  United  States  v.  Barton^  {GUpin^s  5.,  439,)  that  a  deputy 
Collector  was  a  permanent  officer  of  the  customs  and  could 
lawfully  perform  the  duties  of  the  Collector.  I  see  no  reason 
to  distrust  that  decision,  especially  as  it  seems  to  have  been 
generally  acquiesced  in,  and  the  practice  under  it  has  become 
universal. 

The  protest  also  raises  the  point  that  the  person  who  acted 
as  merchant-appraiser  was  not  a  discreet  or  experienced  mer- 
chant, within  the  true  intent  and  meaning  of  the  Act  of  Con- 
gress. It  is  a  sufficient  answer  to  this  objection,  that  it  comes 
too  late.  The  importer  who  sought  the  re-appraisement  was 
present,  or  had  notice  to  be  present,  at  the  time  and  place 
when  and  where  the  goods  were  to  be  appraised,  and  should 
have  made  his  objections  to  the  qualifications  of  the  appraiser 
then,  if  at  all.  As  he  did  not  do  so,  he  must  be  deemed  to 
have  waived  them,  and  cannot  now  set  them  up. 

The  defendant  is  entitled  to  your  verdict. 


Albert  W.  Morse  vs,  George  Davis. 


In  an  action  at  law  for  the  infringement  of  letters  patent,  by  selling  to  others  to 
be  used  the  patented  improvement,  a  special  plea  set  forth  that  the  alleged 
selling,  if  any  such  was  made  by  the  defendant,  was  made  by  him  solely  as 
the  agent  of  another  person,  and  not  for  profit  or  on  the  account  of  the  de- 
fendant, and  that  the  defendant  derived  no  profit  or  advantage  whatever 
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therefrom :  ffeld^  on  special  demurrer  to  the  plea,  that  it  was  bad,  because  it 
was  hypothetical  and  did  not  admit  the  cause  of  action  set  forth  in  the  declara- 
tion, but  sought  to  avoid,  without  admitting,  the  same ;  and  that  it  was  also  bad, 
because  it  did  not  state  the  name  of  the  person  for  whom  the  defendant  claimed 
to  have  acted  as  agent. 
Serribkj  that  the  facts  set  up  in  the  plea  would  constitute  a  defence. 

(Before  Hall,  J.,  Northern  District  of  New  York,  May  2d,  1862.) 

This  was  an  action  on  the  case  for  the  infringement  of 
letters  patent  for  an  improvement  in  grass  harvesters.  The 
declaration  alleged,  that  the  defendant  "  unlawfully  and 
wrongfully,  and  without  the  consent  or  allowance  and  against 
the  will  of  the  plaintift*,  did  sell  and  vend  to  others  to  be 
used,  the  said  improvement,  in  violation  and  infringement  of 
the  exclusive  right  so  secured  "  to  the  plaintiff,  &c.  To  this 
declaration  the  defendant  pleaded  the  general  issue  and  two 
special  pleas.  One  of  these  special  pleas  set  forth,  "  that  the 
alleged  selling  and  vending  to  others  to  be  used,  alleged  in 
said  declaration,  if  any  such  was  made  by  the  said  defendant, 
was  made  by  him  solely  as  the  agent  of  another  person,  and 
not  for  profit  or  on  the  account  of  the  said  defendant,  and 
that  the  said  defendant  derived  no  profit  or  advantage  what- 
ever from  the  said  alleged  selling  and  vending,"  &c.  To  this 
plea  the  plaintiff  demurred,  and  assigned  as  special  causes  of 
demurrer — 1st.  That  said  plea  was  hypothetical  and  did  not 
admit  the  cause  of  action  set  forth  in  the  declaration,  but 
sought  to  avoid,  without  admitting,  the  same  ;  2d.  That  said 
plea  did  not  state  or  show  the  name  of  the  person  for  whom 
the  defendant  claimed  to  have  acted  as  agent,  in  the  selling 
and  vending  therein  mentioned ;  3d.  That  the  facts  stated  in 
the  plea  did  not  constitute  a  defence  to  the  cause  of  action  set 
forth  in  the,  declaration.    The  defendant  joined  in  demurrer. 

Hall,  J.  The  plea  is  clearly  bad,  for  the  cause  first  as- 
signed. {CoTiffer V.  Johnston,  2  Denio,  96 y  Commercial  Bamk 
V.  Sparroto,  Id.,  97, 105, 106  /  Arthur  v.  BrooTcs,  14  Barhour*8 
8.  G.  R,,  533  ;  Stephen  on  Pleading,  387,  388.) 

I  am  inclined  to  think  that  the  plea?  is  also  bad  for  the 
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cause  secondly  assigned.  If  the  defendant  is  entitled  to  shield 
himself  from  prosecution  on  the  ground  that  he  was  acting  as 
the  agent  of  another,  the  rules  of  pleading  which  require 
certainty,  fulness,  and  precision  in  the  statement  of  the  facts 
in  respect  to  which  the  issue  is  tendered,  so  as  to  enable  the 
opposite  party  to  make  due  preparation  for  the  trial  of  the 
issue,  would  seem  to  require  the  statement  of  the  name  of  the 
party  in  whose  behalf  the  defendant  acted.  The  plea  gives 
the  plaintiff  no  information  which  will  enable  him  to  take  the 
proper  measures  to  produce  at  the  trial  the  proof  necessary  to 
rebut  K  prima  facie  case  of  agency  which  may  be  made  by  the 
defendant.  The  great  objects  to  be  obtained  by  special  plead- 
ing— narrowing  the  controversy  to  a  single  and  distinct  issue, 
and  apprising  the  opposite  party  of  the  precise  character  of 
the  defence  set  up,  in  order  that  he  may  properly  prepare  for 
the  trial  of  the  issue — ^would  be  defeated,  if  this  form  of  plead- 
ing should  be  allowed.  The  plea  alleges  the  defendant's 
agency  as  the  ground  of  the  defence  set  up,  and  is,  therefore, 
somewhat  in  the  nature  of  the  defence  when  the  defendant 
justifies  his  act  because  he  was  acting  under  the  rightful 
authority  of  another.  It  has  some,  though  perhaps  not  a  very 
close,  analogy  to  the  case  of  a  defendant  who  makes  cognizance 
and  confesses  the  taking  of  goods  or  cattle,  as  the  bailiff  of 
another  person,  for  rent  in  arrear.  In  making  cognizance,  in 
such  a  case,  no  skilful  pleader  would  fail  to  state  the  name  of 
the  landlord  under  whose'  authority  the  seizure  was  made. 
{Stephen  on  Pleading^  333  /  Qovld^a  Pleading^  chap,  4,  sees. 
23,  24,  28.)  In  an  action  of  trespass  de  bonis,  when  the  de- 
fendant justifies  the  taking  from  the  plaintiff's  possession  by 
the  authority  of  the  real  owner  of  the  property  taken,  would 
any  special  pleader  suppose  that  a  plea  setting  foi*th  that  the 
defendant  took  and  carried  away  the  property  mentioned  in 
the  declaration,  as  the  agent,  and  by  the  direction  and  author- 
ity, of  the  true  and  lawful  owner  thereof,  and  who  had,  at  the 
time,  the  right  to  take  possession,  &c.,  would  be  good,  even  if 
it  were  not  otherwise  objectionable,  without  setting  forth  the 
name  of  the  true*  and  lawful  owner  ?    I  think  not ;   and 
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though  the  cases  are  not  parallel,  it  would  seem  that  as  much 
strictness  as  is  required  in  those  cases  may  properly  be  required 
in  this ;  for,  the  plea  in  this  case  is  much  like  a  plea  in  abate- 
ment, and  should,  like  such  a  plea,  give  the  plaintiff  a  better 
writ,  by  distinctly  stating  the  name  of  the  party  against  whom 
the  plaintiff's  suit  should  have  been  brought.  Aside  from 
these  considerations  and  authorities,  it  would  seem  that,  on 
general  principles  of  pleading  and  evidence,  the  name  of  the 
principal  should  be  given.  There  can  be  no  legal  proof  of 
agency  which  does  not  show  that  the  agent  has  a  principal ; 
and,  as  the  name  of  that  principal  must  be  known  to  the 
agent,  he  should  be  required  to  disclose  it  by  his  pleading, 
whenever  he  seeks  immunity  as  having  acted  under  the  author- 
ity of  such  principal. 

It  is  not  strictly  necessary  to  discuss  the  main  question 
suggested  by  the  cause  of  demurrer  thirdly  assigned,  and  I  do 
not  intend  now  to  express  any  decided  opinion  upon  that 
question.  If  the  matters  set  up  in  the  plea  constitute  a  good 
defence,  it  must  be  taken  upon  the  ground  that  a  sale  of 
patented  articles  or  improvements  by  one  person,  as  the  mere 
agent  of  another,  is  not  a  selling  or  vending  which  renders  the 
agent  liable  to  an  action  for  an  infringement.  The  defence 
set  up  by  this  special  plea  can,  therefore,  if  it  be  a  legal  de- 
fence, be  given  in  evidence  under  the  general  issue.  For  this 
reason,  I  have  examined  the  question,  whether  the  facts  alleged 
constitute  a  valid  defence. 

It  is  somewhat  remarkable,  that  the  researches  of  the 
counsel  have  not  led  to  the  discovery  of  any  reported  case, 
either  in  this  country  or  in  England,  in  which  this  question  has 
been  expressly  adjudicated.  It  is,  however,  probable,  that  it 
has  generally  been  deemed  for  the  interest  of  patentees  to 
proceed  directly  against  the  principal,  in  cases  where  sales  of 
patented  articles  have  been  made  by  shopmen,  clerks,  and 
other  agents;  and  this  may  be  the  reason  that  the  question 
has  not  been  authoritatively  settled.  The  cases  of  8a/win  v. 
Gfuildy  (1  OdUiaon^  *85,)  Sargent  v.  La/med^  (2  Curtis^  C.  O. 
Jt.^  340,)  and  Delano  v.  Scott,  {Gilpin^e  i?.,  489,)  cited  by 
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the  defendant's  counsel,  do  not  determine  tliis  queetion.  In 
Sawin  v.  OuUd,  the  action  was  brought  for  the  infringement 
of  a  patent  right  of  the  plaintiff's  for  machinery  for  cutting 
brad  nails.  The  facts  were  stipnlated  by  the  parties,  and  they 
agreed  that  the  defendant,  as  a  deputy  sheriff,  by  virtue  of 
his  office  and  of  an  execution  against  tlie  plaintiffs,  "seized 
and  sold,  on  said  execution,  the  materials  of  three  of  said 
patented  machines,  which  were  at  the  time  complete  and  fit 
for  operation,  and  belonged  to  the  plaintiffs,"  and  that  the 
whole  infringement  of  the  patent  consisted  in  snch  seizure  and 
sale.  Mr.  Justice  Story  held,  that  a  sale  of  a  patented  ma- 
chine, within  the  prohibitions  of  the  statute,  must  be  a  sale 
not  of  the  materials  of  a  machine,  either  separate  or  combined, 
but  of  a  complete  machine,  with  the  right,  express  or  implied, 
of  using  the  same  in  the  manner  secured  by  the  patent;  that 
the  officer  had  neither  sold  nor  guaranteed  a  right  to  use  the 
machine  in  the  manner  pointed  out  in  the  patent  right;  that 
he  sold  the  materials  as  such,  to  be  applied  by  the  purchaser 
as  he  should  by  law  have  a  right  to  apply  them ;  and  that 
there  had  been  no  infringement  by  tlie  sale  by  the  officer, 
under  the  eireumstancea  of  that  case.  The  plea  demurred  to 
in  this  case,  if  good  in  form,  would  admit  that  the  defendant, 
as  agent,  did  sell  aud  vend  to  others  to  be  used  the  plaintiflTs 
patented  improvement;  and,  therefoi*e,  the  case  of  Sawin  v. 
Guild  does  not  decide  the  present  one.  Nevertheless,  the 
opinions  there  avowed  by  Mr.  Justice  Story  will  deserve  con- 
sideration, whenever  the  principles  upon  which  the  question 
ut'  iiilViiigement  must  be  determined  are  brought  under  dis- 
cii.-.-iuii.  In  Sargeni  v.  Larned,  the  bill  was  filed  for  an  ac- 
count. One  of  the  defendants  was  merely  a  workman  iu  the 
empluyment  of  another,  and  it  was  very  properly  held,  that 
no  decree  for  an  account  could  be  had  against  him,  because  he 
hiid  had  nothing  to  do  with  any  profits.  The  case,  therefore, 
docs  not  decide  this  ease,  nor  is  it  of  much  importance  in  re- 
ference to  the  principles  upon  which  the  question  of  infringe- 
ment should  be  determined.  The  case  of  Delano  v,  Scott  did 
nut  present  the  precise  question  dow   under  consideration. 
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The  language  of  the  able  and  eminent  judge  who  decided  that 
case  is,  nevertheless,  strongly  in  favor  of  the  position  main- 
taiDed  b}''  the  defendant's  counsel,  and  it  is  most  probable  that 
he  would  have  decided,  if  the  question  had  been  distinctly 
presented,  that  one  who  sold  as  the  mere  agent  or  clerk  of 
another  would  not,  under  tlie  statute  under  which  that  action 
was  brought,  be  liable  to  an  action  for  the  treble  damages 
which  that  Act  gave  in  cases  of  infringement.  There  were 
certainly  some  reasons  for  the  construction  which  Judge  Hop - 
kinson  was  disposed  to  put  upon  that  statute,  which  do  not 
apply  to  a  case  under  our  present  statute,  which  gives,  by  the 
verdict  of  a  jury,  only  actual  damages,  and  authorizes  the 
Court,  in  its  discretion,  to  treble  them. 

There  are,  certainly,  other  cases  and  authorities  which 
seem  very  strongly  to  sustain  the  position  taken  by  the  plain - 
tiflPs  counsel  in  respect  to  the  defence  set  up  by  this  plea. 
This  action  is  an  aclion  of  tort,  against  the  defendant  as  a 
wrong  doer,  and,  certainly,  as  a  general  rule,  a  party  cannot 
claim  that  no  action  shall  be  sustained  against  him  for  a  tort, 
on  the  ground  that  he  committed  the  injury  as  the  agent  of 
another.  There  is,  also,  a  class  of  cases,  where  the  principle 
involved  is  to  some  extent  the  same,  and  in  which  the  course 
of  decision  has  been  uniform,  that  a  sale  by  the  agent  is  a  sell- 
ing by  him,  within  the  meaning  of  a  statute  making  such  sale 
criminal ;  and,  if  such  a  construction  is  warranted  in  a  crim- 
inal case,  it  would  seem  to  be  required  also  in  a  case  of  this 
character.  In  cases  of  indictments  for  selling  spirituous  liquors 
without  license,  it -has  been  held  to  be  no  defence,  that  the  de- 
fendant was  acting  as  the  agent  of  another.  ( State  v.  Matthis, 
1  ffilPs  S.  C,  jR.,  37 ;  Britain  v.  State,  3  Humphrey/,  203 ; 
Commonwealth  v.  Gillespie,  7  Sergeant  <&  Hawle,  479 ;  Com- 
monwealth V.  Major,  6  Dana,  293  ;  The  State  v.  Bughee,  22 
Vermont,  32 ;  CommomjoealtK  v.  Hadley,  11  Metcalf,  66 ; 
Roberts  v.  O^  Connor,  33  Maine,  496 ;  French  v.  Tlie  People, 
3  Parker^ s  Crim.  Rep.,  114 ;  TheStaie  v.  Bryant,  14  Missouri, 
340 ;  Th0  State  v.  Haines,  35  New  Hampshire,  207.)  I  con- 
fess that  I  think  the  principle  of  these  cases  will  apply  to  that 
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now  under  consideration  ;  but  I  shall  not  decide  the  case  upon 
this  ground,  as  I  prefer  to  remain  at  liberty  to  adopt  such  a 
conclusion  upon  the  question,  when  hereafter  presented,  as  fur- 
ther reflection  and  a  fuller  examination  of  the  authorities  shall 
then  appear  to  require. 


CoNBAD  Poppenhusen 
Oscar  Falke  and  Othbba.    In  Equitt. 

The  patent  granted  to  L.  Otto  P.  Meyer,  December  20thf  1853,  known  as  the 
"grease  patent,"  is  valid  and  has  frequently  been  sustained  by  the  Courts. 

The  use  of  spirits  of  turpentine,  with  a  small  quantity,  of  rubber  dissolved  in  it, 
to  produce  tlie  result  attained  by  the  use  of  the  invention  claimed  in  that 
patent,  is  an  infringement  of  that  patent. 

The  patent  granted  to  L.  Otto  P.  Meyer,  April  4th,  1854^  and  reissued  August 
16th,  1859,  khown  as  the  •'  tin-foil  patent,"  is  valid. 

The  invention,  as  described  in  the  original  "tin  foil  patent,"  applied  as  well  to 
flat  sheets  and  plain  surfaces,  as  to  those  wliich  were  moulded  or  wrought 
into  irregular  and  configurated  forms. 

The  reissued  "  tin-foil  patent "  embraces  the  use  and  application  of  all  metal 
plates  tliat  are  sufficiently  flexible  to  be  used  in  substantially  the  same  way, 
with  substantially  the  same  results,  that  tin  foil  could  be  used,  when  applied 
not  only  to  irregular,  but  to  plain  flat  sheets  of  the  compound,  and  covers  all 
plates  that  are  sufficiently  flexible  to  admit  of  their  being  rolled  upon  the 
compound,  substantially  in  the  manner  described  in  the  reissued  patent,  and 
so  firmly  united  as  to  expel  the  air,  and  secure  the  adhesion  of  the  plates  and 
compound,  through  the  process  of  vulcanization,  without  the  necessity  of 
other  pressure  or  force. 

The  original  invention  of  Meyer  was  co-extensive  with  such  construction  of  the 
reissued  "tin-foil  patent." 

The  charge  of  infringement  will  not  be  avoided  by  making  an  unnecessary  and 
useless  addition  to  the  invention. 

It  is  no  objection  to  the  validity  of  a  reissue,  that  the  object  of  it  was  to  extend 
the  monopoly  secured  by  the  patent  beyond  the  limits  assigned  to  it  by  a  ju- 
dicial decision  upon  it  in  its  original  form. 

(Before  Nei^on  and  Shipman,  JJ.,  Southern  District  of  New  York,  May  14th, 
1862.) 
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This  was  a  final  hearing,  on  pleadings  and  proofs. 

Charles  M.  Keller^  and  George  2>.  Sargeant^  for  the  plain- 
tiff. 

William  J.  A.  FvUer^  for  the  defendants. 

Shifman,  J.  In  deciding  the  controversy  between  the 
parties  to  this  suit,  we  do  not  feel  called  upon  to  discuss  in 
detail  the  mass  of  matter  which  has  been  introduced  into  the 
case.  Much  of  it,  if  not  wholly  immaterial,  sheds  but  a 
feeble  light  on  the  main  points  upon  which  the  rights  of  the 
parties  must  rest,  and  it  is  to  these  points,  and  the  facts  and 
principles  directly  bearing  upon  them,  that  we  shall  direct 
what  we  have  to  say.  Before  stating  these  points,  and  the 
conclusions  to  which  we  have  come,  it  will  be  well  to  refer  to 
the  subject  matter  of  the  patents  in  question,  and  to  the  liti- 
gation w^hich  preceded  this  bill. 

In  the  year  1851,  Nelson  Goodyear  patented  the  peculiar 
substance  known  as  the  hard  compound  of  India-rubber.  He 
produced  tHis  remarkable  material  by  combining  sulphur  with 
the  native  rubber  in  certain  proportions,  and  subjecting  the 
compound  to  a  high  degree  of  heat.  The  material  produced 
by  this  combination,  when  operated  on  by  the  proper  degree 
of  heat,  proved  to  be  of  great  value  and  well  adapted  to  a 
great  variety  of  uses.  It  is  free  from  any  disagreeable  odor, 
impenetrable  to  ordinary  fluids,  hard,  like  ebony  or  ivory, 
susceptible  of  polish,  and  with  an  elasticity  similar  in  kind  to 
that  of  tempered  steel.  For  many  purposes  of  utility  and 
ornament,  its  value  is  proved  by  its  extensive  use  in  the 
community.  But  the  manufacture  of  this  substance  into 
articles  for  use  was  attended  with  diflSculty,  as  it  was  both 
hard  and  brittle,  although  the  combination  of  sulphur  and 
native  rubber,  before  the  heat,  in  acting  upon  them,  had  fused 
the  mass  and  evolved  the  new  substance,  was  soft  and  plastic. 
It  was  obvious,  that  any  contrivance  that  would  impress  on 
the  mass,  while  in  its  soft  and  plastic  state,  the  precise  or  ap- 
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proximate  form  ultimately  desired,  and  preserve  that  form 
through  all  the  stages  of  induration,  until  it  was  rigidly  fixed 
in  the  new  material  evolved,  would  be  of  great  value.  It 
would,  in  effect,  enable  the  artisan,  while  working  in  a  soft 
and  yielding  substance,  to  produce  any  desired  form  or  sur- 
face, in  a  material  of  a  hard  and  comparatively  indestructible 
character.  It  was  to  acomplish  this  desirable  end,  that  the 
two  inventions  set  forth  in  this  bill  were  made.  These  inven- 
tions were  made  and  patented  by  one  L.  Otto  P.  Meyer,  and 
were  known  as  the  "grease  patent,"  and  the  "tin-foil  patent." 
The  first  was  issued  on  the  20th  of  December,  1S53.  The 
second  was  issued  April  4:th,  1854,  and  reissued  August  16th, 
1859.  Subsequently  to  the  original  issue  of  these  patents, 
they  were  both  assigned  to  the  plaintiff  in  this  bill,  wlio  now 
owns  them,  and  who  seeks  to  enjoin  the  defendants  from  using 
what  he  alleges  to  be  infringements  of  each. 

At  the  A.pril  Term  of  this  Court,  in  1858,  before  the  late 
Judge  Ingersoll  and  a  jury,  an  action  at  law,  brought  by  the 
present  plaintiff  against  the  New  York  Gutta  Percha  Comb 
Company,  was  heard  and  determined,  which  resulted  in  a  ver- 
dict for  the  plaintiff  on  both  patents,  sustaining  the  validity 
of  each.  With  this  verdict  the  judge  who  presided  was  satie- 
fied,  and,  on  the  3d  of  July,  1858,  after  a  full  hearing,  on  a 
motion  for  a  preliminary  injunction  against  the  same  parties 
who  were  defendants  in  the  action  at  law,  he  enjoined  them 
from  any  further  violation  of  the  rights  secured  by  each  of 
these  patents.  {Poppenhusen  v.  The  New  York  Gutta  Perclm 
'  Coml  Co.,  4  Blatehf.  C.  (7.  i?.,  184.)  At  the  October  Term  of 
this  Court,  in  1858,  a  motion  was  made  for  an  attachment,  for 
an  alleged  contempt,  in  violating  that  injunction.  On  the  4th 
of  January,  1859,  Judge  Ingersoll  filed  his  opinion,  dismissing 
the  motion,  on  grounds  that  will  be  referred  to  hereatler. 
(Poppenhusen  v.  The  New  York  Gutta  Percha  Comh  Co,^  Id., 
253.)  There  has  also  been  some  litigation  in  the  District  of 
New  Jersey,  to  which  it  is  not  necessaiy  here  to  refer.  The 
history  of  it  appears  in  the  proofs  and  exhibits.  Subsequent 
to  the  filing  of  Judge  IngersoU's  opinion,  dismissing  the  mo- 
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tion  for  an  attachment  already  referred  to,  tlie  tin  foil  patent 
was  surrendered,  and  a  new  one  issued  on  an  amended  speci- 
fication. The  grease  patent  lias  not  been  reissued.  The  pres- 
ent bill  is  brought  on  the  grease  patent,  and  on  the  reissued 
tin  foil  patent.  After  the  filing  of  the  bill,  a  motion  was 
made  for  a  provisional  injunction,  which  was  granted  on  the 
grease  patenj:,  but,  for  reasons  set  forth  in  an  opinion  which 
appears  among  the  papers  in  the  case,  was  denied  on  the  tin 
foil  patent.     {Pappenhtisen  v,  Falkey  Id,^  493.) 

We  come  now  to  the  questions  involved  in  the  present 
suit,  and  we  will  consider  first  those  which  relate  to  the  grease 
patent.  This  patent,  in  its  present  form,  has  been  sustained 
by  a  verdict,  in  which  the  Court  that  tried  the  cause  appears 
to  have  concurred.  Indeed,  the  defendants  in  this  case  do  not 
seriously  impugn  its  validity.  The  amount  of  inventive  fer- 
tility or  skill  required  to  conceive  and  put  in  practice  the  ideas 
involved  in  it,  was  certainly  not  large.  But  the  question 
whether  it  required  invention  or  not,  was  one  to  be  submitted 
to  the  jury,  on  the  trial  before  them.  Their  verdict  sustained 
the  patent,  and  we  see  no  reason  to  disturb  the  conclusion  to 
which  they  came.  The  only  question,  then,  left  for  our  decis- 
ion in  the  present  case,  is  that  of  infringement.  The  invention 
claimed  by  Meyer,  in  this  patent,  is  for  *'  producing  smooth 
and  glossy  surfaces  upon  the  hard  compound  of  caoutchouc 
and  other  vulcanizable  gums,  by  means  of  the  use  of  oil  or 
*  other  equivalent  substance  applied  to  the  surface  of  the  pre- 
pared gum  and  the  plates  of  metal  or  moulds,  substantially  as 
therein  described."  For  this  purpose,  his  specification  states, 
that  animal  or  vegetable  oils,  or  concrete  fats,  may  be  used. 
The  application  of  these  materials  prevents  the  sticking  of  the 
gum  or  compound  to  the  plates  or  moulds  between  or  in  which 
it  is  placed  and  kept  during  the  process  of  vulcanization,  and 
aids  in  the  expulsion  of  air  from  between  the  plates  and  the 
gum,  when  they  are  pressed  or  rolled  into  contact.  It  is  ob- 
vious, and  experience  demonstrates,  that  this  application  gives 
a  smooth  and  glossy  surface  to  the  compound,  which  remains 
when  the  plates  are  removed.  The  defendants  insist  that  they 
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do  not  use  oil  or  concrete  fat,  or  the  equivalent  of  either. 
They  admit  that  they  use  spirits  of  turpentine,  with  a  small 
quantity  of  rubber  dissolved  in  it.  We  are  inclined  to  the 
opinion,  that  this  solution,  as  they  term  it,  is  an  equivalent  for 
the  materials  covered  by  the  Meyer  patent.  For  all  the  pur- 
poses for  which  it  is  applied  to  this  process,  it  accomplishes 
the  same  results  in  the  same  way,  and  by  substantially  the 
same  properties  of  matter,  in  the  material  used.  A  small 
quantity  of  rubber  might  be  dissolved  and  mixed  with  the 
liquid  product  of  the  castor  oil  bean  or  the  olive,  and  accom- 
plish the  same  result,  but  would  be  clearly  within  the  Meyer 
patent,  as  we  think.  Whether  the  addition  of  the  small  quan- 
tity of  rubber  used  by  the  defendants  would  be  an  improve- 
ment to  the  oil,  we  need  not  stop  now  to  inquire.  The  tur- 
pentine may  be  an  inferior  equivalent,  and  may  be  improved 
by  the  addition  of  the  dissolved  rubber,  but  we  think,  upon 
the  evidence,  that  it  is  shown  to  be  an  equivalent,  and  that  its 
use  is  an  infringement  of  the  Meyer  patent.  The  injunction 
must,  therefore,  be  made  perpetual. 

But  the  most  important  questions  in  this  controversy  relate 
to  the  tin  foil  patent.  This  patent,  under  the  original  issue, 
was,  as  already  remarked,  the  subject  of  litigation  before 
Judge  Ingersoll  and  a  jury.  The  validity  of  the  patent  was 
sustained,  and  subsequently  the  Judge  who  presided  at  the 
trial  granted,  after  full  hearing,  an  injunction  on  this  as  well 
as  on  the  grease  patent.  We  discover  nothing,  in  the  evidence 
before  us,  that  leads  us  to  doubt  the  correctness  of  that  result. 
The  trial  before  the  jury  seems  to  have  been  full  and  thorough, 
and,  the  Judge  who  presided  having  approved  the  verdict,  we 
should  hesitate  long  before  we  disturb  it,  unless  clear  proof 
was  presented  that  some  error  had  intervened.  But  we  are 
satisfied,  from  an  examination  of  the  evidence  presented  in 
support  of  this  bill,  and  by  the  defendants  in  reply,  that  Meyer 
was  the  first  to  apply  tin  foil  and  its  equivalents  to  the  pre- 
servation of  the  forms  and  shapes  of  the  hard  rubber  com- 
pound during  the  process  of  vulcanization.  We  are  clear,  also, 
that  the  invention,  as  described  in  the  original  patent,  applied 
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as  well  to  flat  sheets  and  plain  surfaces  as  to  those  which  were 
moulded  or  wrought  into  irregular  and  configurated  forms.  On 
this  point,  it  is  not  necessary  to  enlarge  here,  but  we  affirm 
the  views  stated  in  the  opinion  denying  the  motion  for  a  pre- 
liminary injunction. 

After  the  original  tin  foil  patent  had  been  sustained  by  a 
verdict,  and  by  a  provisional  injunction  immediately  following 
that  verdict,  a  motion  was  made  before  Judge  IngersoU  for  an 
attachment  for  an  alleged  violation  of  the  injunction.  This 
motion  was  denied,  on  the  ground  that  it  was  not  proved  that 
the  metal  plates  used  by  the  defendants  in  that  motion  were 
equivalents  of  tin  foil,  and  within  the  scope  of  the  injunction. 
We  do  not  doubt  the  correctness  of  Judge  IngersolPs  decision 
of  that  motion.  The  litigation,  up  to  that  point,  had  related 
to  the  fact  of  the  invention  rather  than  to  its  scope.  The 
particular  subject-matter  upon  which  the  attention  of  the 
triers  appears  to  have  been  expended,  was  the  validity  of  the 
patent,  so  far  as  it  secured  the  exclusive  right  to  use  tin  foil  in 
the  manufacture  of  embossed  or  configurated  forms.  Neither 
on  the  trial  before  the  jury,  nor  on  the  motion  for  an  injunc- 
tion, does  there  appear  to  have  been  any  eflfort  to  fix  the  limits 
of  the  invention,  either  by  construction  or  by  proof,  so  far  as 
these  limits  depended  upon  the  question  as  to  what  materials 
were  or  were  not  equivalents  of  tin  foil.  In  his  opinion.  Judge 
IngersoU  remarked :  "  Since  the  injunction  issued,  the  defend- 
ants have  not  used  or  applied  tin  foil  in  the  process  of  vulcan- 
ization, as  above  described.  They  have,  however,  used  sheets 
of  brass  and  sheets  of  tin,  something  like  roofing-tin,  for  that 
purpose;  and  it  is  claimed  that  the  sheets  so  used  are  an 
equivalent  for  tin  foil,  and  therefore  equally  to  be  prohibited 
to  be  used  by  the  defendants.  It  is  not  claimed  that  all  plates 
or  sheets  of  tin  or  other  metals  are  an  equivalent  for  tin  foil. 
The  opinion  of  the  Court  on  granting  the  injunction  is  against 
any  such  claim ;  for  the  Court  say,  that  it  had  been  common, 
before  the  patent  to  Meyer,  to  place  the  material  between 
plates  of  tin  or  other  metal,  so  that  the  material  would  be  in 
close  contact  with  the  plates,  to  preserve  its  form.    It  is  ad- 
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mitted,  that  there  is  a  substantial  difference  between  such 
plates  or  sheets  of  metal  and  tin  foil.  But  it  is  claimed,  that 
the  sheets  of  brass  and  tin  used  by  the  defendants  are  an 
equivalent  for  tin  foil ;  that  they  are  substantially  like  it ;  that 
they  perform  substantially  the  same  office  in  substantially  the 
same  way.  They  are  not  rigid.  They  are  somewhat  flexible, 
but  not  sufliciently  flexible  >to  make  them  an  equivalent  for 
tin  foil.  They  cannot  be  moulded  into  any  desired  shape  and 
form,  as  tin  foil  can.  They  are  like  rigid,  plain  plates  or 
sheets  fitted  only  for  plain  surfaces.  They  cannot  be  said  to 
be  tin  foil,  or  its  equivalent;  and  the  defendants  were  restrained 
only  against  the  use  of  tin  foil  or  its  equivalent.  The  plaintiff 
claims  that  the  patent  is  for  the  use  and  application,  not  only 
of  tin  foil,  but  also  of  all  sheets  of  metal  that  are  not  rigid. 
This  construction  was  not  put  upon  the  patent,  either  on  the 
trial  at  law,  or  on  the  application  for  the  injunction.  Such 
construction  was  not  claimed  on  either  of  those  occasions. 
The  defendants  were  not  restrained  from  the  use  and  applica- 
tion of  tin  or  other  sheets  of  metal  that  were  not  rigid,  but 
only  from  the  use  and  application  of  tin  foil  or  its  equivalent. 
Tin  foil  does  not  include  all  sheets  of  metal  that  are  not  rigid. 
If  it  is  to  be  claimed  that  the  patent  is  for  the  use  and  appli- 
cation of  all  sheets  of  metal  that  are  not  rigid,  the  defendants 
should,  if  the  patent  will  bear  that  construction,  have  an  op- 
portunity to  show  that  the  use  and  application  of  such  sheets 
was  not  new  when  the  patent  was  obtained.  As  yet,  no  such 
coftstruction  has  been  put  on  the  patent."  Since  the  rendition 
of  that  opinion,  the  patent  has  been  reissued ;  and,  according 
to  our  construction,  it  embraces  the  use  and  application  of  all 
metal  plates  that  are  sufliciently  flexible  to  be  used  in  substan- 
tially the  same  way,  with  substantially  the  same  results,  that 
tin  foil  could  be  used,  when  applied  not  only  to  irregular  but 
to  plain  flat  sheets  of  the  compound.  It  covers,  in  our  judg- 
ment, all  plates  that  are  sufliciently  flexible  to  admit  of  their 
being  rolled  upon  the  compound,  substantially  in  the  manner 
described  in  the  reissued  Meyer  patent,  and  so  firmly  united 
as  to  expel  the  air,  and  secure  the  adhesion  of  the  plates  and 
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compound,  through  the  process  of  vulcanization,  without  the 
necessity  of  other  pressure  or  force.  We  are  of  the  opinion 
that  the  proofs  in  the  present  case  fully  maintain  the  claim 
that  the  original  invention  of  Meyer  was  co-extensive  with  this 
construction  of  the  reissued  patent 

The  defendants  allege  that  they  use  other  pressure  or  force ; 
and  that  they  confine  the  mass,  or  series  of  plates  of  metal 
and  sheets  of  compound,  between  rigid  outside  plates  of  iron, 
held  together  by  means  of  clamps  or  screw  bolts,  and  thus 
compress  the  pile.  But  we  have  searched  the  evidence  in  vain, 
for  proof  of  the  necessity  or  utility  of  these  outside  iron  plates. 
We  think  that,  as  the  defendants  use  them,  these  iron  plates 
hold  between  them  the  soul  and  body  of  Meyer's  invention. 
Upon  the  proofs,  we  judge  them  to  be  neither  material  nor 
useful,  and  cannot  see  how  they  relieve  the  defendants  from 
the  charge  of  infringement. 

It  was  suggested,  on  the  argument,  that  it  would  appear, 
by  a  comparison  of  tlie  original  and  reissued  patents,  in  the 
light  of  Judge  IngereolPs  opinions,  that  the  object  of  the  re- 
issue was  to  extend  the  monopoly  secured  by  the  patent  beyond- 
the  limits  assigned  to  it  by  those  opinions.  This  may  be,  and 
doubtless,  is,  true.  It  is  quite  likely,  too,  that  the  necessity, 
or  at  least  desirableness,  of  a  reissue,  was  first  suggested  by 
the  remai'ks  of  Judge  Ingersoll,  in  defining  the  original  patent 
But  the  inference  that  we  are  asked  to  draw  from  this  fact, 
that  the  reissue  was,  therefore,  fraudulent  and  void,  is  wholly 
inadmissible.  It  not  unfrequently  happens,  that  a  judicial  in- 
terpretation of  the  specification  or  claim  of  a  patent,  or  of 
both,  discloses  to  the  inventor  and  patentee,  for  the  first  time, 
the  defects  in  the  instrument,  and  shows  him  that  he  has  un- 
wittingly restricted  his  rights  within  narrower  limits  than  his 
discovery,  or  has  so  inartificially  described  his  invention,  that 
he  has  failed  to  secure  any  substantial  advantage  by  it.  Such 
a  disclosure  furnishes  a  proper  occasion  for  a  surrender  and 
reissue,  when  the  error  was  inadvertent,  and  is  clearly  within 
the  beneficent  design  of  the  statute.  The  judicial  mind  gives 
a  legal  construction  to  the  language  of  the  instrument,  and 
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this  constrnction  may  reveal  the  fact  that  the  terms  used  fail 
to  cover  the  invention.  To  hold  that  the  inventor  should  not 
be  allowed  to  restate  his  claims  bj'  the  use  of  new  terms,  would 
defeat  the  object  of  the  law,  and  abridge  or  strangle  the  in- 
ventor's rights,  by  reason  of  the  imperfect  language  in  which 
he  had  attempted  to  plothe  his  discovery. 

It  is  hardly  necessary  to  add,  that  we  discover  no  evidence 
of  fraud,  tending  to  invalidate  the  reissued  tin  foil  patent.  A 
perpetual  injunction  must,  therefore,  issue. 

Nelson,  J.     I  concur  in  the  foregoing  opinion. 


In  be  Frederick  J.  Conant,  a  Bankrupt. 

The  two  years'  limitation  in  regard  to  the  bringing  of  suits  hy  or  against  an  as- 
signee  of  a  bankrupt,  prescribed  in  the  8th  section  of  the  Bankruptcy  Act  of 
August  19th,  1841,  (6  U.  8.  8taL  ai  Large,  446,)  applies  only  to  suits  growing 

.  out  of  disputes  in  respect  to  property  and  rights  of  property  of  the  bankrupt, 
which  come  to  the  hands  of  the  assignee,  and  to  which  adverse  claims  existed 
while  in  the  hands  of  the  bankrupt  and  before  the  assignment. 

Such  limitation  has  no  reference  to  suits  growing  out  of  the  dealings  of  the  as- 
signee with  the  estate  after  it  comes  into  his  hands. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  19th,  1862.) 

This  was  a  question  adjourned  into  this  Court  by  the  Dis- 
trict Judge,  for  hearing  and  determination,  under  the  6th 
section  of  the  Bankruptcy  Act  of  August  19th,  184:1,  (6  U,  S. 
Stat,  at  La/rge^  446,)  A  petition  was  filed  in  the  District 
Court,  by  M.  T.  Taggart  and  others,  for  the  purpose  of  va- 
cating an  order  made  on  behalf  of  the  general  assignee  of 
Frederick  J.  Conant,  a  bankrupt,  for  the  sale  of  a  certain  lot 
of  land  in  the  State  of  Illinois,  as  belonging  to  the  estate  of 
the  bankrupt,  on  the  ground  that  it  was  made  through 
inadvertence  and  misapprehension  of  a  true  statement  of  tbe 
facts,  without  notice  to  the  petitioners  or  to  the  person  whom 
they  represent,  and  to  his  or  their  prejudice.     The  purchaser 
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of  the  lot  under  the  sale  by  the  assignee  appeared  and  oppos- 
ed the  petition.  The  petitioners  claimed  title  to  the  lot  under 
a  prior  sale,  by  an  order  of  the  Chancellor  of  the  State  of 
New  York,  upon  a  creditor's  bill. 

Nelson,  J.  It  is  not  important  to  state  the  facts  relied 
on  in  the  petition,  to  maintain  it  upon  the  merits,  as  the  only 
question  which  has  been  adjourned  to  this  Court  by  the  Dis- 
trict Court  for  decision  is,  whether  or  not  the  short  bar  of  two 
years'  limitation  to  suits,  prescribed  in  the  8th  section  of  the 
Bankruptcy  Act,  applies  to  the  case.  That  section  provides, 
that  the  Circuit  Court  sliall  have  concurrent  jurisdiction  with 
the  District  Court  of  all  suits  at  law  and  in  equity,  which 
may  and  shall  be  brought  by  an  assignee  of  the  bankrupt, 
against  any  person  or  persons  claiming  an  adverse  interest, 
or  by  such  person  against  such  assignee,  toucliing  any  prop- 
erty, or  rights  of  property,  of  said  bankrupt,  transferable  to, 
or  vested  in,  such  assignee ;  and  no  suit  at  law  or  in  equity 
shall,  in  any  case,  be  maintainable  by  or  against  such 
assignee,  or  by  or  against  any  person  claiming  an  advei*se  in- 
terest touching  tlie  property  and  rights  of  property  aforesaid, 
in  any  Court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  after  the  declaration  and  decree  of  bank- 
ruptcy, or  after  the  cause  of  suit  shall  first  have  accrued. 

It  is  obvious,  from  a  careful  perusal  of  this  section,  that 
the  limitation  applies  only  to  suits  growing  out  of  disputes  in 
respect  to  property  and  rights  of  property  of  the  bankrupt 
which  come  to  the  hands  of  the  assignee,  and  to  which  ad- 
verse claims  existed  while  in  the  hands  of  the  bankrupt,  and 
before  the  assignment.  These  disputes  or  claims  affect  the 
assets  of  the  bankrupt,  and  an  adjustment  of  them  either  by 
compromise  or  suit  is  indispensable  to  a  settlement  and  distri- 
bution of  the  estate  among  the  creditors.  A  short  bar,  by 
limitation,  to  suits  brought  either  by  the  assignee  or  the  ad- 
verse claimant,  famishes  a  fit  and  appropriate  remedy  against 
delay,  where  compromise  is  impracticable.  The  last  clause  of 
the  section  seems  conclusive  in  favor  of  this  construction. 
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The  time  from  which  the  two  years'  limitation  begins  to  rnn, 
is  tlie  date  of  the  ^declaration  and  decree  of  bankruptcy,  or, 
if  the  canse  of  action  had  not  then  accinied,  two  years  after 
it  had.  The  first  clause  of  the  limitation  could  apply  only  to 
adverse  claims  existing  before  the  assignment,  and  the  second 
applies  to  the  same,  but  provides  for  the  case  where  the  right 
to  institute  the  suit  did  not  accrue  till  after  the  date  of 
the  decree.  The  limitation  has  no  reference  to  suits  growing 
out  of  the  dealings  of  tlie  assignee  with  the  estate  after  it 
comes  into  his  hands.  These  are  matters  for  which  he  may 
be  made  personally  responsible,  and  no  reason  existed  for 
changing  the  general  period  of  limitation  any  more  than  in 
the  case  of  any  other  trustee  dealing  with  trust  property. 
There  certainly  could  be  no  reason  for  applying  the  shoi*t 
term^in  favor  of  persons  dealing  with  the  assignee  in  respect 
to  the  estate  of  the  bankrupt  after  it  comes  into  his  hands, 
and  the  statute  makes  the  limitation  mutual. 

I  am  of  opinion  that  the  limitation  in  the  8th  section  of 
the  statute  does  not  apply  to  the  case  presented,  and  shall  di- 
rect it  to  be  so  certified  to  the  District  Court. 


Frederick   W.   Coleman 

The   Hudson   Efver  Bridge   Company,  at   Albany.     In 

Equity. 

EOBERT   D.    SiLLIMAN  VS»   ThE   SaME. 

Where  a  certificate  of  a  division  of  opinion  on  the  question  of  the  jurisdiction  of 
this  Court  to  entertain  a  bill  in  equity,  sent  from  this  Court  to  the  Supreme 
Court,  is  dismissed  by  that  Court  because  of  an  equal  division  of  opinion  in 
that  Court,  and  the  mandate  to  this  Court  directs  it  to  proceed  in  the  cause  in 
conformity  to  law  and  the  rules  and  proceedings  in  such  cases  provided,  it 
becomes  the  duty  of  this  Court  to  enter  a  decree  dismissing  the  bill. 
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From  such  decree,  an  appeal  may  be  taken  and  the  case  be  reviewed  in  the 

Supreme  Court,  the  same  as  if  the  decree  were  pronounced  by  the  judgment 

of  this  Court 
A  provisional  injunction  granted  on  the  filing  of  the  bill  falls  with  the  dismissal 

of  the  biU. 
The  provisions  of  the  Acts  of  September  24th,  1789,  (1  U,  &  Siat  otLarge^  86, 

g  23,)  and  March  3d,  1803,  (2  id .,  244,  §  2,)  do  not  operate  to  continue  such 

ixy'unction. 

( Before  Kelson  and  Hall,  JJ.,  Northern  District  of  New  York,  July  17th,  1862.) 

These  cases  came  before  the  Court  on  a  motion  by  the  de- 
fendants to  file  the  mandate  from  the  Supreme  Court,  on  its 
decision  reported  in  1  Blacky  582,  and  to  enter  decrees  dis- 
missing the  bills  of  complaint.  The  counsel  for  the  plaintiffs 
asked  the  Court  to  so  modify  the  decree  of  dismissal  as  to  re- 
tain the  provisional  injunction  heretofore  granted  (4  BlcUchf. 
C,  O.  R,y  74,)  and  prevent  the  erection  of  the  bridge  until 
after  the  decision  of  the  Supreme  Court  on  an  appeal  from 
the  decree  of  dismissal. 

Nelson,  J.  On  the  hearing  of  this  case  on  its  merits,  in 
this  Court,  before  the  two  judges,  a  division  of  opinion  upon 
the  question  of  jurisdiction  occurred,  (4  Blatohf.  G.  C.  i?., 
395,)  which  made  it  necessary,  under  the  Act  of  Congress,  to 
certify  such  division  to  the  Supreme  Court.  That  Court,  after 
argument,  were  also  equally  divided  in  opinion,  and,  as  a  con- 
sequence, the  certificate  of  division  was. dismissed,  and  the 
cause  was  remitted  to  the  Com*t  below,  with  directions  to 
proceed  therein  in  conformity  to  law  and  the  rules  and  pro- 
ceedings in  such  cases  provided.  According  to  these  rules 
and  proceedings,  and  in  conformity  with  law,  as  was  intimated 
by  the  appellate  Court  on  the  dismissal  of  the  certificate  of 
division,  it  becomes  the  duty  of  this  Court  to  enter  a  decree 
dismissing  the  bill,  the  same  principle  applying  to  the  case  in 
this  Court  as  in  the  appellate  Court,  in  case  of  a  divided 
opinion.  From  the  decree  thus  resulting,  an  appeal  may  be 
taken,  and  the  case  be  reviewed  in  the  Conrt  above,  the  same 
as  if  the  decree  were  pronounced  by  the  judgment  of  the 
Conrt. 
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It  is  contended,  however,  that,  conceding  this  view  to  be 
correct,  it  does  not  follow  that  the  injunction  heretofore 
granted  falls  with  the  dismissal  of  the  bill,  or,  if  it  doesjpri- 
fnajuoiey  that  it  is  still  in  the  power  of  this  Court  to  continue 
the  injunction  until  the  decision  on  the  appeal,  and  that  the 
case  is  a  proper  one  for  the  exercise  of  this  power.  The 
Court  cannot  agree  to  either  of  these  positions.  The  legal 
result  of  the  division  of  opinion  of  the  judges,  is  a  dismissal 
of  the  bill  without  any  qualification.  Indeed,  the  condition 
of  the  Court  I'enders  any  qualification  or  modification  of  the 
dismissal  impracticable.  The  case  is  out  of  Court,  so  far  as  it 
respects  any  proceedings  except  an  appeal  to  revise  the  decree. 
The  judges  ^re  .disabled,  from  the  contrariety  of  opinion,  to 
annex  any  condition,  and  it  certainly  requires  no  argument  to 
show  that,  in  the  case  of  an  unqualified  dismissal  of  a  bill,  all 
the  incidents  fall  with  it.  We  agree  that  the  Chancellor  may, 
in  his  discretion,  direct  a  modified  dismissal,  and  thereby 
annex  to  it  such  conditions  as  may  seem  to  him  just  and  equit- 
able. Having  the  possession  and  entire  control  of  the  cause, 
this  qualified  exercise  of  power  is  practicable.  But  such  a 
case  is  very  diflerent  from  this  one,  where  the  dismissal  is  the 
result  of  law,  and  absolute,  and  where,  from  the  condition  of 
the  Court,  no  modification  can  be  annexed. 

It  was  insisted,  that,  an  appeal,  when  taken  within  the 
time  and  in  the  mode  prescribed  by  the  Acts  of  Congress  of 
September  24th,  1Y89,  (1  17.  S.  Stat,  at  Large,  85,  §  23,)  and 
March  3d,  1803,  (2  Id.,  244,  §  2,)  will  operate,  under  and  by 
virtue  of  those  Acts,  to  continue,  the  injunction.  But  it  is 
quite  clear  that  these  provisions  deal  only  with  the  writ  of 
execution  founded  upon  the  decree  rendered,  and  which  is 
awarded  by  it,  and  have  no  application  to  the  provisional  writ 
of  injunction  or  other  incidental  proceedings  in  the  progress 
of  the  cause. 

It  may  not  be  improper  to  ,add,  in  conclusion,  that  this 
question  was  the  subject  of  obsei^vation  in  the  course  of  the 
discussion  of  the  main  questions  of  the  case,  in  the  Court 
above,  and  that  no  doubt  was  entertained  in  regard  to  it  by 
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any  of  the  judges.  Although  the  question  had  not  been  dis- 
cussed by  counsel,  it  became  incidentally  involved,  on  account 
of  the  division  of  opinion  in  the  appellate  Court.  After  a  full 
argument  before  us  in  this  Court,  we  find  no  ground  for 
changing  the  opinion. 


KiOHABD  S.  Williams,  Pbksident  of  the  Maeket  Baitk, 

va, 
Thb  Mechanics'  Bank  of  Kew  Haven. 

Where  a  banking  corporation  issued  a  certificate  to  C,  certifying  that  he  had 
standing  to  his  credit  on  the  books  of  the  bank,  ten  shares  of  the  capital  stock 
thereof,  "■  which  are  transferable  at  the  bank,  in  person  or  by  attorney :"  2Ze2i, 
that  the  words,  "  transferable  at  the  bank,"  meant  "transferable  only  at  the 
bank,"  and  also  implied  that  an  act  of  transfer  was  to  bedone  at  the  bank, 
under  the  cognizance  of  the  officers  of  the  bank. 

Beldj  also,  that  the  transfer  of  the  certificate  by  0.  did  not  operate  as  a  transfer 
of  the  stock,  except  as  against  C,  although  the  charter  of  the  bank  provided 
that  the  stock  should  be  transferable  according  to  such  rules  as  might  be  estab- 
lished by  the  directors,  and  they  had  established  no  such  rules. 

The  stock  haying  been  attached  in  the  hands  of  the  bank  as  the  stock  of  0.  and 
sold  on  execution,  and  transferred  by  the  bank  to  the  purchaser  on  such  sales : 
Held,  that  the  bank  was  not  liable  for  the  value  of  the  stock  to  a  party  to 
whom  C.  had,  prior  to  the  attachment,  transferred  the  certificate  issued  to 
him,  the  bank  not  having  been,  prior  to  the  attachment,  appUed  to  by  such 
party  to  transfer  the  stock  to  him,  or  notified  of  his  claim. 

(Before  Nblson  and  Shiphan,  JJ.,  Southern  District  of  New  York,  'September 
23d,  1862.) 

This  was  an  action  brought  to  recover  the  value  of  ten 
shares  of  the  capital  stock  of  the  defendants,  a  banking  cor- 
poration. On  the  trial,  a  verdict  was  rendered  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court,  and  the  plaintiff  now 
moved  for  judgment  on  the  verdict.  The  facts  were  as  fol- 
lows :  On  the  18th  of  May,  1855,  George  W.  Corlies,  a  resi- 
dent of  the  city  of  New  York,  was  the  owner  of  ten  shares  of 
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the  stock  of  the  defendants^  and  received  a  certificate  therefor 
from  them,  in  the  following  words  :  "  Mechanics'  Bank,  No. 
547,  Shares  10.  This  is  to  certify,  that  George  W.  Oorlies,  of 
New  York,  has,  at  this  date,  standing  to  his  credit,  on  the 
books  of  this  bank,  ten  shares  of  the  capital  stock  thereof, 
which  are  transferable  at  the  bank,  in  person  or  by  attorney. 
John  W.  Fitch,  Cashier.  New  Haven,  May  18, 1865."  This 
certificate  continued  in  Corlies'  possession  until  on  or  about 
the  13th  of  March,  1856,  when  he  effected  a  loan  of  money 
from  the  Market  Bank,  in  the  city  of  New  York,  and  deliv- 
ered the  certificate  in  question  to  the  president  thereof,  as  col- 
lateral security  for  the  loan,  with  the  following  power  of  attor- 
ney attached :  "  Know  all  men  by  these  presents,  that  I, 
George  W.  Corlies,  for  value  received,  have  bargained,  sold, 
assigned  and  transferred,  and  by  these  presents  do  bargain, 
sell,  assign  and  transfer,  unto  Richard  S.  Williams,  President 
of  the  Market  Bank  of  the  city  of  New  York,  ten  shares 
Mechanics'  Bank  New  Haven  stock,  standing  in  my  name  on 
the  books  of  the  said  bank,  and  do  hereby  constitute  and  ap- 
point Chester  W.  Arthur  my  true  and  lawful  attorney, 
irrevocable,  for  me,  and  in  my  name  and  behalf,  but  to  (blank) 
use,  to  sell,  assign,  transfer  and  set  over  all  or  any  part  of  said 
stock,  and,  for  that  purpose,  to  make  and  execute  all  necessary 
acts  of  assignment  and  transfer,  and  one  or  more  persons  to 
substitute  with  like  full  power,  hereby  ratifying  and  confirm- 
ing all  that  my  said  attorney,  or  my  [his]  substitute  or  substi- 
tutes shall  lawfully  do  by  virtue  hereof.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal,  the  13th  of  March, 
1856.  George  W.  Corlies.  Signed,  sealed,  &c.,  R.  H.  Hay- 
dock."  Corlies  gave  his  note  for  the  loan,  which  was  for 
$8,000,  payable  in  thirty  days.  This  note  was  not  paid  at 
maturity,  but  was  renewed  from  time  to  time,  until  August, 
1859,  when  the  last  renewal  fell  due,  and  was  protested  for 
non-payment.  At  the  time  the  loan  was  obtained,  the  Market 
Bank  received  from  Corlies  other  collaterals,  but  no  question 
arose  out  of  that  circumstance.  On  the  8th  of  September, 
1859,  the  plaintiff  presented  the  certificate  in  question  to  the 
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defendants,  and  demanded  a  transfer  of  the  ten  shares  of  stock 
therein  named,  and  the  issue  of  a  certificate  for  the  same  to 
him,  and,  on  being  refused,  demanded  from  the  defendants  the 
valne  of  the  stock,  which  was  also  refased.  The  grounds  upon 
which  the  defendants  refused  to  comply  with  the  demands  of 
the  plaintiff,  to  transfer  the  stock  in  question  to  him,  or  pay 
the  valne  thereof,  rested  npon  the  following  facts:  In  Sep- 
tember, 1857,  two  years  before  the  demand  for  a  transfer  was 
made  by  the  plaintiff,  Ebenezer  D.  Brockway,  a  resident  of 
Connecticut,  and  a  creditor  of  George  W.  Corlies,  attached 
the  stock,  in  a  suit  brought  in  Connecticut,  and,  in  January, 
1858,  jndginent  was  rendered  in  his  favor  against  Corlies.  On 
an  execution  duly  issued  upon  this  judgment,  and  levied  upon 
the  stock,  it  was  sold  by  the  sheriff,  Brockway  becoming  the 
purchaser.  The  sale  on  the  execution  was  in  February,  1858. 
The  sheriff  gave  Brockway  a  certificate  of  sale,  as  required  by 
the  laws  of  Connecticut.  He  presented  that  certificate  to  the 
defendants  and  demanded  a  transfer,  which  was  made,  and  a 
certificate  was  issued  to  him.  The  defendants  had  no  notice  that 
the  plaintifi'  had  any  claim  to  the  stock,  either  as  collateral 
security  or  otherwise,  until  long  after  the  sale  on  execution 
and  the  transfer  to  Brockway,  and  not  until  the  time,  or 
about  the  time,  when  the  demands  before  referred  to  were 
made  by  the  plaintiff. 

William  FMerton^  for  the  plaintiff. 

Oeorge  C.  Ooddard^  for  the  defendants. 

Shipman,  J.  No  question  arises,  in  this  case,  touching  the 
validity  of  the  proceedings  on  the  attachment,  and  sale  on 
execution,  of  this  stock.  They  were  all  regular,  and  in  con- 
formity to  the  laws  of  the  State  of  Connecticut,  and  the  trans- 
fer of  the  shares  to  Brockway,  on  his  presentation  of  the  certi- 
ficate, was  required  by  law,  in  the  absence  of  any  other  con- 
sideration. It  is,  however,  insisted  by  the  plaintiff,  that,  inas- 
much as  the  charter  of  the  defendants  provides  that  the  stock 
*^  shall  be  transferable  according  to  such  rules  as  may  be  estab- 
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libhed  by  tlie  directors,"  and  it  does  not  appear  that  the  direc- 
tors have  established  any  such  rules,  except  what  may  be  im- 
plied from  the  certificate,  therefore  the  transfer  of  the  certifi- 
cate operates  as  a  transfer  of  the  stock.  The  application  of 
the  argument  is,  that  when  Corlies  delivered  this  certificate, 
with  the  power  of  attorney  attached,  to  the  plaintiff,  the  latter 
became  vested  with  the  legal  title  to  the  stock,  and  that  the 
defendants  are  bound  by  such  transfer,  whether  they  had  any 
notice  or  not.  We  think  this  view  of  the  matter  entirely  over- 
looks the  true  construction  of  the  certificate  and  the  import- 
ance to  be  given  to  the  words  "  transferable  at  the  bank." 
The  counsel  for  the  plaintiff,  in  his  criticism  of  the  language 
of  the  instrument,  suggests,  that  if  the  expression  had  been 
"  transferable  only  on  the  books  of  the  bank,"  the  legal  pur- 
port and  significance  of  the  paper  would  have  been  very  differ- 
ent. But,  while  we  concede  that  the  form  of  expression  sug- 
gested would  be  more  full  and  exact,  its  legal  import  would, 
in  our  judgment,  have  been  substantially  the  same.  By  the 
words  ''  transferable  at  the  bank,"  the  defendants  have  indi- 
cated the  place  where  the  transfer  must  be  made,  as  they  had 
the  right  and  power  to  do.  To  have  inserted  the  word  "  only," 
would  have  added  no  force  to  the  meaning.  When  a  note  or 
sum  of  money  is  made  payable  in  terms  at  a  specified  place, 
or  bank,  it  is  payable  there  and  nowhere  else,  and  no  words 
of  exclusion  are  necessary  to  limit  the  construction  of  the  in- 
strument to  the  place  named ;  and,  in  the  eye  of  the  law,  this 
certificate  reads  the  same  as  if  the  expression  was,  "  transfer- 
able only  at  the  bank." 

As  to  the  omission  in  the  certificate  to  state  that  the  trans- 
fer was  to  be  made  on  the  "  books  "  of  the  bank,  we  do  not  re- 
gard this  as  material.  The  words  "  transferable  at  the  bank  " 
do  not  refer  merely  to  the  place — within  the  walls  of  the  bank 
building — but  to  an  act  to  be  there  done,  and  to  assume  a 
formal  and  authentic  shape,  under  the  oflicial  cognizance  of 
the  ofiicers  of  the  institution.  All  meaning  in  these  words 
dissolves  and  evaporates  under  any  other  construction. 

It  follows,  from  these  views,  that  we  must  hold  that  the 
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plaintiflf,  in  order  to  have  obtained  a  valid  title  to  this  stock, 
(except  as  between  him  and  Corlies,)  should  have  applied  to 
the  defendants  to  have  it  transferred,  or,  at  least,  have  given 
them  notice  of  a  claim  upon  it,  before  it  was  attached  and 
sold  on  execution  ;  and  that,  having  failed  to  do  so,  he  has 
no  claim  against  them. 


Ex  PARTE  Anson  Field. 

The  two  orders  issued  by  the  War  Department  of  the  United  States,.  August 
8th,  1 862,  one  being  an  order  "  to  prevent  the  evasion  of  military-  duty,  and 
for  the  Mippression  of  disloyal  practices,"  and  the  other  being  an  order  ''au- 
thorizing  the  arrest  of  persons  discouraging  enlistments,"  were  issued  in  vio- 
lation of  section  9  of  Article  I  of  the  Constitution,  and  of  Articles  4  and  5  of 
the  Amendments  to  the  Constitution. 

Those  orders  cannot  be  regarded  as  having  emanated  from  the  President  of  the 
United  States,  although  the  one  first  above  named  purports  on  its  face  to  be 
issued  "by  direction  of  the  President  of  the  United  States,"  nor  can  they  be 
regarded  as  suspending  the  writ  of  habeas  corpus^  in  the  cases  embraced  in 
them. 

An  order  from  a  subordinate  in  the  War  Department  to  a  Marshal  of  the  United 
States,  who  holds  in  custody  a  person  arrested  by  him  under  said  orders,  not 
to  produce  sudi  person  before  a  Court  of  the  United  States,  under  a  writ  of 
Juibeas  corpvts  issued  by  it  to  such  Marshal,  requiring  him  to  produce  before  it 
the  body  of  such  person,  is  no  justification  to  such  Marshal  for  disobeying 
such  writ. 

The  President  of  the  United  States  had  authority  to  issue  his  Proclamation  of 
September  24th,  1862,  (13  XT.  8,  Stat,  at  Large,  TSO,)  proclaiming  martial  law 
and  the  suspension  of  the  writ  of  habeas  corpus  in  the  case  of  military  ar- 
rests. 

Such  writ  having  been  issued  and  so  disobeyed  by  such  Marshal  before  the  issu- 
ing of  such  Proclamation,  the  fact  that  such  Proclamation  had  been  issued  was 
taken  into  consideration  by  the  Court,  in  punishing  the  Marshal  for  his  con- 
tempt, and  a  fine  of  $100  was  imposed  upon  him,  and  he  was  not  permitted  to 
act  as  an  officer  of  the  Court  until  he  had  paid  the  fine. 

A  jailor  who  acted  as  the  mere  servant  of  the  Marshal,  in  disobeying  the  writ, 
was  discharged  without  punishment 

(Before  Smallbt,  J.,  Vermont,  October  Tth,  1862.) 

This  was  a  hearing  on  a  writ  of  hdhea%  corpus^  issued  on 
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the  petition  of  Anson  Field,  directed  to  C.  C.  P.  Baldwin, 
Marshal  of  thci  United  States  for  the  District  of  Vermont, 
and  Noble  B.  Flanagan,  Jailor  of  Chittenden  County,  Ver- 
mont, commanding  them  to  produce  the  body  of  said  Field. 
The  petition  for  the  writ  set  forth,  that  the  petitioner  resided 
in  Jericho,  in  Chittenden  County ;  that  he  was  illegally  im- 
prisoned in  the  common  jail  of  the  county,  by  the  Marshal ; 
that  the  jailor  of  said  county  held  him  by  the  order  of  the 
Marshal ;  that  the  Marshal  held  him  by  some  pretended  order 
of  the  President  of  the  United  States  ;  and  that  he  was  not 
held  by  force  of  any  process  of  any  Court  of  the  State,  or  of 
the  United  States.  On  the  return  day  of  the  writ,  the  jailor 
produced  the  body  of  the  petitioner  and  made  a  verbal  return 
to  the  writ,  to  the  effect,  that  tlie  petitioner  and  Wo  other 
persons  were  brought  to  the  jail  by  the  said  Marshal,  who  di- 
rected the  jailor  to  commit  and  hold  them  until  further  orders ; 
and  that  the  Marshal  presented  no  process  or  warrant,  but  said 
that  he  had  arrested  them  under  some  general  order  from  the 
War  Department.  It  not  appearing  that  the  said  Marshal 
had  received  notice  of  the  issuing  of  the  writ,  the  Court  ad- 
journed the  hearing,  and  directed  that  in  the  meantime  the 
jailor  should  hold  the  petitioner  in  custody.  On  the  adjourned 
day,  the  Marshal  and  the  jailor  appeared,  with  their  counsel, 
but  without  the  petitioner,  and  made  the  following  return  to 
the  writ :  "  United  States  of  America,  District  of  Vermont, 
September  Ist,  1862,  Now,  in  pursuance  of  the  mandate  of 
the  within  writ,  the  said  C.  C.  P.  Baldwin,  Marshal  of  the  said 
District,  and  the  said  Noble  B.  Flanagan,  say,  that  the  said 
Field  having  been  brought  into  Court  on  the  28th  day  of 
August,  1862,  and  the  matter  continued  until  this  day,  and  the 
body  of  said  Field  having  been  ordered  to  remain  in  custody, 
they  now  say  that  the  said  Anson  Field  is  in  their  custody, 
and  they  say  he  was  arrested  and  is  held  and  detained,  by  vir- 
tue of  orders  issued  by  the  authority  of  the  President  of  the 
United  States,  signed  by  Edwin  M.  Stanton,  Secretary  of 
War,  copies  of  which  are  annexed  hereto ;  and  they  further 
state,  that  said  Field  is  held  in  custody,  to  be  dealt  with  under 
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said  orders,  report  having  been  made  to  ^ajor  L.  C.  Turner, 
Judge  Advocate,  as  in  said  orders  directed ;  and  said  Flanagan 
acts  solelj  under  the  directions  of  said  Baldwin,  being  jailor 
in  the  County  of  Chittenden ;  and  said  Baldwin  says  that  he 
has  informed  the  War  Department  of  the  United  States  of  the 
issuing  of  the  writ,  and  he  is  instructed  by  said  Department 
to  pay  no  r^ard  to  it,  and  not  bring  the  body  of  said  Field 
into  Court ;  and  the  said  Baldwin  says  that,  as  Marshal  of  said 
District,  having  made  said  arrest,  and  now  holding  said  Field 
in  custody,  by  order  of  said  Department,  he  deems  it  his  duty, 
in  obedience  to  such  instructions,  not  to  bring  said  Field  into 
Court,  intending  thereby  no  disrespect  to  this  Court.  C.  C.  P. 
Baldwin,  Marshal.  N.  B.  Flanagan,  Jailor.  Sworn  to  before 
me,  September  1st,  1862,  D.  A.  Smalley,  Judge."  The  fol- 
lowing were  the  orders  referred  to  in  the  return :  "  Official 
War  Bulletins.  Persons  liable  to  draft  not  allowed  to  leave 
their  county.  Washington,  Friday,  August  8th,  1862.  The 
following  order  has  just  been  issued  by  the  War  Department : 
War  Department,  Washington,  D.  C,  August  8th,  1862.  An 
order  to  prevent  the  evasion  of  military  duty,  and  for  the  sup- 
pression of  disloyal  practices.  First :  By  direction  of  the 
President  of  the  United  States,  it  is  hereby  ordered  that,  until 
further  ordei's,  no  citizen  liable  to  be  drafted  into  the  militia 
shall  be  allowed  to  go  to  a  foreign  country ;  and  all  marshals, 
deputy  marshals,  and  military  officers  of  the  United  States, 
are  directed,  and  all  police  authorities,  especially  at  the  ports 
of  the  United  States  on  the  sea-board,  and  on  the  frontier,  are 
requested,  to  see  that  this  order  is  faithfully  carried  into  effect ; 
and  they  are  hereby  authorized  and  directed  to  arrest  and  de- 
tain any  person  or  persons  about  to  depart  from  the  United 
States  in  violation  of  this  order,  and  report  to  Major  L.  C. 
Turner,  Judge  Advocate,  at  Washington  City,  for  further  in- 
structions respecting  the  person  or  persons  so  arrested  and  de- 
tained. Second:  Any  person  liable  to  draft,  who  shall  absent 
himself  from  his  county  or  State  before  such  draft  is  made, 
will  be  arrested  by  any  provost  marshal,  or  other  United  States 
or  State  officer,  wherever  he  may  be  found  within  the  jurisdic- 
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tion  of  the  United  States,  and  conveyed  to  the  nearest  military 
post  or  depot,  and  placed  on  military  duty  for  the  term  of  the 
draft;  and  the  expenses  of  his  own  arrest  and  conveyance  to 
such  post  or  depot,  and  also  the  sum  of  five  dollars  as  a  reward 
to  the  officer  who  shall  make  such  arrest,  shall  be  deducted 
from  his  pay.  Third:  The  writ  of  habeas  oarpita  is  hereby 
suspended  in  respect  to  all  persons  so  arrested  and  detained, 
and  in  respect  to  all  persons  arrested  for  disloyal  practices. 
Edwin  M.  Stanton,  Secretary  of  War.  Persons  discouraging 
enlistments,  to  be  arrested.  The  following  order,  authorizing 
the  arrest  of  persons  discouraging  enlistments,  has  been  issued : 
Wax*  Department,  Friday,  August  8th,  1862.  Ordered — 
^¥r^ ;  That  all  United  States  marshals,  and  superintendents 
or  chiefs  of  police,  of  any  city,  town,  or  district,  be,  and 
they  are  hereby,  authorized  and  directed  to  arrest  and  imprison 
anj'  person  or  persons  who  may  be  engaged,  by  act,  speech,  or 
writing,  in  discouraging  volunteer  enlistments,  or  in  any  way 
giving  aid  and  comfort  to  the  enemy,  or  in  any  other  disloyal 
practice  against  the  United  States.  Second  :  That  an  imme- 
diate report  be  made  to  Major  L.C.  Turner,  Judge  Advocate, 
in  order  that  such  persons  may  be  tried  before  a  military  com- 
mission. Third:  The  expenses  of  such  arrest  and  imprison- 
ment will  be  certified  to  the  chief  clerk  of  the  War  Depart- 
ment, for  settlement  and  payment.  Edwin  M.  Stanton,  Sec- 
retary of  War."  As  the  return  recited  two  distinct  ordere,  the 
Court  directed  the  Marshal  to  specify  under  which  of  them  the 
arrest  was  made,  when  he  further  returned,  "  that  said  arrest 
and  detention  was  and  is  had  under  the  order  entitled, '  Persons 
discouraging  enlistments,  to  be  arrested,'  copied  in  the  first  re- 
turn." After  hearing  the  counsel  for  the  Marehal  and  the  pe- 
titioner, the  Court  decided  that  the  return  wasinsufilcient,  and 
ordered  that  the  petitioner  should  be  produced  before  the  Court 
within  three  hours,  (he  then  being  in  the  same  village,)  and 
that,  in  default  thereof,  the  Marshal  and  the  jailor  appear  be- 
fore the  Court  on  the  3d  day  of  October,  and  show  cause  why 
they  should  not  be  punished  for  contempt  of  Court.  On  that 
day,  the  Marshal  being  in  Court,  the  District  Attorney,  on  his 
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behalf,  requested  tliat  the  consideration  of  the  matter  be  post- 
poned until  the  7th  of  October,  which  request  was  granted. 
No  farther  hearing  was  asked  for. 

Smallet,  J.  As  both  of  the  orders  of  the  8th  of  August 
are  referred  to,  and  as  it  is  conceded  that  a  portion  of  the  first 
one  n}ust  be  borrowed  and  added  to  the  one  entitled  "  Persons 
discouraging  enlistments,  to  be  arrested,"  in  order  to  constitute 
any  pretence  of  excuse  for  disobeying  the  order  of  the  Court, 
made  on  the  1st  of  September,  I  shall  consider  them  both  in 
connection  with  the  (Constitution  of  the  United  States,  to  which 
both  must  be  subservient 

The  Constitution  of  the  United  States  provides,  {Article  1, 
section  9,)  that  "  the  privilege  of  the  writ  of  haieaeoorptt8d[itLll 
not  be  suspended,  unless  when,  in  cases  of  rebellion  or  inva- 
sion, the  public  safety  may  require  it."  Article  4th  of  the 
Amendments  to  the  Constitution  provides  as  follows :  "  The 
right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated ;  and  no  warrants  shall  issue,  but  upon  prob- 
able cause,  supported  by  oatli  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized."  In  article  5th  of  the  Amendments  it  is  pro- 
vided, that  no  person  shall  be  "  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law." 

The  order  first  referred  to  in  the  return  states,  that  it  is 
made  "  by  direction  of  the  President  of  the  United  States," 
and  assumes  to  direct  all  marahals  and  military  officers  of  the 
United  States,  and  authorize  all  police  authorities,  to  arrest, 
&c.  It  further  assumes  to  suspend  the  writ  of  habeas  corpus  in 
relation  to  all  persons  arrested  for  disloyal  practices.  Neither 
at  the  time  this  order  was  issued,  nor  at  the  time  the  proceed- 
ings were  had  upon  this  habeas  corpus^  had  Congress  or  the 
President  declared  that  the  public  safety  required  that  martial 
law  should  be  established,  or  that  the  writ  of  habeas  corpus 
should  be  suspended,  in  loyal  States.  It  .will  not  be  pretended 
that  Vermont  is  not  a  loyal  State.    She  has  been,  and  is,  among; 
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the  first  and  most  earnest  to  aid  and  sustain  the  Government 
in  putting  down  the  caaseless  and  atrocious  rebellion  which  is 
UQw  distracting  and  desolating  our  hitherto  happy  country. 
She  has  furnished  more  men  to  fight  the  battles  of  the  Union 
than  any  other  State  of  equal  population  ;  and  thousands  of 
the  best  and  bravest  of  her  sons  now  sleep  the  sleep  of  death, 
in  the  swamps  and  on  the  battle-fields  of  Virginia,  Maryland, 
and  Louisiana.  The  petitioner  is  a  citizen  not  subject  to  mili- 
tary law,  his  age,  being  over  sixty,  not  only  excusing,  but  ex- 
cluding him  from  military  service,  unless  by  that  order  every 
citizen  is  subjected  to  martial  law.  If  that  order  is  to  receive 
the  construction  the  Marshal  claims  for  it,  then  more  than 
thirty  thousand  men  in  the  States  of  New  England  and  in 
New  York,  many  of  them  of  very  limited  intelligence  and  of 
low  moral  character,  were  authorized  to  arrest  any  citizen 
within  those  States,  from  the  lowest  to  the  highest,  without 
complaint,  without  warrant,  and  without  even  informing  their 
prisoner  by  whom,  or  of  what,  he  was  accused.  This  order 
assumes  to  authorize  each  of  the  officers  or  agents  to  determine 
who  are  guilty  of  disloyal  practices— a  phrase  hitherto  un- 
known, and  as  yet  undefined,  in  this  country — and  each  to  give 
his  own  construction  to  the  term ;  and,  if  any  one  of  these 
inquisitors  pretends  to  think  that  a  citizen  has  done  or  said 
anything  which  he  chooses  to  consider  disloyal,  the  poor  un- 
fortunate, though  he  may  be  the  most  worthy,  loyal,  and  pat- 
riotic person  in  the  community,  may  be  thrown  into  prison, 
and  deprived  of  all  opportunity  of  being  heard  before  a  Court 
or  a  jary  to  establish  his  innocence,  or  of  being  confronted 
with  the  witnesses  against  him,  or  of  even  ascertaining  the 
offence  with  which  he  is  chai^d.  Those  who  claim  to  exer- 
cise this  extraordinary  power  may  be  governed  by  whim  or 
caprice,  personal  ill  feeling,  political  or  religious  prejudice,  the 
hope  of  pecuniary  gain,  or  any  other  of  the  many  unworthy 
motives  which  influence  human  action  ;  and  yet  all  classes  of 
citizens,  from  the  day  laborer  in  the  field,  to  the  senator  in  the 
legislative  halls  of  (he  country,  are  subject  to  this  despotic 
power.    None  are  exempt.    If  one  person  argues  that  General 
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McOlellan  is  the  most  suitable  person  to  command  the  army, 
and  another  insists  that  General  McClellan  ought  to  be  removed 
and  some  other  General  appointed,  both  persons  are  liable  to 
arrest,  according  to  the  peculiar  views  of  the  diflFerent  agents 
who  hear  or  are  informed  of  the  discussion,  because  each  will 
say  that  such  expression  of  opinion  tends  to  discourage  enlist- 
ments, and  is  a  disloyal  practice.  One  argues  that  the  Qnakers 
ought  to  be  subject  to  draft,  while  another  insists  that  they 
ought  not.  Yet  both  are  in  the  same  danger.  One  claims 
that  the  principles  and  policy  advocated  by  the  New  York 
Tribune  for  the  prosecution  of  the  war  should  be  adopted  and 
followed,  while  another  denies  it,  and  avei*s,  as  his  opinion, 
that  the  policy  indicated  by  the  New  York  Herald  should  be 
pursued.  Yet  both  are  liable  to  be  arrested  by  a  partisan  of 
the  other,  for  discouraging  enlistments.  These  illustrations 
mighl  be  extended  ad  infinitum. 

This  order  was  made,  and  the  action  under  it  was  had,  be- 
fore any  attempt  was  made  to  establish  martial  law.  Can  it 
be  contended,  that,  with  the  construction  claimed  for  it,  it  is 
not  in  direct  violation  of  section  9,  of  Article  1,  of  the  Con- 
stitution ;  and  of  Article  4  of  the  Amendments  thereto,  which 
declares,  that  ''  the  right  of  the  people  to  be  secure  in  their 
persons,  &c.,  shall  not  be  violated,"  and  that  "  no  warrants 
shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirm- 
ation, and  particularly  describing  the  place  to  be  searched 
and  the  persons  or  things  to  be  seized  ;"  and  of  Article  5  of  the 
Amendments,  which  declares,  that  no  person  shall  be  ^Meprived 
of  life,  liberty,  or  property,  without  due  process  of  law  ? "  If 
there  be  any  force  in  language,  it  appears  to  me  too  plain  for 
discussion,  that  either  the  Constitution  or  the  order  must  fall. 

Our  revolutionary  fathers  having,  after  eight  years  of 
desolating  war,  achieved  their  independence  of  the  British 
crown,  were  so  jealous  of  their  liberty,  and  so  determined  to 
protect  it  against  any  future  encroachments  of  power,  that 
they  were  not  satisfied  to  leave  it  with  the  safeguards  that 
appear  in  the  Constitution  which  was  submitted  on  the  I7th 
of  September,  1787;  but,  in  1789,  they  submitted  to  the 
several  States  ten  amendments  thereto,  which  were  duly  rati- 
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fied  before  1Y91,  in  order  to  give  more  certain  and  complete 
protection  to  the  liberty  and  rights  of  the  citizen.  How 
futile  were  all  their  eflForts,  if  the  doctrine  contended  for  in 
this  case  is  to  prevail.  That  liberty  which  they  held  so  dear, 
and  guarded  with  such  jealous  care,  has  much  less  protection 
than  it  had  under  the  British  crown.  If  the  arrest  and  de- 
tention in  this  case  be  sustained^  it  strikes  a  much  more  deadly 
and  fatal  blow  to  civil  liberty,  than  did  the  general  warrants 
which  the  British  cabinet  ordered  to  be  issued  against  the 
printers  and  publishers  of  the  North  Briton,  number  45,  in 
1763.  The  parties  aggrieved  in  that  case  sought  redress  before 
that. illustrious  and  fearless  judge  and  protector  of  civil  liberty. 
Chief  Justice  Pratt,  (Lord  Camden,)  who  held  such  warrants 
to  be  illegal,  who  liberated  the  notorious  Wilkes  from  the 
tower  of  London,  upon  a  writ  of  haheaa  oarpnSj  and  under 
whose  instruction,  British  juries  gave,  in  two  cases,  «£300 
damages  each,  whilst  in  the  other  two  the  counsel  for  the 
crown  consented  to  a  verdict  of  £200  each,  rather  than  liave 
them  go  to  a  jury.  {Iceman  v.  Allen,  2  Wilson,  160  /  Htickle 
V.  Money,  Id.,  205.)  In  this  last  case,  the  defendant  made  a 
motion  for  a  new  trial,  on  the  ground  that  the  damages  were 
excessive.  After  argument.  Chief  Justice  Pratt  said :  "  I 
shall  now  state  the  nature  of  this  case,  as  it  appeared  upon  the 
evidence  at  the  trial :  a  warrant  was  granted  by  Lord  Halifax, 
Secretary  of  State,  directed  to  four  messengers,  to  apprehend 
and  seize  the  printers  and  publishers  of  a  paper  called  the 
North  Briton,  number  45,  without  any  information  or  charge 
laid  before  the  Secretary  of  State,  previous  to  the  grant- 
ing thereof,  and  without  naming  any  person  whatsoever 
in  the  warrant.  Carrington,  the  first  of  the  messengera 
to  whom  the  warrant  was  directed,  from  some  private  intel- 
ligence he  had  got  that  Leech  was  the  printer  of  the  North 
Briton,  number  45,  directed  the  defendant  to  execute  the  war- 
rant upon  the  plaintiff,  (one  of  Leech's  journeymen,)  and  took 
him  into  custody  for  about  six  hours,  and  during  that  time 
treated  him  well.  The  personal  injury  done  to  him  was  very 
small,  so  that,  if  the  jury  had  been  confined  by  their  oath  to 
consider  the  mere  personal  injury  only,  perhaps  twenty  pounds 
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damages  would  have  been  thought  damages  safficient.  But 
that  Bmall  injury  done  to.  the  plaintiflF,  or  the  inconsiderable- 
nc88  of  his  station  and  rank  in  life,  did  not  appear  to  the  jury 
in  that  striking  light,  in  which  the  great  point  of  law,  touch- 
ing the  liberty  of  the  subject,  appeared  to  them  at  the  trial. 
They  saw  a  magistrate  over  all  the  King's  subjects,  exercising 
arbitrary  power,  violating  Magna  Cliarta,  and  attempting  to 
destroy  the  liberty  of  the  kingdom,  by  insisting  upon  the 
legality  of  this  general  warrant  before  them.  They  heard  the 
King's  counsel^  and  saw  the  solicitor  of  the  treasury,  endeavor- 
ing  to  support  and  maintain  the  legality  of  the  warrant,  in  a 
tyrannical  and  severe  manner.  These  are  the  ideas  which 
struck  the  jury  on  the  trial,  and  I  think  they  have  done  right 
in  giving  exemplary  damages.  To  enter  a  man's  house  by 
virtue  of  a  nameless  warrant,  in  order  to  procure  evidence,  is 
worse  than  the  Spanish  inquisition — a  law  under  which  no 
Englishman  would  wish  to  live  an  hour.  It  was  a  most  dar- 
ing public  attack  upon  the  liberty  of  the  subject."  A  new 
trial  was  refused.  That  ruling  was  afterwards  reviewed  by 
Lord  Mansfield,  in  Money  v.  Leach^  (3  Burr,^  1742,)  and 
afSrmed,  against  the  crown,  and  has  ever  since  been  the  settled 
law  of  England.  Those  warrants  were  not  so  arbitrary,  and 
utterly  repugnant  to  liberty  and  justice,  as  are  the  arrest  and 
detention  in  this  case.  There  the  parties  could  resort  to  the 
writ  of  haheas  corpus^  if  they  felt  aggrieved.  The  British 
Ministry  did  not  attempt  to  suspend  that  great  writ  of  free- 
dom. Is  the  British  Magna  Charta  any  more  sacred  than  the 
United  States  Constitution?  Are  the  rights  and  liberties  of 
the  British  subject  any  more  securely  protected  than  those  of 
the  American  citizens?  Even  the  French  arrests  under  the 
"  lettres  de  cachet,"  by  which  the  Bourbons  filled  the  prison 
of  the  Bastile,  and  thereby  contributed  so  largely  to  the  first 
French  revolution,  had  more  of  the  semblance  of  justice  than 
the  arrest  in  this  case,  for  those  letters  named  the  person  to 
be  arrested,  though  they  assigned  no  cause,  and  allowed  no 
bearing. 

If  the  language  of  this  order  of  the  "War  Department 
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could  be  considered  without  reference  to  the  Constitution  of 
the  United  States,  perhaps  we  might  suppose  that  it  was  issued 
under  the  express  direction  of  the  President,  and  intended  to 
suspend  the  writ  of  hdbeaa  corpus  in  the  cases  to  which  it 
refers.  But,  when  it  is  considered  in  connection  with  the 
Constitution,  I  can  give  it  no  such  construction.  I  cordially 
adopt  the  language  used  by  Judge  Hall,  of  the  Northern  Dis- 
trict of  New  York,  in  the  case  of  JSos  parte  Benedict^  (4  West- 
ern Lorn  Monthly^  ^^9)  where  a  person  was  arrested  under 
the  same  order  and  brought  before  him  on  a  writ  of  Tuxbeas 
corpv.9  and  discharged.  After  considering  the  order,  in  con- 
nection with  the  Constitution,  Judge  Hall  says :  ^^  My  per- 
sonal confidence  in  the  integrity,  patriotism,  and  good  sense  of 
the  President,  as  well  as  the  respect  due  to  the  high  office  he 
holds,  compels  me  to  require  the  most  conclusive  evidence 
upon  the  point,  before  adopting  the  conclusion  that  he  has 
ever  deliberately  sanctioned  so  palpable  a  violation  of  the  con- 
stitutional rights  of  the  citizens  of  the  loyal  States,  as  the  order 
of  the  War  Department,  thus  construed,  would  justify  and 
require." 

The  second  order,  entitled,  "  Persons  discouraging  enlist- 
ments, to  be  aiTested,"  does  not  profess  to  be  issaecl  by  the 
order  or  authority  of  the  President,  or  to  suspend  the  writ  of 
habeas  corpus^  and  it  is  only  by  borrowing  two  of  the  pro- 
visions of  the  first  order,  and  appending  them  to  the  second, 
that  the  detention  in  this  case,  and  the  disobedience  to  the 
writ,  can  bo  pretended  to  be  justified ;  for,  even  if  the  Presi- 
dent possessed  the  delicate  and  dangerous  power  of  suspending 
the  writ  of  habecLS  corptcSj  it  will  hardly  be  claimed  that  he 
could  delegate  it  to  all  or  any  of  his  subordinates,  to  be  exer- 
cised when,  in  their  discretion,  the  ^^  public  safety  "  might 
require  it,  any  more  than  he  could  delegate  the  veto  power. 
An  order  so  entirely  unprecedented,and  so  clearly  in  derogation 
of  the  common  rights  of  the  citizen,  it  is  the  duty  of  Courts 
to  construe  most  strictly.  I  cannot  think,  therefore,  that  it 
was  intended,  by  itself,  or  in  connection  with  the  other,  to 
have  the  operation  which  it  is  contended  should  be  given 
to  it  or  them. 
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Events  which  have  transpired  subsequently  to  the  1st  of 
September,  indicate  very  decidedly  that  the  President  did  not 
intend  that  the  orders  should  have  any  such  construction. 
On  the  6th  of  September,  both  of  the  orders  of  the  War  De- 
partment, of  the  8th  of  August,  were  rescinded ;  and,  on  the 
24th  of  September,  the  President  issued  his  proclamation, 
over  his  own  signature,  countersigned  by  the  Secretary  of 
State,  establishing,  for  reasons  therein  assigned,  martial  law 
over  all  the  loyal  States,  and,  as  a  consequence  thereof,  sus- 
pending the  writ  of  habeas  corpus.  What  effect  should  be 
given  to  that  proclamation,  I  will  consider  hereafter.  But  the 
fact  that  the  orders  of  the  8th  of  August,  which,  upon  the 
construction  claimed  to  be  given  to  them,  were  broad  enough 
to  embrace  every  species  of  disloyalty,  in  word  or  act,  were 
revoked  in  less  than  thirty  days  after  they  were  issued,  and 
that,  eighteen  days  thereafter,  the  President  issued  his  own 
proclamation  in  relation  to  military  arrests  and  the  writ  of 
habeas  oorpvs^  is  strong  evidence,  that  he  did  not  regard  the 
aforesaid  orders  from  the  War  Department  as  emanating  from 
him. 

But  there  is  another  statement  in  the  Marshal's  return  to 
the  writ,  that  is  relied  upon  as  a  justification  for  disobeying  it, 
which  is  this :  ^'  and  said  Baldwin  says  that  he  has  informed 
the  War  Department  of  the  United  States  of  the  issuing  of 
the  writ,  and  he  is  instructed  by  said  Department  to  pay  no 
regard  to  it,  and  not  bring  the  body  of  said  Field  into  Court." 
The  instructions  here  referred  to  were  produced  and  read  to 
me.  They  were  in  a  telegram,  which  reads  thus :  "  Washing- 
ton, August  30th,  1862.  To  C.  0.  P.  Baldwin,  IT.  S.  Marshal : 
Pay  no  attention  to  the  habeas  corpus  for  the  liberation  of 
Lyman,  Barney  and  Field,  and,  if  any  attempt  be  made  to 
liberate  them  from  custody,  resist  it  to  the  utmost,  and  report 
the  names  of  all  who  may  attempt  it.  By  order  of  the 
Secretary  of  War.  L.  C.  Turner,  Judge  Advocate."  It  is 
proper  to  take  some  notice  of  the  tenor  of  this  despatch. 
Though  coming  from  a  major  in  the  War  Department,  it  is 
not  addressed  to  a  military  officer,  but  to  a  civil  officer,  and 
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one  peculiarly  the  officer  of  the  Court,  created  for  that  pur- 
pose, to  execute  its  bidding,  and  whose  official  oath  binds  him 
to  do  so.  It  peremptorily  orders  him  to  disobey  the  legal  pro- 
cess of  the  Court,  and,  if  others  attempt  jto  enforce  it,  to  resist 
them  to  the  utmost.  It  contains  an  implied  threat  against  the 
membera  of  the  bar,  and  other  officers  of  the  Court,  and  even 
against  the  Court  itself,  if  either  shall  do  anything  judicially 
or  professionally  to  liberate  a  prisoner,  confined  in  jail  upon 
what  we  have  already  seen  was  a  despotic  and  illegal  order  of 
the  War  Department.  A  more  flagrant  disregard  of  the  Con- 
stitution of  the  United  States  can  hardly  be  conceived.  That 
great  organic  law  and  charter  of  American  liberty  distributes 
the  powers  of  the  Government  into  three  parts,  Executive, 
Legislative  and  Judicial,  each,  in  their  respective  spheres,  inde- 
pendent of  the  others.  The  framers  of  that  once  sacred  instru- 
ment took  especial  care,  so  far  as  human  wisdom  could  provide, 
that  the  judiciary  should  be  placed  entirely  beyond  the  control 
or  influence  of  either  or  both  of  the  other  branches  of  the 
Government,  believing  that,  in  its  being  so  constituted,  was 
one  of  the  great  safeguards  of  civil  liberty.  I  deeply  regret 
that  such  an  order  should  go  abroad,  purporting  to  come  from 
the  War  Department,  not  on  my  own  account,  but  because 
such  illegal  assumptions  of  power  go  far  to  bring  our  institu- 
tions and  government  into  disrepute,  both  at  home  and  abroad. 
I  need  not  say  to  the  people  of  Vermont,  my  native  State, 
where  my  temper  a,nd  conduct  through  life  are  well  known, 
that  threats  will  not  influence  me,  nor  that  I  shall  do  what  I 
deem  my  duty,  unawed.  "  If"  (in  the  language  of  a  great 
magistrate)  "  they  had  any  effect,  it  would  be  contrary  to  their 
intent.  Leaning  against  their  impression,  might  give  a  bias 
the  other  way.  But  I  hope  and  believe  that  I  have  fortitude 
enough  to  resist  that  weakness."  At  a  very  early  stage  of  the 
rebellion,  it  became  my  judicial  duty  to  express  my  views  and 
opinions  in  relation  to  it,  and  the  obligations  of  all  loyal  citi- 
zens ;  and  thus  they  became  widely  known.  I  have  had  no 
change  of  opinion  since,  upon  those  questions,  nor  has  any 
act  or  word  of  mine  indicated  any.    In  issuing  this  writ  of 
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Jiobeas  corpvSj  and  in  passing  on  questions  raised  upon  it,  I. 
have  simplj'  performed  an  imperative  judicial  duty.  If  I  had 
shrunk  from  it,  or  in  any  way  avoided  it,  I  should  have 
proved  recreant  to  the  great  trusts  reposed  in  me.  A  judge 
who  will  not  faithfully  and  fearlessly  perform  every  duty 
imposed  upon  him  by  the  Constitution  and  tlielaws,  as  much 
merits  disgrace  and  punishment,  as  does  the  soldier  who  deserts 
his  colors  on  the  battle-field. 

There  are  other  facts  connected  with  the  arrest  and  deten- 
tion in  this  case,  which  deserve  notice.  At  the  last  term  of 
this  Court,  it  was  determined  that,  when  two  or  more  persons 
were  acting  together  in  any  way  to  discourage  enlistments,  it 
constituted  an  ofTence  under  the  Act  of  July  31st,  1861,  (12 
U.  S.  Stat  at  Large^  284,)  and,  under  a  charge  of  the  grand 
jury,  delivered  by  Mr.  Justice  Nelson,  an  indictment  was  found 
against  three  persons,  who  are  now  held  for  trial  thereon. 
This  was  well  known  to  the  Marshal.  He  had  no  order  from 
the  War  Department  to  arrest  any  particular  person,  but  only 
authority  to  arrest  such  as  he  chose.  If  he  had  reason  to  sus- 
pect that  this  petitioner,  and  the  two  otliers  who  were  arrested 
with  him,  had  been  discouraging  enlistments,  he  could  have 
gone  to  a  United  States  Commissioner,  and  procured  a  warrant 
and  had  them  brought  up,  and,  if  there  was  sufficient  evidence, 
held  for  trial  before  this  Court ;  and  it  was  his  duty  to  do  so. 
But,  instead  of  performing  his  duty  under  the  law,  as  an  officer 
of  this  Court,  he  volunteered,  as  a  military  agent,  to  make  the 
arrest  upon  his  own  motion,-  and  throw  the  accused  into  jail 
in  violation  of  law.  When  he  was  before  me  on  the  1st 
of  September,  he  was  reminded  that,  if  the  petitioner  was 
guilty  of  the  offence  charged  against  him,  he  could  and  would 
be  punished  under  the  law ;  but  he  still  chose  to  disobey  the 
positive  order  of  the  Court  to  bring  the  prisoner  before  it. 
This  was  a  high-handed,  arbitrary  exercise  of  power,  without 
right,  and  in  defiant  violation  of  all  constitutional  authority 
and  law,  and  of  all  civil  liberty ;  and,  if  the  power  and  majesty 
of  the  law  are  not  to  be  trampled  on  with  impunity,  but  are 
to  be  vindicated  and  maintained,  as  in  times  past,  he  ought  to 
be  and  must  be  punished  therefor. 
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In  considering  the  character  and  extent  of  that  punishment, 
it  becomes  necessary  to  inquire  what  effect  is  to  be  given  to 
the  President's  proclamation  of  the  24:th  of  September,  1862, 
(13  U.  S.  Stat,  at  Large,  780,)  which  is  as  follows :  "  By  the 
President  of  the  United  States  of  America.  A  proclamation. 
Whereas,  it  has  become  necessary  to  call  into  service,  not  only 
volunteers,  but  also  portions  of  the  militia  of  the  States,  by 
draft,  in  order  to  suppress  the  insurrection  existing  in  the 
United  States,  and  disloyal  persons  are  not  adequately  re- 
strained, by  the  ordinary  processes  of  law,  from  hindering 
this  measure  and  from  giving  aid  and  comfort  in  various 
ways  to  the  insurrection :  Now,  therefore,  be  it  ordered : 
First — That,  during  the  existing  insurrection,  and  as  a  neces- 
sary measure  for  suppressing  the  same,  all  rebels  and  insur- 
gents, their  aiders  and  abettors,  within  the  United  States, 
and  all  persons  discouraging  volunteer  enlistments,  resisting 
militia  drafts,  or  guilty  of  any  disloyal  practice,  affording  aid 
and  comfort  to  rebels  against  the  authority  of  the  United 
States,  shall  be  subject  to  martial  law,  and  liable  to  trial  and 
punishment  by  Courts  Martial  or  military  commissions.  S^ 
cand — that  the  writ  of  habeas  oarpvs  is  suspended  in  respect 
to  all  persons  arrested,  or  who  are  now,  or  hereafter,  during 
the  rebellion,  shall  be,  imprisoned  in  any  fort,  camp,  arsenal, 
military  prison  or  other  place  of  confinement,  by  any  military 
authority  or  by  the  sentence  of  any  Court  Martial  or  military 
commission.  In  witness  whereof,  I  have  hereunto  set  my  hand, 
and  caused  the  seal  of  the  United  States  to  be  affixed.  (L.  S.) 
Done  at  the  City  of  Washington,  this  twenty-fourth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-two,  aiid  of  the  Independence  of  the  United 
States  the  eighty-seventh.  Abraham  Lincoln.  By  the  Presi- 
dent: William  H,  Seward,  Secretary  of  State."  Is  the  power 
thus  assumed  by  the  Preaident  conferred  upon  him  by  the 
Constitution  or  any  Act  of  Congress,  or  by  both  combined  % 

This  is  the  most  grave  and  important  question  that  has 
ever  been  presented  before  the  judicial  tribunalsof  this  conn- 
try— one  upon  which  eminent  jurists  have  differed  and  upon 
which  they  will  undoubtedly  continue  to  differ.    I  approach 


OCTOBER,  1862.  77 


Ex  parte  Field. 


it  with  great  hesitancy  aod  would  be  glad  to  avoid  expressing 
an  opinion  upon  it ;  but  I  have  no  choice.  In  order  to  ex- 
amine it  in  all  its  aspects,  it  is  necessary  to  consider  the  present 
condition  of  the  Union.  That  a  gigantic  insurrection  and  rebel- 
lion has  been,  for  more  than  eighteen  months,  and  is  still,  raging 
in  many  of  the  States,  and  that  the  armies  of  the  rebellious  States 
have  been,  and  are,  invading  loyal  States  with  immense  forces, 
that  hundreds  of  millions  of  dollars  have  been  expended,  and 
many  thousands  of  lives  lost,  in  endeavors  to  suppress  and  put 
it  down,  and  that  hundreds  of  thousands  of  men  are  now  in 
the  field,  and  in  hostile  array  against  each  other,  we  know  to 
be  true.  That  there  are  recruiting  stations  in  nearly  every 
town  in  the  loyal  States,  and  troops  in  various  places  in  every 
State  being  drilled  and  disciplined,  in  squads,  companies,  and 
regiments,  and  that  a  draft  has  been  ordered,  we  also  know. 

The  Constitution  of  the  United  States  makes  the  President 
Commander-in-Chief  of  the  United  States  army,  and  of  the 
militia  of  the  several  States  when  called  into  the  actual  service 
of  the  United  States.  It  also  provides,  that  he  shall  '^  take 
care  that  the  laws  be  faithfully  executed,''  and  that  Congress 
shall  have  power  "  to  provide  for  calling  forth  the  militia,  to' 
execute  the  laws  of  the  Union,  suppress  insurrections,  and  re- 
pel invasions."  In  pursuance  of  this  authority,  the  Act  of  the 
28th  of  February,  1795,  (1  J7.  S.  Stat,  at  Large^  424,)  was 
passed,  the  2d  section  of  which  provides,  "  that  whenever  the 
laws  of  the  United  States  shall  be  opposed,  or  the  execution 
thereof  obstructed,  in  any  State,  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial  proceed- 
ings, or  by  the  powera  vested  in  the  Marshals  by  this  Act,  it 
shall  be  lawful  for  the  President  of  the  United  States  to  call 
forth  the  militia  of  such  State,  or  of  any  other  State  or  States, 
as  may  be  necessary  to  suppress  such  combinations,  and  to 
cause  the  laws  to  be  duly  executed."  The  same  Act  provides 
for  organizing  and  governing  the  militia  when  so  called  out, 
and  for  establishing  Courts  Martial,  &c.  The  question  as  to 
the  construction  of  this  Act  came  before  the  Supreme  Court 
^  of  the  United  States,  in  the  case  oiMa/rtin  v.  Mott^  (12  Wheat, 
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19.)     It  was  an  action  of  replevin,  for  certain  goods  and  chat- 
tels, brought  in  a  State  Court  of  the  State  of  New  York. 
The  Supreme  Court  of  that  State  gave  judgment  against  the 
avowant,  syid  that  judgment  was  affirmed  by  the  Court  for  Cor- 
rection of  Errors,  and  from  thence  was  taken  by  writ  of  error 
to  the  Supreme  Court  of  the  United  States.     The  opinion  of 
the  Court  was  delivered  by  Mr.  Justice  Story,  who  says :  "  The 
avowry,  in  substance,  asserts  a  justification  of  the  taking  of 
the  goods  and  chattels  to  satisfy  a  tine  and  forfeiture  imposed 
upon  the  original  plaintiff  by  a  Court  Martial,  for  a  failure  to 
enter  the  service  of  the  United  States  as  a  militia  man,  when 
thereto  required  by  the  President  of  the  United  States,  in  pur- 
suance of  the  Act  of  the  28th  of  February,  1795,  c.  101.     It 
is  argued,  that  this  avowry  is  defective,  both  in  substance  and 
form,  and  it  will  be  our  business  to  discuss  the  most  material 
of  these  objections."     "  For  the  more  clear  and  exact  considera- 
tion of  the  subject,  it  may  be  necessary  to  refer  to  the  Oonsti- 
tution  of  the  United  States,  and  some  of  the  provisions  of  the 
Act  of  1795.     The  Constitution  declares,  that  Congi-ess  shall 
have  power  '  to  provide  for  calling  forth  the  militia,  to  execute 
the  laws  of  the  Union,  suppress  insurrections,  and  repel  inva- 
sions ; '  and  also  ^  to  provide  for  organizing,  arming,  and  dis* 
ciplining  the  militia,  and  for  goverping  such  part  of  them 
as  may  be  employed  in  the  service  of  the  United  States.'    In 
pursuance  of  this  authority,  the  Act  of  1795  has  provided,"  &c. 
"  It  has  not  been  denied  here,  that  the  Act  of  1795  is  within 
the  constitutional  authority  of  Congress,  or  that  Congress  may 
not  lawfully  provide  for  cases  of  imminent  danger  of  invasion, 
as  well  as  for  cases  where  an  invasion  has  taken  place.     In  our 
opinion,  there  is  no  ground  for  a  doubt  on  this  point,  even  if  it 
had  been  relied  on,  for  the  power  to  provide  for  repelling  in- 
vasions includes  the  power  to  provide  against  the  attempt  and 
danger  of  invasion,  as  the  necessary  and  proper  means  to  ef- 
fectuate the  object."  "  The  power  thus  confided  by  Congress  to 
the  President,  is,  doubtless,  of  a  very  high  and  delicate  nature. 
A  free  people  are  naturally  jealous  of  the  exercise  of  military 
power;  and  the  power  to  call  the  militia  into  actual  service  is' 
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certainly  felt  to  be  one  of  no  ordinary  magnitude.  But  it  is 
not  a  power  which  can  be  executed  without  a  correspondent 
responsibility.  It  is,  in  its  terras,  a  limited  power,  confined  to 
cases  of  actual  invasion,  or  of  imminent  danger  of  invasion. 
If  it  be  a  limited  power,  the  question  arfses,  by  whom  is  the 
exigency  to  be  judged  of  and  decided?"  "We  are  all  of 
opinion,  that  the  authority  to  decide  whether  the  exigency  has 
arrived,  belongs  exclusively  to  the  President,  and  that  his  decis- 
ion is  conclusive  upon  all  other  persons."  Again,  Mr.  Justice 
Story  says :  "  Whenever  a  statute  gives  a  discretionary  power 
to  any  person,  to  be  exercised  by  him  upon  his  own  opinion  of 
certain  facts,  it  is  a  sound  rule  of  construction,  that  the  statute 
constitutes  him  the  sole  and  exclusive  judge  of  the  existence 
of  those  facts.  And,  in  the  present  case,  we  are  all  of  opinion 
that  such  is  the  true  construction  of  the  Act  of  1795.  It  is  no 
answer,  that  such  a  power  may  be  abused,  for  there  is  no  power 
which  is  not  susceptible  of  abuse.  The  remedy  for  this,  as 
well  as  for  all  other  official  misconduct,  if  it  should  occur,  is 
to  be  found  in  the  Constitution  itself."  Mr.  Justice  Story 
states  and  disposes  of  another  objection  to  the  avowry,  in  these 
words :  "  In  the  first  place,  it  is  said,  that  the  original  plain tiiF 
was  never  employed  in  the  service  of  the  United  States,  but 
refused  to  enter  that  service,  and  that,  consequently,  he  was  not 
liable  to  the  rules  and  articles  of  war,  or  to  be  tried  for  the 
offence  by  any  Court  Martial  organized  under  the  authority  of 
the  United  States.  The  case  of  Houston  v.  Moore^  (5  Wheat. 
liep.y  1,)  affords  a  conclusive  answer  to  this  suggestion.  It 
was  decided  in  that  case,  that  although  a  militia  man,  who 
refused  to  obey  the  orders  of  the  President  calling  him  into 
the  public  service,  was  not,  in  the  sense  of  the  Act  of  1795, 
'  employed  in  the  service  of  the  United  States,'  so  as  to  be 
subject  to  the  rules  and  articles  of  war,  yet  that  he  was  liable 
to  be  tried  for  the  offence  under  the  5th  section  of  the  same 
Act,  by  a  Court  Martial  called  under  the  authority  of  the 
United  States."  The  decision  of  the  State  Court  was  reversed, 
and  the  case  was  remanded  to  it,  with  directions  to  cause  a 
judgment  to  be  entered  in  favor  of  the  avowant. 


80  '  VERMONT, 


Ex  parte  Field. 


This  question  as  to  the  power  of  the  President  to  call  out 
the  militia  and  establish  martial  law,  was  again  before  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Lutlier  v. 
Borden^  (7  How,  1.)  That  was  an  action  of  trespass  for  break- 
ing open  the  plaintiff's  house,  in  Hhode  Island,  and  arresting 
Lim  under  a  military  order,  growing  out  of  what  has  been 
usually  called  the  Dorr  Kebellion.  The  opinion  of  the  court 
was  delivered  by  that  eminent  jurist,  Chief  Justice  Taney. 
After  considering  the  question  as  to  who  should  determine 
whether  the  exigency  had  arisen  which  would  justify  calling 
out  the  militia,  the  Chief  Justice  says  :  '^  After  the  President 
has  acted  and  called  out  the  militia,  is  a  Circuit  Court  of  the 
United  States  authorized  to  inquire  whether  his  decision  was 
right  ?  Could  the  Court,  while  the  parties  were  actually  con- 
tending in  arms  for  the  possession  of  the  Government,  call 
witnesses  before  it,  and  inquire  which  party  represented  a  ma- 
jority of  the  people  ?  If  it  could,  then  it  would  become  the 
duty  of  the  Court,  (provided  it  ^ame  to  the  conclusion  that 
the  President  had  decided  incorrectly,)  to  discharge  those  who 
were  arrested  or  detained  by  the  troops  in  the  service  of  the 
United  States,  or  the  Government  which  the  ^President  was 
endeavoring  to  maintain.  If  the  judicial  power  extends  so 
far,  the  guarantee  contained  in  the  Constitution  of  the  United 
States  is  a  guarantee  of  anarchy  and  not  of  order.  Yet,  if 
this  right  does  not  reside  in  the  Courts  when  the  conflict  is 
raging,  if  the  judicial  power  is  at  that  time  bound  to  follow 
the  decision  of  the  political,  it  must  be  equally  bound  when 
the  contest  is  over."  "  It  is  true,"  adds  the  Chief  Justice, 
^^  that  in  this  case  the  militia  were  not  called  out  by  the  Pre- 
sident. But,  upon  the  application  of  the  Governor  under  the 
charter  government,  the  President  recognized  him  as  the  Exe- 
cutive power  of  the  State,  and  took  measures  to  call  out  the 
militia  to  support  his  authority,  if  it  should  be  found  necessary 
for  the  general  government  to  interfere;  and  it  is  admitted  in 
argument,  that  it  was  the  knowledge  of  this  decision  that  put 
an  end  to  the  armed  opposition  to  the  charter  government, 
and  prevented  any  further  efforts  to  establish  by  force  the 
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proposed  Constitution.  The  interference  of  the  President, 
therefore,  by  announcing  his  determination,  was  as  effectual 
as  if  the  militia  had  been  assembled  under  his  orders ;  and  it 
should  be  equally  authoritative."  "  It  is  said  that  this  power 
in  the  President  is  dangerous  to  liberty,  and  may  be  abused. 
All  power  may  be  abused  if  placed  in  unworthy  hands.  But 
it  would  be  difficult,  we  think,  to  point  out  any  other  hands 
in  which  the  power  would  be  more  safe,  and  at  the  same  time 
equally  effectual.  When  citizens  of  the  same  State  are  in 
arms  against  each  otlier,  and  the  constituted  authorities  un- 
able to  execute  the  laws,  the  interposition  of  the  United  States 
must  be  prompt,  or  it  is  of  little  value.  The  ordinary  course 
of  proceedings  in  Courts  of  justice  would  be  utterly  unfit  for 
the  crisis.  And  the  elevated  office  of  the  President,  chosen  as 
he  is  by  the  people  of  the  United  States,  and  the  high  respon- 
sibility he  could  not  fail  to  feel  when  acting  in  a  case  of  so 
much  moment,  appear  to  furnish  as  strong  safeguards  against 
a  wilful  abuse  of  power  as  human  foresight  could  well  pro- 
vide." The  Chief  Justice  then  examines  the  case  of  Martin 
V.  I£(M^  and  says  :  "  The  grounds  upon  which  that  opinion  is 
maintained  are  set  forth  in  the  report,  and,  we  think,  are  con- 
clusive. The  same  principle  applies  to  the  case  now  before 
the  Court.  Undoubtedly,  if  the  President,  in  exercising  this- 
power,  shall  fall  into  error,  or  invade  the  rights  of  the  people 
of  the  State,  it  would  be  in  the  power  of  Congress  to  apply 
the  proper  remedy.  But  the  Court  must  administer  the  law 
as  they  find  it.  The  remaining  question  is,  whether  the  de- 
fendant, acting  under  military  orders  issued  under  the  author- 
ity of  the  Government,  was  justified  in  breaking  and  entering 
the  plaintiff's  house."  And,  after  examining  matters  as  then- 
existing  in  Rhode  Island,  he  says :  "  It  was  a  state  of  war  ; 
and  the  established  government  resorted  to  the  rights  and 
nsages  of  war,  to  maintain  itself,  and  to  overcome  the  unlaw- 
ful opposition.  And,  in  that  state  of  things,  the  officers  en- 
gaged in  its  military  service  might  lawfully  arrest  any  one,, 
who,  from  the  information  before  them,  they  had  reasonable- 
grounds  to  believe  was  engaged  in  the  insurrection ;  and  might 
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order  a  house  to  be  forcibly  entered  and  searched,  when  there 
was  reasonable  ground  for  supposing  he  might  be  there  con- 
cealed. Without  the  power  to  do  this,  martial  law  and  the 
military  array  of  the  Government  would  be  mere  parade,  and 
rather  encourage  attack  than  repel  it." 

The  principle  established  by  these  cases  determines,  I 
think,  that  the  President  has  the.  power,  in  the  present  mili- 
tary exigencies  of  the  country,  to  proclaim  martial  law,  and, 
as  a  necessary  consequence  thereof,  the  suspension  of  the  writ 
of  habeas  corpvs  in  the  case  of  military  arrests.  It  must  be 
evident  to  all,  that  martial  law  and  the  privilege  of  that  writ 
are  wholly  incompatible  with  each  other. 

But  it  may  be  argued  that  Vermont  is  a  loyal  State,  more 
than  five  hundred  miles  from  the  seat  of  war ;  that  the  people 
are  patriotic  and  law  abiding ;  that  the  enforcement  of  civil 
law  has  not  been  interfered  with  within  her  borders ;  and 
that,  therefore,  there  is  nothing  to  justify  martial  law.  But 
we  have  already  seen  that  this  is  a  question  for  the  President, 
not  for  the  Court,  to  determine. 

I  am  aware  that  the  conclusion  at  which  I  have  arrived 
may  seem  to  conflict  with  some  very  high  authorities,  but  it 
appears  to  me  that  they  can  be  reconciled.  In  Ex  parte  BoUr 
man  amd  SwartwotU^  (4  Ch'anch^  95,)  Chief  Justice  Marshall 
incidentally  remarks,  that  only  Congress  can  suspend  the  writ 
of  habeas  corpus.  And  Judge  Story,  in  his  Commentaries  on 
the  Constitution^  (vol.  3,  sec.  1336,)  makes  the  same  remark. 
But  neither  was  discussing  the  question,  where,  how,  or  by 
whom  it  could  be  suspended.  It  seems  to  have  been  an  obiter 
dictum  with  both  of  those  learned  judges.  The  question  came 
directly  before  Chief  Justice  Taney,  in  ^  parte  Merryman^ 
(9  American  Law  EegisteVy  524,)  and  again  before  Judge  Hall, 
of  the  Northern  District  of  New  York,  in  Ex  pa/rte  Benedict^ 
before  referred  to.  But  both  cases  came  up  on  an  entirely 
different  state  of  facts  from  that  which  now  exists.  The  Pre- 
sident had  not  then  proclaimed  martial  law,  and,  in  neither  of 
the  cases,  was  the  Act  of  1795  referred  to  at  all  by  the  Court, 
in  its  opinion.  On  the  other  hand,  the  President's  legal  ad- 
visor, (the  Attorney  General,)  Mr.  Horace  Binney,  of  Phila- 
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delphia,  Mr.  Reverdy  Johnson,  of  Maryland,  and  Judge 
Parker,  of  Cambridge,  Massachusetts,  have,  I  understand, 
given  deliberate  opinions,  that  the  privilege  of  the  writ  may 
be  legally  suspended  without  an  Act  of  Congress.  I  have  not 
had  an  opportunity  of  seeing  the  last-named  three  opinions, 
and  therefore  do  not  know  on  what  grounds  they  are  based ; 
but,  coming  from  eminent  lawyers  and  pure  patriots,  they  are 
certainly  entitled  to  great  weight. 

What,  then,  should  be  the  order  in  this  case?  The  writ  of 
habecLs  corpus  being  now  suspended,  as  to  persons  arrested  as 
the  petitioner  was,  if  he  were  at  this  time  before  me,  I  should 
be  constrained  to  order  him  back  into  the  custody  of  the  Mar- 
shal. But,  on  the  1st  of  September,  when  the  Marshal  was 
directed  to  bring  him  before  me,  he  was  legally  entitled  to  the 
privilege  of  the  writ ;  and,  for  disobeying  that  order,  I  shall 
direct  the  following  sentence  to  be  placed  upon  the  records  of 
the  Court,  and  shall  use  all  the  power  the  law  confers  upon 
me,  to  have  it  enforced :  "  District  of  Vermont.  In  the  Cir- 
cuit Court,  October  7th,  1862.  In  the  matter,  Ex  parte  An- 
son Field.  On  the  order  on  C.  C.  P.  Baldwin,  Marshal,  and 
N.  B.  Flanagan,  jailor,  to  show  cause  why  they  should  not  be 
punished  for  contempt  of  Court,  in  refusing  to  bring  said  Field 
into  Court  in  pursuance  of  the  order  of  September  Ist  last,  the 
Court,  having  fully  and  carefully  examined  the  matter  in  all 
its  relation,  and  given  it  mature  consideration,  adjudges  that 
said  Baldwin  was  guilty  of  contempt  of  Court  in  disobeying 
the  order  aforesaid,  and  that,  within  ten  days,  he  pay  to  the 
Clerk  of  the  Court  a  line  of  one  hundred  dollars,  and  that, 
until  he  purges  himself  of  said  contempt,  by  complying  with 
this  order,  he  be  not  permitted  within  the  Court,  to  act  as  one 
of  its  officers ;  and  that,  the  said  Flanagan  having  acted  as  the 
mere  servant  of  said  Baldwin,  he  be  discharged,  as  a  vindica- 
tion of  the  power  of  the  law  does  not  require  that  he  should 
be  punished." 

The  Marshal  having,  in  accordance  with  the  order  of  Octo- 
ber 7th,  paid  into  the  Court  the  fine  of  $100,  was  restored  by 
the  Court  to  his  full  privilege  as  an  officer  of  the  Court. 
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The  TTnitbd  States  vs.  Ferdinando  Demabchi. 

Where  an  offence  is  within  a  general  jurisdiction  of  a  Court  of  the  United  States, 
it  is  not  necessary  that  an  indictment  for  the  offence  should  exclude,  bj 
descriptive  terms,  every  possible  exemption  of  the  defendant  fVom  the  juris- 
diction. 

Thus,  where  a  murder  committed  on  a  vessel  is  of  such  a  character  that  a  Court 
of  the  United  States  can  entertain  jurisdiction  of  it,  although  the  vessel  has 
no  national  character,  no  national  character  need  be  alleged  in  the  indictment, 
and  it  need  not  negative  the  possible  foreign  nationality  of  the  vessel. 

Under  the  8th  section  of  the  Act  of  April  30th,  1790,  (1  U.  8.  Stat,  at  Large, 
113,)  it  is  sufficient)  in  an  indictment  for  a  murder  committed  on  board  of  a 
vessel  on  the  high  seas,  by  an  alien,  to  allege  that  the  vessel  was  owned  by  a 
citizen  of  the  United  States,  without  alleging  otherwise  the  national  character 
of  the  vessel. 

(Before  Shipmaii,  J.,  Southern  District  of  New  York,  October  18th,  1862.) 

This  was  an  indictment  against  an  alien,  for  a  murder  on 
the  high  seas,  committed  on  board  of  the  ship  Blondel.  The 
defendant,  having  been  convicted,  now  moved  for  an  arrest  of 
judgment,  on  the  ground  that  the  indictment  did  not  allege 
that  the  Blondel  was  an  American  vessel. 

£,  Ddafield  Smithy  {District  Attorney^  for  the  United 
States. 

Edwin  James^  for  the  defendant. 

Shipman  J.  This  indictment  is  founded  on  the  8th  section 
of  the  Act  of  April  30th,  1790,  (1  U.  S.  Stat,  at  Large,  113.) 
It  alleges  that  the  murder  was  committed  on  board  of  the 
Blondel,  "  owned  hj  a  certain  person  or  persons  to  the  said 
jurors  unknown,  being  a  citizen  or  citizens  of  the  United  States 
of  America."  It  is  insisted  that  this  allegation  is,  on  its  face, 
insufficient  to  give  the  Court  jurisdiction,  and  that,  therefore, 
the  judgment  ought  to  be  arrested.  The  argument  is,  that, 
the  jurisdiction  of  the  Courts  of  the  United  States  not  being 
unlimited  over  crimes  committed  upon  all  vessels  on  the  high 
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seas,  it  must  be  confined  to  American  vessels,  that  is,  vessels 
whose  nationality  is  fixed  and  determined  by  registration  in 
conformity  with  the  navigation  laws  of  the  country,  and  that 
this  national  character  of  the  vessel  must  be  alleged  in  the 
indictment,  unless  the  defendant  is  described  as  a  citizen  of  the 
United  States.  This  objection  is  purely  technical,  as  the 
Blondel  was  proved,  on  the  trial,  to  be,  in  fact,  an  American 
vessel,  although  her  register  was  not  produced.  She  was 
proved  to  have  been  built  in  the  United  States,  and  to  have 
been  exclusively  owned  by  citizens  of  the  United  States,  at  the 
time  of  the  commission  of  the  oftence. 

The  power  of  the  Government  of  the  United  States  to  punish 
offences  on  the  high  seas,  is  co-extensive  with  that  of  any  other 
nation.     Like  all  other  maritime  nations,  it  punishes  robbery 
and  murder  on  the  high  seas,  whenever  and  wherever  com- 
mitted by  its  own  subjects  on  the  ocean,  and  whenever  and  by 
whomsoever  committed  on  board  of  vessels  belonging  to  its 
own  subjects.     Indeed,  like  other  nations,  it  goes  further  than 
this,  and  punishes  piracy  and  piratical  murder  on  board  of  all 
vessels  found  on  the  high  seas,  which  have  no  national  char- 
acter, and  whose  ownership  cannot  be  determined.     It  was  ex- 
pressly decided,  in  United  States  v.  KlintoeJc^  (5  Wheat,  ^  1^5) 
that  the  Act  on  which  this  indictment  is  founded  extends  to 
all  persons,  on  board  of  all  vessels  which  throw  off  their  na- 
tional character,  by  cruising  piratically  and  committing  piracy 
on  other  vessels.     This  indictment  charges  a  piratical  murder, 
and,  if  the  Court  has  jurisdiction  to  try  such  a  case,  where  the 
offence  was  committed  on  board  of  a  vessel  having  no  national 
character,  it  is  clear  that  no  national  character  need  be  alleged 
in  the  indictment.    It  is  quite  true,  that  the  proof  in  any  given 
case  may  disclose  the  fact  that  the  offence  was  committed  on 
board  of  a  foreign  ship,  sailing  under  a  foreign  flag,  by  a  for- 
eigner, and  upon  a  foreigner,  and  that  the  crime  was,  therefore, 
one  merely  against  another  Grovernment.  On  such  a  disclosure, 
it  would  be  the  duty  of  the  Court  to  dismiss  the  case.    But  it  is 
not  necessary  for  an  indictment,  when  the  offence  comes  within 
a  general  jm'isdiction  of  the  Court,  to  exclude,  by  descriptive 
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terms,  every  possible  exemption  of  the  defendant  Irom  that 
jurisdiction.  If  the  offence  is  of  sach  a  character  that  the 
Court  can  entertain  the  case,  although  the  vessel  has  no  national 
character,  no  national  character,  as  has  already  beep  remarked, 
need  be  alleged ;  and  it  would  seem  equally  clear,  Uiat  the 
possible  foreign  nationidity  of  the  vessel  need  not  be  negatived 
in  the  indictment.  This  seems  to  have  been  the  understanding 
of  the  Courts  and  the  profession  in  England,  and  to  this  un- 
derstanding the  practice  in  that  country,  in  similar  trials,  has 
conformed,  for  a  long  series  of  years.  That  practice  has  been 
adopted  here,  and  been  steadily  adhered  to  since  the  founda- 
tion of  this  Government. 

In  indictments  for  piracy,  both  at  common  law  and  under 
the  statutes,  in  England,  there  is  usually  no  allegation  either 
of  the  nationality  of  the  vessel  or  of  the  citizenship  of  the  defend- 
ant. The  ownership  of  the  vessel  is  sometimes,  although  not 
always,  alleged  to  be  in  the  subjects  of  the  Queen.  {Arch- 
hold's  Criminal  PI,  and  Ev.^  14  Land,  ed.ypp.  363  to  365 ; 
Chitty^a  Criminal  La/w^  vol.  S,p.  1,093, 4th  Am.  ed,)  Indeed, 
in  cases  where  the  offence  charged  is  not  piratical,  and  is  not 
alleged  to  have  been  committed  piratically,  the  nationality  of 
the  vessel  and  of  the  defendant  and  even  the  ownership,  are 
often  omitted.  This  was  so  in  the  case  of  Rex  v.  Thompson^ 
in  which  the  indictment  is  said  to  have  been  drawn  by  an 
eminent  Crown  lawyer,  and  where  the  offence  is  not  charged 
as  having  been  piratically  committed,  but  as  an  assault  upon 
the  captain  of  the  vessel,  by  some  of  his  own  crew,  with  intent 
to  murder  him.  The  same  is  true  of  indictments  for  burning 
ships  or  sinking  them  at  sea.  {Ghitty^B  Cr.  LaWy  vol.  3,^. 
1,097, 1,098.) 

But,  independently  of  the  foregoing  considerations,  I  am 
satisfied  that  the  allegation  in  this  indictment,  that  this  ship 
was  owned  by  citizens  of  the  United  States,  is  sufficient  to 
bring  the  case  within  the  jurisdiction  of  the  Court.  Even  ad- 
mitting, for  this  purpose,  that  the  course  of  proceedings,  both 
in  our  own  and  the  English  Courts,  has  often  departed  from 
the  sound  rules  of  criminal  pleading,  still,  I  am  not  aware  that 
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citizens  of  the  United  States  are  permitted  to  sail,  tinder  any 
foreign  flag,  ships  exclusively  owned  by  them.  Under  the 
doctrine  laid  down  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  United  States  v.  Palmer^  (3  WAeaton^  610,)  and 
United  States  v.  Klintock^  (5  Wheaton^  1^0  the  Circuit  Court 
has  jurisdiction  of  a  case  of  murder  and  robbery,  tinder  the 
8th  section  of  this  Act  of  1790,  unless  the  defendant  be  a  for- 
eigner, and  the  offence  be  committed  on  board  of  a  vessel  which, 
at  the  time,  *'in  point  of  fact,  as  well  as  right,  is  the  property 
of  subjects  of  a  foreign  State,  who  have  at  the  time,  in  virtue 
of  this  property,  the  control  of  the  vessel."  The  allegation  of 
ownerehip,  in  this  indictment,  excludes  the  case  from  that  class 
of  vessels  over  which  the  jurisdiction  of  the  Court  does  not 
extend. 

Motion  overruled. 


Dion  Boucicault 

m 

George  L.  Fox  and  James  W.  Lingard. 

a  Court  of  the  United  States  is  not  empowered  to  grant  a  non-suit,  in  a  case 
where  evidence  has  been  taken. 

On  the  trial  of  an  action  for  the  violation  of  a  copyright  of  a  play,  it  is  not  com- 
petent, for  the  purpose  of  showing  that  the  play  was  dramatized  from  a  cer- 
tain book,  to  prove  by  a  witness  a  part  of  the  contents  of  the  book,  or  the 
identity  or  resemblance  between  such  part  and  passages  in  the  play,  neither 
the  book  nor  the  play  being  produced  in  Court,  nor  any  reason  for  their  non- 
production  being  shown. 

Nor  is  it  competent,  on  the  production  of  the  book,  to  ask  a  witness  to  take  the 
book  and  say  whether  its  scenery,  incidents,  and  language  are  not  substanti- 
ally the  same  as  those  of  the  play,  the  play  not  being  produced  nor  its  con- 
tents proved. 

A  person  who  agrees  to  write  a  play,  to  be  acted  at  the  theatre  of  another  per- 
son, and  to  act  in  it  himself  as  long  as  it  will  run,  and  receive  a  share  of  the 
profits  as  a  compensation,  does  not  thereby  confer  upon  any  one  the  legal  or 
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equitable  title  to  the  play,  and  is  entitled  to  take  out  a  copyright  for  it,  even 
after  it  has  been  acted  at  such  theatre. 

Nor  does  the  performance  of  such  play  in  public,  or  the  performance  of  it  at 
such  theatre,  with  the  consent  of  its  author,  for  a  compensation  to  him,  consti- 
tute any  evidence  of  his  abandonment  of  the  manuscript  to  the  public  or  to 
the  profession  of  players. 

The  rule  stated  for  determining  whether  a  copyrighted  work  is  an  original  one 
in  the  sense  of  the  law. 

(Before  Nelson  and  Shipman,  JJ.,  Southern  District  of  New  York,  October,  1862.) 

This  was  an  action  to  recover  damages  for  the  representa- 
tion, by  the  defendants,  at  the  New  Bowery  Theatre,  in  the  city 
of  New  York,  of  a  play  called  "  The  Octoroon,"  in  violation  of 
the  rights  of  the  plaintiff,  as  the  author  and  owner  of  the  copy- 
right thereof.  The  plea  was  the  general  issue.  At  the  trial, 
the  plaintiff  had  a  verdict  for  $600  damages.  The  defendant 
now  moved  for  a  new  trial. 

Henry  A,  Cram^  for  the  plaintiff. 

r     Jcmvea  JR.  Whitvng^  for  the  defendants. 

Shipman,  J.  The  plaintiff,  who  is  an  actor,  and  a  dra- 
matic author,  made  an  arrangement  with  one  Stuart,  then  the 
lessee  of  the  Winter  Garden  Theatre,  in  the  city. of  New 
Tort,  by  which  the  former  was  to  become  the  stage  manager, 
and  general  director  of  the  theatre.  The  particulars  of  this 
arrangement  are  of  no  importance  here,  as  the  undisputed 
proof  in  the  case  is,  that  it  was  either  never  definitely  settled, 
in  all  its  terms,  or,  if  it  was,  that  it  was  abandoned  before  the 
production  of  the  play  in  question.  Under  that  arrangement, 
however,  such  as  it  was,  the  plaintiff  performed  the  duties  of 
stage  manager,  for  some  weeks,  during  which  the  theatre  was 
at  first  successful,  but,  the  receipts  falling  off,  a  new  arrange- 
ment was  made,  under  which  ''  The  Octoroon  "  was  written 
and  brought  out  by  the  plaintiff.  It  appears,  incidentally,  in 
the  evidence,  that  Stuart  had,  some  time  before,  assigned  his 
interest,  as  lessee  of  the  theatre,  to  one  Fields,  in  trust  for  the 
benefit  of  certain  of  his  creditors,  although  he  continued  to 
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direct  its  operations,  with  the  approbation,  and  under  the  con- 
trol, of  his  trustee.  The  agreement  under  which  "  The  Oc- 
toroon "  was  produced,  was,  therefore,  made  with  the  assent 
of  this  trustee,  and  the  assignment  is  here  mentioned  only  for 
the  purpose  of  explaining  that  fact,  as  it  has  no  bearing  on 
the  merits  of  the  controversy.  By  one  of  the  terms  of  this 
agreement,  the  plaintiff  was  to  write  this  play,  and  he  and 
his  wife  were  to  perform  in  it  as  long  as  it  would  run,  at  the 
Winter  Garden.  He  wrote  it,  and  it  was  brought  out  about 
the  6th  of  December,  1859.  The  plaintiff  and  his  wife  took 
part  in  performing  it  imtil  the  13th  of  the  same  month,  when 
they  withdrew,  and  the  plaintiff  declined  to  continue  his  own 
or  his  wife's  services  any  longer.  The  play  was,  however, 
kept  on  the  stage,  at  this  theatre,  for  several  weeks  after, 
although  the  plaintiffs  connection  with  the  theatre  had  ceased 
on  the  13th  of  December.  On  the  12th  of  December,  the 
plaintiff  took  out  a  copyright  for  the  play.  On  the  17th  of 
December  he  commenced  a  suit  in  equity,  in  this  Court,  to  re- 
strain Stuart  and  Fields  from  any  further  representations  of 
the  piece.  The  performance  of  the  play  continued  at  the 
"Winter  Garden  until  Saturday  evening,  the  2l8t  of  January, 
1860,  when  it  was  withdrawn,  and,  on  the  Monday  evening 
following,  it  was  brought  out  by  the  defendants  at  the  New 
Bowery  Theatre,  where  it  was  performed  for  nine  successive 
nights.  It  is  for  these  nine  performances,  at  the  latter  theatre, 
that  this  action  was  brought. 

While  the  performance  of  the  play  was  proceeding  at  the 
Winter  Garden,  a  negotiation  was  opened  between  the  de- 
fendants, through  their  treasurer  and  agent,  one  Try  on  and 
Stuart,  for  the  purchase  of  whatever  rights  the  latter  had  in 
the  manuscript,  and  also  for  the  purchase  of  the  scenery  by 
which  the  performance  was  illustrated,  which  resulted  in  a  ver- 
bal agreement  between  them,  by  which  the  defendants  were 
to  have  all  the  rights  of  Stuart  to  the  manuscript,  and  in  his 
representation,  for  one  hundred  dollars.  A  further  sum  was 
agreed  on  for  the  scenery.  The  play  was  then  announced  for 
the  New  Bowery  Theatre,  by  tlie  defendants,  in  the  following 
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card.  "  To  the  public.  Messrs.  Fox  and  Lingard  beg  to  in- 
form their  patrons  and  the  public,  that  they  have  purchased 
of  W,  Stuart,  Esq.,  the  proprietor  of  the  '  Winter  Garden,' 
the  successful  dramA  of  the  '  Octoroon,'  with  all  the  scenery, 
properties,  music,  machinery,  and  everything  appertaining  to 
the  piece,  which  will  be  produced  in  the  &c."  During  the 
negotiations  between  the  defendants'  agent  and  Stuart,  the 
latter  informed  him  that  his  right  to  the  play  was  in  suit,  then 
pending,  but  the  agent  insisted  that  the  right  to  the  manuscript, 
and  to  the  performance  of  the  play,  was  in  Stuart,  and  con- 
cluded the  alleged  purchase  and  received  from  Stuart  a  copy, 
the  original  being  still  in  the  hands  of  the  plaintiff.  This 
copy  had  beep  taken  by  Stuart,  (whether  with  or  without  the 
consent  of  the  plaintiff  does  not  appear,)  before  the  latter 
withdrew  from  the  Winter  Garden,  as  Stuart  says,  "  for  fear 
of  accidents,"  and  it  would  seem  that  it  was  from  this  copy, 
whenever  reference  to  it  was  needed,  that  the  piece  was  per- 
formed at  this  theatre  after  the  plaintiff  withdrew. 

On  the  trial,  the  plaintiff  proved  the  performance  of  the 
piece  at  the  defendants'  theatre  for  nine  nights,  from  the  23d 
of  January  to  the  1st  of  February,  inclusive.  On  this  point, 
there  was  no  opposing  proof.  The  plaintiff  also  proved,  from 
the  record  of  copyrights,  in  the  possession  of  the  Clerk  of  the 
District  Court  for  the  Southern  District  of  New  York,  that  ho 
obtained  a  copyright  for  the  play  on  the  12th  of  December, 
1859.  The  records  of  the  suit  in  equity  brought  by  the  plain- 
tiff against  Stuai't  and  Fields,  was  also  offered  in  evidence,  for 
the  purpose  of  fixing  the  dates  of  the  commencement  and  ter- 
mination of  that  suit,  to  which  the  defendants  objected.  The 
Court  admitted  the  evidence  only  for  the  purpose  for  which  it 
was  offered,  and  the  defendants  excepted.  This  exception  has 
not  been  noticed  on  this  argument,  on  the  ground,  no  doubt, 
that  the  subsequent  facts  proved  by  the  defendants'  witness, 
Stuart,  that  such  a  suit  was  pending,  and  that  he  communi- 
cated the  fact  to  the  agent  of  the  defendants  when  he  proposed 
to  purchase  the  play,  renders  the  dates  proved  from  this  record 
clearly  relevant.  This  exception  requires,  therefore,  no  fur- 
ther notice. 
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The  plaiu  tiff  having  rested  his  case,  the  defendan  ts  moved  for 
anon-suit,  on  the  ground  that  the  declaration  didnot  allege  that 
any  copyright  of  the  play  had  ever  been  taken  out  by  the 
plaintiff,  and  on  the  farther  ground  that  the  plaintiff  had,  by 
hifl  own  showing,  by  performing  the  piece  for  hire,  dedicated 
the  right  to  others,  and  abandoned  his  right  to  play  the  piece 
and  to  a  copj^right,  except  as  regarded  the  mere  right  to  print 
and  publish  the  same.  The  Court  overruled  this  motion,  on 
the  ground  that  the  Courts  of  the  United  States  are  not  em- 
powered to  grant  non-suits,  in  cases  where  evidence  has  been 
taken ;  to  which  the  defendants  excepted.  This  exception, 
too,  has  not  been  mentioned  on  the  argument.  The  ruling  of 
the  court  was  in  conformity  to  well  settled  authority  and  long 
practice.  {Doe  v.  GrymeSy  1  Peters^  469  ;  2)'  Wolf  v.  Rahwud^ 
Id.,  476,  497.) 

The  defendants  then  introduced  in  evidence,  among  other 
things,  the  agreement  between  Stuart  and  the  defendants, 
through  their  agent,  for  the  purchase  of  the  play,  which  has 
already  been  mentioned.  They  also  proved  that  bills  and  ad- 
vertisements announcing  the  play,  at  the  New  Bowery  theatre, 
stated  that  it  was  to  be  performed  there  by  permission  of 
Stuart,  and  that  the  plaintiff  saw  some  of  the  bills  and  post- 
ers making  this  announcement,  and  did  not  object  to  or  forbid 
the  performance.  The  defendants  also  called  as  a  witness 
John  S.  Dasalle,  who  stated  that  he  was  one  of  the  editors  of 
the  Sunday  Times  newspaper ;  that  he  had  seen  the  perform- 
ance  of  "  The  Octoroon  ;  "  that  he  knew  a  novel  called  "  The 
Quadroon,"  written  and  published  by  Mayne  Reid ;  that  it 
was  published  before  "  The  Octoroon  "  was  heard  of;  and  that 
he  was  familiar  with  its  contents.  The  defendants'  counsel 
then  put  the  following  question  to  this  witness:  ''Can  you 
state  whether  the  incidents  contained  in  '  The  Quadroon '  are 
the  same  as  those  contained  in  the  drama  of  ^  The  Octoroon  ? ' " 
This  question  was  objected  to,  on  the  ground  that  the  book  it- 
self was  not  produced,  and  the  question  was  excluded,  and  an 
exception  was  taken.  The  witness  was  then  asked,  if  he  could 
state,  from  recollection,  an}'  passages  contained  in  ^^  The  Quad- 
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roon,"  which  were  similar  to  those  ip  "  The  Octoroon.*'   This 

7  ■ 

question  was  objected  to,  and  the  Court  excluded  it,  to  which 
the  defendants  excepted.  The  defendants  then  offered  to 
prove,  by  the  statements  of  the  witness,  that  the  play  was 
dramatized  from  the  book  and  was  not  an  original  play.  This 
evidence,  in  this  form,  was  objected  to  and  excluded.  Finally, 
the  defendants  produced  the  book,  and  asked  the  witness  to 
take  it  and  say  whether  the  scenery,  incidents,  and  language 
were  not  substantially  the  same  as  those  of  the  play.  This 
question,  also,  was  excluded.  As  these  rulings  were  excepted 
to,  and  have  been  referred  to  on  the  argument,  we  will  notice 
them  here.  Of  all  except  the  last,  it  needs  only  to  be  said, 
that  neither  the  book  nor  the  play  had  been  produced  in  Court. 
The  book  was  in  print,  and  could  easily  have  been  obtained. 
To  undertake  to  prove  a  part  of  its  contents,  or  to  ask  the 
witness  whether  such  part  was  identical  with,  or  resembled 
passages  in,  the  play,  was  wholly  inadmissible,  under  any 
known  rule  of  evidence.  Whenever  matter  which  is  in  print 
or  in  writing  is  presented  to  a  Court  or  a  jury,  for  the  purposes 
of  construction,  or  to  establish  proof  of  identity,  resemblance, 
or  dissimilaiity,  the  documents  themselves  must  be  presented 
fot  the  inspection  of  the  triers,  or,  on  proper  reason  for  their 
non-production  being  shown,  their  contents  must  be  proved. 
The  rule  is  trite,  familiar,  and  imperative.  Nor  was  the  diffi- 
culty removed  by  producing  the  book,  prior  to  the  last  ques- 
tion put  to  the  witness.  The  witness  was  asked  to  take  the 
book  and  say  whether  the  scenery,  incidents  and  language 
were  not  substantially  the  same  as  those  of  the  play.  The 
play  had  not  been  produced,  nor  had  its  contents  been  proved ; 
nor  was  the  witness  called  upon  to  give  any  passage  from  it, 
for  comparison  with  any  part  of  the  book.  To  take  the  opin- 
ion of  the  witness,  under  these  circumstances,  would  be  to 
substitute  his  judgment  for  that  of  the  triers,  and  that,  too,  in 
the  absence  of  the  evidence  upon  which  his  judgment  was 
founded.  The  rulings  of  the  Court,  excluding  these  questions, 
were,  therefore,  correct. 

A.t  the  close  of  the  evidence,  the  defendants  requested  the 
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Court  to  charge  the  jury  as  follows;  1.  That  the  employment 
of  the  plaintiff  by  Stnart,  to  write  the  play,  and  its  produc- 
tion and  performance  by  the  plaintiff,  for  hire,  was  a  dedica- 
tion to  the  profession  of  plaj'ers,  of  the  right  to  play  the 
piece ;  2.  That  the  writing  the  play  for  hire  and  compensation 
paid  to  the  author  and  its  delivery  to  Stuart,  gave  not  only  the 
title  to  the  play,  but  a  right  to  its  use,  as  a  literary  composi- 
tion ;   3.  That  tbe  voluntary  public  performance  of  the  play, 
for  hire,  is  such  a  publication  as  to  amount  to  a  dedication  of 
the  play  to  the  use  of  the  public ;  4.  That  it  was  the  duty  of 
the  plaintiff,  under  the  circumstances  of  this  case,  to  have 
given  notice  of  his  dissent  to  its  performance  by  the  defend- 
ants, and  his  failure  to  do  so  estops  him  from  alleging  a  want 
of  assent.      This  last  request  was  subsequently  modified,  and 
the  Court  was  asked  to  charge,  that  if  the  jury  were  satisfied 
that  the  plaintiff  daily,  or,  during  the  time,  frequently,  saw 
one  of  the  defendants  at  the  place  at  which  the  piece  was  being 
performed,  and  saw  the  announcement  of  it,  and  knew  that  it 
was  being  played  there,  it  was,  as  matter  of  law,  his  duty  to 
express  his  dissent  from  the  playing ;  otherwise,  the  jury  have 
the  right,  if  they  think  proper,  to  draw  the  inference  that  it 
was  with  his  assent.    The  Court  refused  to  charge  according 
to  several  requests  of  tlie  defendants,  to  which  refusal  they 
excepted.     They  also  excepted  to  the  charge  in  the  following 
particulars :  1.  That  the  piece  was  an  original  play,  and  that 
the  plaintiff  was  the  author  and  entitled  to  a  copyright;    2. 
That  the  plaintiff  was  entitled  to  the  literary  property  in  the 
play  ;  3.  That  the  neglect  to  dissent  did  not  constitute  assent ; 
i.  That  there  was  no  evidence  of  the  abandonment  of  the  play 
by  the  plaintiff;    5.  That  Stuart  had  no  right  that  he  could 
sell  to  the  defendants  in  this  suit.    The  charge  of  the  Court 
will  suflSciently  appear,  as  we  proceed  to  examine  the  follow- 
ing propositions,  which  condense  the  points  presented  in  this 
controversy.     The  last  of  these  propositions  is  not  strictly  in 
the  case,  but,  by  a  liberal  arrangement  of  counsel,  it  is  sub- 
mitted for  our  examination.     These  points  are :  1.  Was  this, 
on  the  undisputed  evidence  in  the  case,  an  original  play,  and 
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the  production  of  the  plaintiff?  2.  Was  the  literary  property 
in  the  composition,  and  the  exclusive  right  to  its  representa- 
tion, in  the  plaintiff?  3.  Is  there  any  evidence  that  he  had 
abandoned  to  the  public  any  of  his  rights  ?  4.  Is  there  any 
evidence  except  that  which  waa  submitted  to  the  jury,  that  he 
assented  to  the  performance  of  the  play  by  the  defendants? 
5.  By  a  careful  compai*isou  of  the  book  called  "  The  Quad- 
roon "  with  this  play,  is  there  any  evidence  disclosed  of  a  want 
of  originality  in  the  latter,  which  would  be  sufficient  to  sup* 
port  a  verdict  for  the  defendants,  founded  upon  that  evidence  ? 
The  first  point  we  have  to  consider  relates  to  the  author- 
ship of  the  play.  On  this,  the  evidence  of  Stuart,  the  defend- 
ants' witness,  is  clear  and  decisive,  at  least  sufficiently  so  to 
establish  a  prima  facie  case,  both  as  to  authorship  and 
originality.  He  states,  that  the  play  was  written  by  the 
plaintiff,  under  the  special  arrangement  already  referred  to. 
It  was  to  be  a  new  play,  and,  as  such,  was  put  on  the  stage 
and  had  a  successful  run.  its  originality  does  not  appear  to 
have  been  doubted  by  Stuart,  who  was  familiar  with  the  cur- 
rent dramatic  literature  of  the  day.  It  was  virtually  conceded , 
on  the  trial,  that  the  plaintiff  constructed  and  wrote  the  play, 
although  it  was  insisted  that  he  drew  his  materials  from  "The 
Quadroon,"  to  such  an  extent,  and  with  so  little  modification, 
as  to  destroy  his  claim  to  originality.  But  the  evidence  offered 
in  support  of  this  latter  claim,  was,  we  think,  properly  ruled 
out,  for  the  reasons  already  given.  A  (A^^  prima  fa^  case 
on  this  point  having  been  made  out,  and  nothing  having  been 
shown  to  rebut  it,  there  would  have  been  no  error  if  the  charge 
had  assumed  the  fact  as  proved.  This,  however,  was  not  the 
precise  form  of  the  charge.  The  language  used  was,  that  "if 
it  was  the  original  production  of  the  plaintiff,  the  title  was  in 
him."  But  it  is  unnecessary  to  discuss  this  point  at  any  length. 
A  verdict  for  the  defendants,  resting  on  this  feature  of  the  case 
and  on  the  evidence  as  it  stood,  could  not  be  sustained.  It 
would  be  clearly  a  verdict  against  evidence.  The  question 
whether  or  not,  in  point  of  fact,  the  use  made  of  the  materials 
of  "  The  Quadroon,"  in  the  construction  of  the  piece,  was  such 
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to  deny  to  the  latter  the  claim  of  originality,  will  be  here- 
after considered. 

Our  next  inquiry  is — Was  the  literary  property  in  the 
oomposition,  and  the  exclusive  right  to  its  representation,  in 
the  plaintiff?  The  questions,  under  this  head,  relate  to  the 
bearing,  on  the  plaintiff's  title,  of  the  fact,  that  he  wrote  the 
drama  while  in  the  employ  of  Stuart  and  for  hire,  and  also  to 
the  proof  of  his  copyright.  It  is  proper  here  to  revert  to  the 
agreement  under  which  this  play  was  produced  by  the  author. 
That  agreement  was,  that  he  should  write  this  play  and,  per- 
haps, some  other  plays,  and  that  he  should  contribute  his  and 
his  wife^B services  at  the  Winter  Garden  Theatre,  as  long  as  the 
plays  would  run  there,  and  receive  half  the  profits,  as  a  com- 
pensation. This  cannot  be  construed  into  a  contract  conferring 
upon  Stuart,  or  any  one  else,  the  legal  or  equitable  title  to  this 
drama.  The  title  to  literary  property  is  in  the  author  whose 
intellect  has  given  birth  to  the  thoughts  and  wrought  them 
into  the  composition,  unless  he  has  transferred  that  title,  by 
contract,  to  another.  In  the  present  case,  no  such  contract  is 
proved.  The  most  that  could  possibly  be  said,  in  regard  to 
the  right  of  Stuart,  or  his  trustee,  in  the  play,  is,  that  the  ar- 
rangement entitled  them  to  have  it  performed  at  the  Winter 
Garden  as  long  as  it  would  run.  There  is  not  the  slightest 
foundation  upon  which  they,  or  either  of  them,  can  rest  a  claim 
to  the  literary  property  in  the  manuscript.  That  property 
was  in  the  plaintiff,  subject,  at  most,  to  a  license  or  privilege, 
in  favor  of  Stuart  and  Fields,  to  have  the  piece  performed  at 
the  Winter  Garden.  Whether  the  plaintiff  was  guilty  of  a 
breach  of  that  part  of  his  agreement  which  bound  him  to  be- 
stow his  own  and  his  wife's  services,  we  need  not  inquire  here. 
Such  a  breach,  if  proved,  would  not  vest  the  proprietors  of  the 
theatre  with  the  title  to  "  The  Octoroon."  A  man's  intellectr 
ual  productions  are  peculiarly  jhis  own,  and,  although  they 
may  have  been  brought  forth  by  the  author  while  in  the  gen- 
eral employment  of  another,  yet  he  will  not  be  deemed  to  have 
parted  with  his  right  and  transferred  it  to  his  employer,  unless 
a  valid  agreement  to  that  effect  is  adduced.    Publishers,  when 
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they  employ  authors  in  particular  literary  enterprises,  of  course 
settle,  in  the  terms  of  their  contracts,  the  rights  of  each  party 
and  the  ownership  of  the  copyright.  This  was  not  the  case 
of  writing  a  book  for  publication  and  general  circulation.  The 
play  was  to  be  produced,  so  far  as  Stnart  and  Fields  were  con- 
cerned, for  a  special  purpose,  and  their  rights  are  co-extensive 
only  with  that  special  purpose,  which  was,  that  the  play  should 
be  brought  out  by  the  plaintiff  at  the  Winter  Garden,  and  be 
performed  as  long  as  it  would  run.  The  contract  cannot,  by 
the  most  liberal  construction,  be  expanded  beyond  this.  Under 
these  circumstances,  the  plaintiff*  was  entitled  to  the  copyright 
which  he  obtained.  The  proof  of  the  obtaining  of  such  copy- 
right made  a  clear  j/rirna  facie  case,  and  no  countervailing 
evidence  was  offered.  The  evidence  in  the  present  case  is  the 
same  as  in  the  case  of  Roberts  v,  Myers^  (23  Monthly  Law  Re- 
porter^  396.) 

We  come  now  to  the  third  proposition — Is  there  any  evi- 
dence, in  the  case,  that  the  plaintiff  had  abandoned  his  rights 
to  the  public?  It  appears,  in  the  proof,  that  the  play  was 
performed  at  the  Winter  Garden,  under  the  agreement,  and, 
of  course,  with  the  consent  of  the  plaintiff,  for  some  six  nights 
before  the  copyright  was  taken  out.  This  is  all  the  evidence 
there  is  of  an  abandonment  to  the  public.  From  this  the  de- 
fendants argue,  that  such  a  public  representation  for  profit, 
prior  to  the  taking  out  of  a  copyright,  was  a  dedication,  to  the 
public,  or,  at  least,  to  the  theatrical  public,  including  the  pro- 
fession of  pla3^er8,  of  the  right  to  represent  the  play  on  the 
stage.  No  printed  copy  of  the  play  having  ever  been  circu- 
lated, it  is  not  seriously  contended  that  the  plaintiff'  deprived 
himself  of  the  right  to  print  and  publish  it.  This,  naturally, 
brings  us  to  an  examination  of  the  statute  upon  which  the 
plaintiff  rests  for  protection,  and  upon  which  hissuitis  founded. 
It  is  the  Act  of  August  18th,  1856,  (11  U.  S.  Stat,  at  Large^ 
138,)  and  provides,  that  "  any  copyright  hereafter  granted 
under  the  laws  of  the  United  States,  to  the  author  of  any 
dramatic  composition,  designed  or  suited  for  public  represen- 
tation, shall  be  deemed  and  taken  to  confer  upon  the  said 
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author  or  proprietor,  his  heirs,  or  assigns,  along  with  the  sole 
right  to  print  and  publish  the  said  composition,  the  sole  right 
also  to  act,  perform,  or  represent  the  same,  or  cause  it  to  be 
acted,  performed,  or  represented,  on  any  stage  or  public  place, 
during  the  whole  period  for  which  the  copyright  is  obtained." 
The  object  of  this  statute  is  apparent  at  a  glance.  It  is  to 
secure  to  the  author  of  a  copyrighted  play  the  sole  right  to  its 
performance  in  any  public  place,  after  it  is  printed.  While  it 
is  in  manuscript  he  needs  no  protection.  Manuscripts  are  pro- 
tected by  the  common  law,  as  well  as  by  the  9th  section  of  the 
Act  of  February  3d,  1831,  (4  TI.  8.  Stat,  at  Large,  438.) 
(  Wfieaton  v.  Peters,  8  Peters,  691, 657 ;  Jones  v.  Thorne,  1.  W. 
Y,  Leg,  Ohs.,  408;  Bartlett  v.  Crittenden,  4  McLeam,  300,  5 
McLean,  32,  36.)  Whether  a  copyright  had  been  taken  out 
by  the  plaintiff  or  not,  the  defendants  would  have  had  no  right 
to  the  use  of  his  manuscript  play ;  and,  although  they  had 
obtained  a  copy  without  the  consent  of  the  plaintiff,  a  Court 
of  Equity  would  have  promptly  restrained  them  from  any  use 
of  such  copy,  beyond  what  the  plaintiff  had  authorized.  The 
reading  of  a  manuscript  lecture  or  discourse,  or  the  perform- 
ance of  a  manuscript  play  in  public,  by  the  author,  does  not 
confer  upon  the  hearer  any  title  to  the  manuscript,  or  any 
right  to  a  copy,  or  to  the  unauthorized  use  of  a  copy,  wliich 
DQay  surreptitiously,  or  accidentally,  pass  into  his  hands.  Tlie 
jurisdiction  of  the  Courts  of  the  United  Sates  is,  indeed,  con- 
fined, by  the  9th  section  of  the  Act  of  February  3d,  1831,  to 
cases  of  threatened  or  actual  printing  and  publication,  and 
would  probably  not  include  the  public  performance  of  a  manu- 
script play,  unless,  indeed,  the  parties  should  be  citizens  of 
different  States.  But  the  jurisdiction  of  the  State  Courts,  in 
suits  to  protect  the  owners  of  manuscripts,  is  complete,  in  all 
other  emergencies.  The  plaintiff,  then,  being  the  original  au- 
thor of  this  play,  his  performance  of  it  in  public,  or  the  per- 
formance of  it  by  the  company  at  the  Winter  Garden,  with 
his  consent,  for  a  compensation  to  him,  cannot  be  regarded  as 
any  evidence  of  his  abandonment  of  the  manuscript  to  the 

public,  or  to  the  profession  of  players.    The  copy  taken  by 
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Stuart,  whether  with  or  without  the  consent  of  the  author, 
was  evidently  intended  by  the  latter  for  no  other  use  tlian  that 
connected  with  its  performance  at  the  Winter  Garden,  and 
Stuart  had  no  right  to  put  it  to  ajiy  other  use,  and  could  con- 
fer none  upon  the  defendants.  The  common  law  protected 
this  play,  so  long  as  it  was  in  manuscript,  or,  at  least,  it  was 
protected  by  equitable  remedies.  {Macldin  v.  Richardson^ 
Ambler^a  /^.,  694 ;  Curtis  on  Copyright^  103.)  The  Act  of 
February  3d,  1831,  protects  the  right  of  the  author  to  print 
and  publish  it.  The  Act  of  August  18th,  1856,  superadds  to 
the  rights  of  the  author,  the  exclusive  right  to  the  public  rep- 
resentation of  the  play,  after  the  copyright  for  printing  and 
publishing  it  has  been  granted.  The  only  effect  of  this  Act 
on  the  rights  of  the  author,  while  his  production  is  in  manu- 
script, is,  that  it  gives  him  a  remedy  at  law  against  a  party, 
after  ho  has  taken  out  his  copyright,  when,  before,  he  possibly 
had  only  a  remedy  in  equity.  There  can  be  no  evidence  of 
abs^donment  to  the  public  of  any  rights  growing  out  of  the 
authorship  of  a  manuscript,  drawn  from  the  mere  fact  that  the 
manuscript  has,  by  the  consent  and  procurement  of  the  author, 
been  read  in  public  by  him,  or  another,  or  recited,  or  repre- 
sented, by  the  elaborate  performances  and  showy  decorations 
of  the  stage.  If  the  reading,  recitation,  or  performance  is 
conducted  by  his  direction,  by  his  agents,  for  his  benefit  and 
profit,  with  the  sanction  of  the  law,  how  can  it  be  said  to  be 
evidence  of  his  intention  to  abandon  his  production  to  the 
public  ?  Suppose  Mrs.  Kemble  were  to  read,  in  her  unrivalled 
manner,  a  drama  of  her  own  production,  would  the  reading  be 
a  dedication  to  the  public,  and  authorize  any  elocutionist  to 
read  it,  who  could  obtain  a  copy,  against  the  consent  of  the 
author  ?  How  would  it  change  the  matter,  if  she  should,  in- 
stead of  reading  the  play,  have  it  brought  out  by  a  company 
at  Wallack's,  or  the  Winter  Garden,  with  all  the  embellish- 
ments which  the  stage  can  lend  ?  The  true  doctrine  is,  that 
the  literary  property  in  the  manuscript  continues  in  the  author, 
so  long  as  he  exercises  control  over  it,  or  has  the  right  to  con- 
trol it ;  and,  until  its  publication,  no  one  has  a  right  to  its  use 
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or  that  of  its  contents,  without  his  consent.  Therefore,  any 
special  use  of  it  by  hira,  in  public,  for  his  own  benefit,  is  a  use 
perfectly  consistent  with  his  exclusive  right  to  its  control,  and 
is  no  evidence  of  abandonment.  {Roberts  v.  Myers^  23 
Monthly  Law  Reporter^  396.) 

As  to  the  fourtli  proposition,  very  little  need  be  said.  It 
appeared  in  proof,  that  the  plaintiff  several  times  passed  the 
theatre  of  the  defendants  during  the  time  the  play  was  in  pro- 
gress there,  and  that  it  was  announced  by  large  bill  posters, 
which  he  must  have  seen.  Indeed,  it  is  conceded,  that  while 
the  piece  was  being  played  there,  the  plaintiff  knew  it,  and 
did  not  object,  during  the  nine  nights  in  question.  The  Court 
was  asked  to  charge  the  jury,  that,  as  matter  of  law,  he  ought 
to  have  objected,  and  that  his  failure  to  do  so  would  warrant 
the  jury  in  inferring  his  assent  to  the  performance.  If  the 
defendants  had  been  ignorant  of  the  plaintiffs  right,  and  had 
gone  on  under  a  misapprehension  of  the  facts,  or  if  they  had 
supposed  he  assented,  they  might  make  this  claim  with  a  bet- 
ter grace.  But  the  evidence  shows  conclusively,  that  Stuart 
distinctly  informed  the  defendant's  agent,  when  he  went  to 
purchase  the  play,  that  his,  Stuart's,  right  to  it  was  disputed 
by  the  plaintiff,  in  a  suit  then  pending.  It  shows  further, 
that,  instead  of  relying  on  the  consent  of  the  plaintiff,  they 
impliedly  disclaimed  it,  by  publicly  announcing,  in  their 
cards  and  bill  posters,  that  the  piece  was  purchased  exclusively 
from  Stuart,  and  was  played  with  his  consent.  The  plaintiff 
would  be  entitled  to  have  a  verdict  against  him  on  the  ground 
of  his  assent,  if  one  had  been  rendered  against  him  on  the  evi- 
dence in  this  case,  promptly  set  aside.  The  defendants  knew, 
before  their  purchase,  that  the  plaintiff  was  contesting,  in  a 
Court  of  Equity,  Stuart's  right  to  the  play,  even  his  right  to 
perform  it  at  the  Winter  Garden,  and  when  they  purchased  it 
from  him  with  this  knowledge,  they  took,  with  it,  the  most 
solemn  form  of  dissent  known  to  the  law,  and  a  notice  that, 
if  they  played  the  piece,  relying  on  Stuart's  conveyance,  it 
was  at  their  own  peril.  But  the  jury  were  not  directed  on 
this  point  of  assent,  although  it  is  conceived  they  might  prop- 
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erly  have  been,  on  the  ground  that  the  proof  of  dissent  was 
clear.  They  were  instructed,  that  if  the  plaintiff  assented  to 
the  performance  by  the  defendants,  then  he  could  not  re- 
cover ;  and  that,  in  determining  whether  he  did  thus  assent 
or  not,  they  could  take  into  consideration  his  silence  when  the 
piece  was  being  performed  at  the  New  Bowery  Theatre,  in 
connection  with  the  other  evidence.  There  was  no  error  on 
this  point. 

We  come  now  to  the  last  topic  in  this  controversy,  which 
relates  to  the  originality  of  this  drama,  when  compared  with 
the  novel  of  Mayne  Eeid,  called  '*  The  Quadroon."  Though, 
as  already  remarked,  not  strictly  in  the  record,  yet  the  ques- 
tion is  one  little  fitted  for  investigation  by  a  jury,  and,  for 
reasons  already  given,  was  not  submitted  to  them.  The 
counsel,  however,  have  consented  that  the  Court  may  com- 
pare the  two  works,  and,  if  the  play  cannot  be  sustained  as 
an  original  production,  then  the  verdict  is  to  be  set  aside  and 
a  new'-trial  is  to  be  granted. 

It  is  difficult  to  lay  down  any  precise  rule  which  can  be 
applied  in  all  cases,  as  a  test  of  originality.  A  work  may 
be  original  in  the  eye  of  the  law,  when  it  is  not  in  the  eye  of 
the  critic.  Mr.  Curtis,  in  his  instructive  work  on  Copyright, 
well  remarks :  "  A  book  may  also  be  original,  in  the  sense  of 
the  law,  although  the  materials  of  which  it  is  composed,  the 
hints  and  sources  from  which  its  matter  was  derived,  can  all 
be  traced  out  in  former  works,  provided  the  author  has  exer- 
cised selection,  arrangement,  and  combination,  and  has  there- 
by produced  anything  new."  {Curtis  on  Copyright,  p.  177.) 
These  are  just  reflections,  and  a  rule  fully  as  liberal  as  that 
stated  by  the  writer,  must  be  applied  to  dramatic  composi- 
tions, where  the  materials  on  which  the  author  works  are 
often  old  and  well  known.  Many  of  the  plays  of  Shakspeare 
are  framed  out  of  materials  which  existed  long  before  his 
time,  and  were  gathered  by  him  from  ancient  chronicles,  and 
other  dusty  receptacles  of  antiquated  literature.  But  these 
dry  bones  of  the  past  the  poet  combined  anew,  pouring  over 
them  the  efl*ulgence  of  his  own  genius,  until  they  were  quick- 
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ened  with  a  new  life  and  adorned  with  a  hitherto  unknown 
beanty.  Of  this,  Macbeth  is  an  instance.  The  original  tale, 
from  Ilollingshed,  whether  a  fable  or  a  verity,  was  of  very  in- 
different quality ;  but  Shakspeare,  as  remarked  by  Sir  Walter 
Scott,  "  adorned  it  with  a  lustre  similar  to  that  with  which 
a  level  beam  of  the  sun  often  invests  some  fragment  of  glass, 
which,  though  shining  at  a  distance  with  the  lustre  of  a 
diamond,  is,  by  a  near  investigation,  discovered  to  be  of  no 
worth  or  estimation." 

A  thorough  comparison  of  the  novel  and  the  play  in  this 
case,  will  cleax*ly  show  that  the  latter  is  an  original  work,  in 
the  sense  of  the  law.  It  is  not  a  copy  of  "  The  Quadroon," 
nor  an  abridgment  of  it.  The  most  than  can  be  said  in  favor 
of  their  similarity  is,  that  the  dr.amatis  personm  of  the  play 
are,  a  portion  of  them  at  least,  suggested  by  those  that  figure 
iu  the  novel.  The  prominent  characters  in  each  have  some 
features  in  common,  and  move  iu  and  are  acted  ,upou  by  the 
same  social  organization ;  but  there  are  points  of  marked 
contrast,  both  in  the  fictitious  persons  sketched,  and  the  \'icis- 
situdes  they  experience.  Some  of  the  actors  in  the  drama 
are  almost  wholly  dissiii:\ilar  to  their  supposed  prototypes  in 
the  novel ;  and,  were  it  not  for  their  relation  to  the  central 
figure,  which  is  a  quadroon  girl  in  both  the  book  and  the 
play,  their  resemblance  would  hardly  have  been  noticed.  The 
author  of  "The  Quadroon"  has  no  just  cause  of  complaint 
against  this  plaintiff.  His  vested  rights  have  not  been  invad- 
ed by  the  latter,  and  the  policy  of  the  law  is  to  encourage 
literary  labor,  so  far  as  it  can  be  done  without  infringing 
upon  the  rights  already  granted  to  othera.  Plagiarism  and 
servile  imitations  are  not  to  be  encouraged.  Those  literary 
thefts  wliich  are  committed  upon  copyrighted  works  the  law 
promptly  suppresses.  The  mere  copyist,  or  the  slavish  imita- 
tor who  produces  old  materials,  substantially  in  their  old 
form,  without  new  combination,  is  entitled  to  no  protection 
under  the  statute.  But  the  law  rests  upon  no  code  of  com- 
parative criticism.  It  protects  alike  the  humblest  efforts  at 
instruction  or  amusement,  the  dull  productions  of  plodding 
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mediocrity,  and  the  most  original  and  imposing  displays  of 
intellectual  power.  This  law  sfaonld  be  liberally  construed 
in  favor  of  authors,  and,  leaving  their  comparative  merits  to 
be  settled  by  critics,  at  the  tribunal  of  public  opinion,  it  should 
protect  and  encourage  their  labors.  The  fruits  of  their 
literary  toils  should  be  secured  to  them  by  the  high^t  title, 
for  they  keep  open  the  springs  of  thought  which  feed  the 
intellectual  life  of  the  nation. 

We  are  of  the  opinion  that  there  is  no  error  in  the 
record,  and  that  the  validity  of  the  copyright  is  fully  support- 
ed by  the  originality  of  the  play.    A,  new  trial  is  denied. 


The  TlNriED  States  vs.  Albert  Horn. 

A  jury,  on  the  trial  of  an  indictment,  after  they  had  retired  to  consider  their 
verdict,  were,  at  their  request,  furnished  by  the  officer  in  charge  of  them,  with 
several  directories  of  the  city  of  New  York. «  This  fact  was  made  known  to 
the  Court  before  the  verdict,  which  was  one  of  conviction,  was  rendered,  and 
they  were  then  recalled  and  directed  by  the  Court  to  wholly  disregard,  in 
coming  to  a  result,  any  information  they  might  have  obtained  from  the  books, 
and  it  did  not  appear  that  the  irregularity  operated  in  any  way  to  the  dis- 
advantage of  the  prisoner:  Held,  that  such  irregularity  was  not  sufficient 
ground  for  granting  a  new  trial. 

Where  an  accomplice  with  the  defendant  in  an  indictment,  is  examined  as  a  wit- 
ness for  the  prosecution,  his  wife,  not  being  an  accomplice  herself,  is  a  com- 
petent witness  to  prove  any  independent  facts  not  sworn  to  by  her  husband, 
and  not  forming  any  part  of  his  acts,  although  those  facts  fasten  a  guilty 
knowledge  on  the  defendant. 

(Before  Nkmon  and  Shipman,  JJ.,  Southern  District  of  New  York,  November 
10th,  1862.) 

This  was  an  indictment  for  fitting  out  and  sending  away 
a  vessel,  with  intent  that  she  should  be  employed  in  the  slave 
trade.  At  the  trial,  the  defendant  was  found  guilty,  and  he 
now  moved  for  a  new  trial. 
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JE.  Ddafield  Smithy  {District  Attorney^  for  the  United 
States. 

James   T,  Brady ^  for  the  defendant. 

Shtpman,  J  It  is  alleged,  in  support  of  this  motion,  that, 
after  the  case  was  submitted  to  the  jury  and  they  had  retired 
to  their  room,  they  applied  to  the  officer  in  charge  of  them  to 
famish  them  with  several  directories  of  the  city  of  New  York, 
and  that  the  officer  complied  with  this  request ;  and  it  is 
alleged  that  this  irregularity  is  sufficient  to  avoid  the  verdict  and 
entitle  the  prisoner  to  a  new  trial.  We  have  already  stated 
that  this  was  a  highly  improper  act  of  the  officer.  For  it  he 
has  received  the  pointed  censure  of  the  Court.  But  nothing 
appears  before  us  to  show  that  this  irregularity  operated,  in 
any  way,  to  the  disadvantage  of  the  prisoner.  Without  de- 
termining the  general  question,  how  far  affidavits  of  jurors  can 
be  read  for  the  purpose  of  disturbing  their  verdict,  or  whether 
they  can  be  read  at  all  for  that  purpose,  we  do  not  think  the 
one  offered  presents  any  facts  calling  for  the  Court  to  set  aside 
this  verdict,  especially  in  view  of  the  fact  that  the  circumstance 
of  the  books  having  gone  to  the  jury  was  made  known  to  the 
Court  before  they  had  come  into  Court  with  their  verdict,  and 
that  they  were  then  recalled  and  dii'ected  by  the  Court  to 
retire  to  their  room  and  banish  from  their  minds  any  informa- 
tion they  might  have  obtained  from  the  books,  and  to  wholly 
disregard  any  such  information,  in  coming  to  whatever  result 
they  might  reach. 

The  second  ground  upon  which  the  motion  for  a  new  trial 
rests,  is  founded  upon  alleged  error  in  the  charge  to  the  jury, 
touching  the  weight  to  be  given  to  the  testimony  of  Mrs.  Craw- 
ford, the  wife  of  one  of  the  witnesses  tor  the  government. 
Crawford,  the  husband,  was  confessedly  an  accomplice,  and 
the  jury  were  instructed  that  it  was  not  safe  to  convict  upon 
the  uncorroborated  testimony  of  accomplices  alone.  The  de- 
fendant contended,  upon  the  authority  of  the  case  of  Sex  v. 
Neal^  (7  Ca/rr.  cfe  P.,  168,)  that  the  wife's  testimony  was  not 
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competent  in  law  to  confirm  the  statements  of  her  husband. 
The  Court  charged  the  jury  on  this  point  as  follows  :  '^  Mrs. 
Crawford  is  not,  upon  the  evidence  before  us,  an  accomplice, 
and,  so  far  as  she  testifies  to  facts  not  testified  to  by  her  hus- 
band, her  statements  must  rest  upon  her  personal  credibility, 
subject  to  any  inconsistency  in,  or  contradiction  of,  her  story. 
Although  she  cannot,  in  law,  as  the  wife  of  an  accomplice, 
corroborate  and  strengthen  his  particular  statements,  she  is  a 
competent  witness,  if  believed  by  the  jury,  to  prove  any  inde- 
pendent facts  not  sworn  to  by  her  husband,  and  not  forming 
any  part  of  his  acts,  although  those  facts,  if  believed  by  the 
jury,  fasten  a  guilty  knowledge  on  the  defendant."  We  think 
the  rule  here  laid  down  is  sufficiently  favorable  to  the  defend- 
ant. Whether  we  should,  upon  full  deliberation,  affirm  the 
doctrine  laid  down  in  the  case  of  Hex  v.  JV^eal,  we  are  not  pre- 
pared to  say.  But,  assuming  it,  for  the  purpose  of  this  case, 
to  be  correct,  we  have  no  hesitation  in  affirming  the  particular 
instructions  that  were  given  to  the  jury  in  the  present  case,  in 
connection  with  that  doctrine. 

The  motion  is  overruled,  upon  both  grounds. 


The  United  States  vs.  Joseph  E.  Santos. 

Where  a  defendant  in  an  indictment,  who  was  on  bail,  departed  the  Court  with- 
out leave,  during  the  trial,  and  the  recognizance  of  bail  was  estreated  and 
ordered  to  be  prosecuted,  but,  the  offence  being  only  a  misdemeanor,  the  trial 
proceeded  in  the  absence  of  the  defendant,  and  he  was  acquitted,  the  Court, 
under  the  6th  section  of  the  Act  of  February  28th,  1839,  (5  CT.  S.  StaL  at 
Largcy  322,)  the  bail  being  innocent,  set  aside  the  estreat,  on  the  application 
of  the  bail. 

(Before  Nelsgi^,  J.,  Southern  District  of  New  York,  November  26th,  1862.) 

This  was  an  indictment  for  fitting  out  a  vessel  with  intent 
to  employ  her  in  the  slave  trade.  One  James  Murphy,  as 
surety,  entered  into  a  recognizance  for  the  appearance  of  the 
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defendant,  to  abide  the  order  of  the  Court.  The  defendant 
appeared  and  answered  to  the  indictment,  but,  during  the  trial 
and  before  it  was  concluded,  he  departed,  without  the  leave  of 
the  Court.  He  was  called  and  defaulted,  and  the  recognizance 
was  duly  estreated  and  ordered  to  be  prosecuted,  but,  as  the 
oflfence  charged  was  only  a  misdemeanor,  the  trial  proceeded, 
and  the  defendant  was  acquitted  by  the  jury.  Murphy  now 
applied  to  the  Court,  to  be  relieved  from  the  default  and 
estreat. 

^.  Ddajldd  Smithy  {District  Attorney^  for  the  United 
States. 

James  T.  Brady^  for  the  surety. 

Nelson,  J.  The  6th  section  of  the  Act  of  February  28th, 
1839,  (5  U.  S.  Stat  at  Large^  322,)  provides,  that  in  case  of 
the  forfeiture  of  a  recognizance  in  a  criminal  case,  the  Court 
shall  have  authority,  in  its  discretion,  to  remit  the  whole  or  a 
part  of  the  penalty,  whenever  it  shall  appear  that  there  has 
been  no  wilful  default  of  the  parties,  and  that  a  trial  can,  not- 
witlistanding,  be  had  in  the  case,  and  that  public  justice  does 
not  otherwise  require  the  same  penalty  to  be  exacted.  This 
case  is  rather  stronger  in  favor  of  the  application  than  those 
contemplated  in  the  statute.  Here  the  trial  has  been  had,  and 
the  prisoner  has  been  acquitted.  The  condition  of  the  recog- 
nizance has  been  performed  in  fact,  though  not  in  contempla- 
tion of  law,  for  the  defendant  has  stood  the  trial.  The  case 
being  a  misdemeanor,  it  was  competent  to  proceed  with  the 
trial  in  his  absence.  Although  it  must  be  assumed  that  the 
default  was  wilful,  as  it  respects  the  prisoner,  for  aught  thnt 
appears  the  bail  is  innocent,  and  he  is  the  person  most  materi- 
ally interested  in  the  success  of  the  motion.  Under  the  actual 
cireurastauces  of  the  case,  I  think  that  the  breacli  of  the  con- 
dition of  the  recognizance  is  technical,  and  that  it  would  be 
nnreasonable  to  impose  it.  I  shall,  therefore,  direct  the  default 
and  estreat  to  be  set  aside.  The  bail  must  pay  to  the  District 
Attorney  the  costs  of  any  suit  that  has  been  commenced. 
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The  United  Sta.tes  v8.  Fifteen  HoasHEADS  of  BRiLNDY. 

A  seizure  case,  triable  by  a  jury  in  the  District  Court,  cannot  be  reviewed  in 
this  court  on  an  appeal,  but  can  be  reviewed  only  on  a  writ  of  error. 

Where  such  a  case  is,  by  agreement  of  parties,  tried  by  the  District  Court  with-- 
out  a  jury,  the  record  should  be  made  up  in  form,  as  in  the  case  of  a  writ  of 
error,  with  the  proper  exceptions  to  the  admission  or  rejection  of  testimony, 
or  to  the  instructions  of  the  Court  to  the  jury. 

(Before  Nelson,  J.,  Northern  District  of  New  York,  November,  1862.) 

In  this  case  a  libel  of  information  was  filed  in  the  District 
Court,  for  the  forfeiture  of  fifteen  hogsheads  of  brandy,  for  un- 
dervaluation. The  case  was  tried  in  the  District  Court,  by 
the  Court  without  a  jury,  under  an  agreement  between  the 
parties  that  the  Court  should  determine  the  law  and  render  a 
verdict  and  judgment.  This  was  done,  and  the  Court  gave 
judgment  for  the  libellants,  and  the  claimants  took  an  appeal 
to  this  Court.  -The  libellants  now  moved  to  dismiss  the  ap- 
peal. 

Nelson,  J.  A  seizure  case,  such  as  the  present  one  is,  in 
which  the  parties  are  entitled  to  a  trial  by  jury,  can  only  be 
reviewed  on  a  writ  of  error.  And,  if  a  writ  of  error  had  been 
taken  in  this  case,  this  Court  could  not  have  entertained  it, 
because  there  is  no  bill  of  exceptions  ;  and  there  could  have 
been  none,  as  the  Court  below  was  made  the  judge  of  both 
the  law  and  the  fact.  The  record  should  have  been  made  up 
in  forjn,  as  in  the  case  of  a  writ  of  error,  with  the  proper  ex- 
ceptions to  the  admission  or  rejection  of  testimony,  or  to  the 
instructions  of  the  Court  to  the  jury. 

The  appeal  is  dismissed  for  want  of  jurisdiction,  but  with- 
out costs. 
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Danfokth  N.  Barney 

The  President,  Directors  and  Company  of  the    Globe 

Bank,  of  Boston. 

A  suit  commenced  by  summons  in  a  State  Court  of  New  York,  under  the  135th 
section  of  the  Code  of  Procedure  of  that  State,  against  a  foreign  corporation 
having  property  iu  that  State,  followed  by  a  warrant  of  attachment  issued 
under  section  22*7  and  the  following  sections  of  the  same  Code,  against  tlio 
property  of  the  defendants  in  that  State,  and  duly  served  by  attaching  prop- 
erty, is  "  a  suit,"  within  the  meaning  of  the  12th  section  of  the  Judiciary  Act 
of  September  24tli,  1789,  (1  U,  8.  Stat,  at  Large,  79,)  providing  for  the  re- 
moval of  suits  into  this  Court. 

This  Court  has  jurisdiction  of  such  a  suit,  if  properly  removed,  although  it  could 
not,  by  reason  of  the  provisons  of  the  11th  section  of  the  ^me  Act,  have 
compelled  the  defendants,  by  compulsory  process,  to  submit  to  its  jurisdiction 
in  a  suit  originally  brought  against  them  in  this  Court. 

Such  a  suit  can  be  removed  by  the  foreign  corporation  under  the  provision  of 
the  said  12th  section,  which  gives  the  right  of  removal  to  defendant  who  is 
a  citizen  of  another  State  than  that  in  which  the  suit  is  brought. 

A  suit  to  recover  damages  from  a  corporation  for  its  breach  of  an  implied  con- 
tract, in  neglecting  to  protest  and  give  notice  in  regard  to  certain  drafts  for- 
warded to  it  by  a  correspondent  bank,  such  suit  being  brought  by  an  assignee 
of  the  tight  of  action,  is  not,  within  the  meaning  of  the  11th  section  of  the  said 
Act,  a  suit  to  recover  the  contents  of  a  chose  in  action  in  favor  of  an  assignee. 

After  the  removal  of  a  suit  into  this  Court  from  a  State  Court,  under  the  said 
I2th  section,  an  attachment  of  property  of  the  defendant,  made  before  the 
removal  of  the  suit  into  this  Court,  under  a  wan;ant  of  attachment  issued  by 
the  State  Court  after  the  commencement  of  the  suit,  will  continue  to  bold  the 
property  to  answer  the  final  judgment  of  this  Court  in  the  suit,  as  being, 
within  the  meaning  of  said  I2th  section,  an  attachment  of  such  property  by 
"  the  original  process.  " 

(Before  Shipman,  J.,  Southern  District  of  New  York,  November,  1862.) 

This  was  a  suit  originally  bronght  in  the  Supreme  Court 
of  the  State  of  New  York.  The  plaintiff  was  a  citizen  of  that 
State,  and  the  defendants  were  a  corporation  located  iu  the 
State  of  Massachusetts.    The  action  was  brought  by  the  plain- 
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tiff,  as  assignee  of  the  Merchants'  Bank,  of  Cleveland,  Ohio,  to 
recover  damages  for  an  alleged  breach  of  an  implied  contract 
arising  out  of  the  course  of  business  between  the  two  banks. 
The  alleged  breach  consisted  in  the  neglect  of  the  defendants 
to  protest  and  give  notice  in  regard  to  certain  drafts,  &c.,  for- 
warded to  them  by  the  Merchants'  Bank.  The  action  was 
commenced  by  summons,  under  the  135th  section  of  the  New 
York  Code,  which  provides  for  the  bringing  of  suits  against 
foreign  corporations  having  property  in  the  State  of  New 
York.  The  defendants  being  non-resident  and  out  of  the 
State,  no  service  could  be  made  on  them,  except  by  the  publi- 
cation of  the  summons  as  provided  for  in  that  section.  Sub- 
sequently, according  to  the  provisions  of  the  same  Code,  {sees. 
227  et  seq,^)  the  plaintiff  obtained  a  warrant  of  attachment 
against  the  property  of  the  defendants  in  New  York,  which 
was  duly  served  and  property  was  attached.  Afterwards,  the 
defendants  entered  an  appearance  in  the  State  Court,  and  filed 
their  petition,  under  the  12th  section  of  the  Judiciary  Act  of 
September  24th,  1Y89,  (  U.  S,  Stat,  at  Large,  79,)  for  tlie  re- 
moval of  the  case  into  this  Court.  The  order  of  removal  hav- 
ing been  granted  by  the  State  Court,  and  the  case  entered  in 
this  Court,  the  plan  tiff  now  moved  to  remand  the  case  to  the 
State  Court,  for  want  of  jurisdiction. 

JBenjamin,  D.  SUlimany  for  the  plantiff. 

Augustus  K  Smith,  for  the  defendants. 

Shipman,  J.  It  is  supposed,  by  the  parties  to  this  con- 
troversy, that  the  National  and  State  Courts  have  laid  down 
different  rules  of  law,  and  come  to  different  conclusions,  in 
cases  of  like  character,  and  that  the  result  in  this  case  may, 
therefore,  depend  to  some  extent  upon  the  particular  tribunal 
in  which  it  shall  be  finally  determined.  This,  although  not 
affecting  the  grounds  upon  which  it  must  be  decided,  renders, 
in  their  judgment,  th^  disposal  of  this  motion  of  unusual  im- 
portance to  the  parties  themselves.  In  coming,  therefore,  to 
the  result  which  I  have  reached,  I  have  not  failed  attentively 
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to  consider  the  very  learned  and  elaborate  argument  pre- 
sented in  support  of  the  motion.  The  more  prominent  fea- 
tures of  this  argument  are  :* 

1.  That  this  is  not  "  a  suit,"  within  the  meaning  of  the 
12th  section  of  the  Judiciary  Act,  but  a  mere  special  statutory 
proceeding  in  rerrij  and  therefore  not  within  this  section  pro- 
viding for  a  removal ; 

2.  That  if  it  be  such  a  suit,  still  it  is  not  subject  to  re- 
moval, because  no  cases  can  be  removed  from  a  State  Court 
to  the  Circuit  Court  except  such  as  could  have  been  originally 
brought  in  the  latter,  and  that  this  does  not  fall  within  that 
class  of  cases ; 

3.  That  the  defendant,  the  Globe  Bank,  is  not  a  citizen 
within  the  meaning  of  the  12th  section  of  the  Judiciary  Act, 
and,  therefore,  cannot  exercise  the  privilege  of  removal  ; 

4.  That  the  plaintiff  sues  as  assignee  of  the  Merchants' 
Bank,  of  Cleveland,  Ohio,  which  latter  could  not  have  main- 
tained a  suit  in  this  District  against  this  defendant ;  that  the 
plaintiff  can  bring  no  suit  in  this  Court  as  assignee,  which  liis 
assignor  could  not  have  brought ;  and  that,  therefore,  tlie  juris- 
diction fails. 

Upon  the  first  of  the  series  of  propositions  I  have  enume- 
rated, it  may  be  remarked,  that  the  proceeding  by  which  the 
action  was  commenced  in  the  State  Court,  was,  substantially, 
one  of  foreign  attachment,  the  object  of  which  is  to  take  the 
property  of  a  non-resident  which  is  within  reach  of  the  pro- 
cess of  the  Court,  and  apply  it  to  the  satisfaction  of  the  claim 
that  may  be  judicially  established  against  him,  although  his 
person  may  be  beyond  the  reach  of  that  process.  The  form  of 
the  proceeding  under  which  the  attachment  was  made  in  this 
case  differs  somewhat  from  that  used  in  some  of  the  other 
States.  The  warrant  of  attachment  did  not  form  a  part  of,  or 
accompany,  the  summons,  when  that  was  issued,  but  was  sub- 
sequently granted,  on  application  of  the  plaintiff.  This,  how- 
ever, was  merely  optional  with  the  plaintiff.  The  Code  pro- 
vides, that  he  may  have  the  warrant  "  at  the  time  of  issuing 
the  summons,  or  at  any  time  afterwards."    Now,  there  is  a 
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certain  popular  sense  in  which  this  may  be  said  to  be  a  pro- 
ceeding in  reirij  inasmuch  as  it  deals  with  the  things  or  prop- 
erty of  the  defendant,  whether  it  reaches  his  person  by  legal 
process  or  not.     So  is  every  proceeding  by  which  the  property 
of  a  defendant  is  attached  and  appropriated  to  the  satisfaction 
of  his  debts.     But  how  is  this  done,  in  actions  at  law?     In 
all  cases,  by  a  judgment  of  a  Court  of  law  pronounced  in  the 
progress  of  the  cause,  adjudging  him  liable  to  the  plaintiff  on 
the  cause  of  action  set  out  in  the  declaration.     The  judgment 
is  against  hira,  in  personam^  and  not  against  a  specific  piece  of 
property,  or  thing,  like  a  decree  against  a  ship,  or  a  bale  of 
goods,  in  a  Court  of  Admiralty.     The  liability  of  the  defend- 
ant does  not  rest  upon  the  fact  that  he  is  the  owner  of  certain 
specific  articles  of  property  proceeded  against,  out  of  which 
springs'  an  obligation  against  him,  to  be  enforced  by  a  seizure 
and  condemnation  of  the  things,  in  a  proceeding  strictly  in 
rem.     The  only  substantial  difference  between  the  character 
or  legal  effect  of  a  judgment  obtained  through  process  of  foi^ 
eigu  attachment,  and  one  obtained  after  personal  service,  is, 
that  the  defendant  is  not  concluded  by  it.     The  proceeding 
by  foreign  attachment  is  a  suit,  and  a  suit  at  law,  within  the 
meaning  of  the  Act  of  Congress  under  consideration.     The 
exemption  of  the  defendant  from  being  personally  concluded 
by  it  is  one  which  he  can  waive  by  appearing  in  the  suit  and 
pleading  to  the  issue.     His  appearance  does  not  change  tlie 
nature  of  the  action.     It  enlarges  the  legal  effect  of  the  judg^ 
ment,  so  as  to  preclude  him  from  further  contesting  it,  except 
by  way  of  revision,  in  the  same,  or  some  appellate  tribunal. 

The  principle  contended  for  in  the  second  proposition, 
namely,  that  no  case  can  be  removed  from  the  State  Court  to 
the  Circuit  Court  unless  it  could  have  been  originally  brought 
there,  is  not  of  universal  application. 

It  is  contended,  that  the  Globe  Bank,  being  neither  an  in- 
habitant of,  nor  found  within,  the  District,  at  the  time  of 
serving  the  writ,  could  not  be  sued  in  the  Circuit  Court.  This 
objection  rests  upon  a  clause  in  the  11th  section  of  the  Judi- 
ciary Act,  which  provides,  that  *'  no  civil  suit  shall  be  brought 
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before  either  of  said  Courts  "  (Circuit  or  District) ''  against  an 
inhabitant  of  the  United  States,  by  any  original  process,  ip 
any  other  District  than  that  whereof  he  is  an  inabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  the  writ."  A 
preceding  clause  of  the  same  section  confines  the  jurisdiction 
to  suits  "  between  a  citizen  of  the  State  where  the  suit  is 
brought  and  a  citizen  of  another  State."  No  question  arises 
under  the  latter  clause,  in  this  part  of  the  case.  The  plaintiff 
is  a  citizen  of  this  State,  residing  in  this  District.  The  Globe 
Bank  is  an  inhabitant  of  the  State  of  Massachusetts,  and  was 
not  fonnd  in  this  District  at  the  time  of  serving  the  writ.  It 
is  clear  that  no  cojiipulsory  process  could  force  the  Globe  Bank 
into  this  Court.  The  very  object  of  the  statute  was  to  exempt 
pai'ties  defendant,  who  are  non-resident  and  out  of  the  District 
at  the  time  of  serving  the  writ,  from  liability  to  be  sued  in 
Districts  other  than  those  of  which  they  are  inhabitants,  or  in 
which  they  are  present  at  the  time  when  suit  is  brought.  The 
reason  of  this  provision  is,  obviously,  to  prevent  a  plaintiff 
from  subjecting  a  defendant  to  a  litigation  in  a  distant  juris- 
diction, within  which  he  neither  resides  nor  enters.  Any  other 
rule  would  be  oppressive,  in  a  country  of  such  vast  territorial 
extent  as  the  United  States.  But  this  rule  is  established  for 
the  protection  of  the  defendant,  and  is  a  personal  privilege, 
which  he  can  alwaj^s  waive.  He  may  waive  it  in  a  suit  of 
foreign  attachment  as  well  as  in  any  other.  {Toland  v.  Sjpragitej 
12  P^.,  330, 331.)  It  follows  that,  although  the  Globe  Bank 
could  not  have  been  brought  into  this  Court  by  any  compul- 
sory process,  it  being  non-resident  and  without  the  District  at 
the  time  of  serving  the  writ,  yet,  if  this  very  suit  had  been 
originally  instituted  in  this  Court,  and  the  defendant  had  ap- 
peared and  pleaded  to  the  issue,  it  would  have  cured  the  error. 
The  jurisdiction  of  this  Court  would  then  have  been  complete 
over  the  person  of  the  defendant,  as  it  certainly  would  have 
been  over  the  subject  matter  of  the  action. 

But,  the  validity  of  this  removal  is  to  be  tested  by  the  12th, 
instead  of  the  11th,  section  of  the  Act  in  question.  And  it 
has  been  decided,  by  very  eminent  authority,  that  the  objec- 
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tion  that  the  defendant  is  not  an  inhabitant  nor  found  in  the 
District  at  the  time  of  serving  the  writ,  cannot  avail  in  a  case 
where  he  has  appeared  in  the  State  Court,  and  removed  the 
cause  to  a  Circuit  Court.  {Sayles  v.  The  North  Western  Insur- 
ance Co.y  2  Curtis^  C.  C.  li,^  212.)  This  was  an  action  brought 
in  the  Supreme  Court  of  Rhode  Island  against  a  foreign  cor- 
poration. The  corporation  was  neither  an  inhabitant  of,  nor 
found  within,  the  District,  at  the  time  of  serving  the  writ. 
But  its  property  was  attached  in  the  suit  in  the  State  Court. 
Thereupon  it  appeared  in  the  State  Court,  and,  by  petition,  in* 
the  usual  manner,  removed  the  case  into  the  Circuit  Court. 
It  then  moved  to  dismiss  the  case  for  want  of  jurisdiction, 
which  motion  was  denied.  Mr.  Justice  Curtis,  in  delivering 
the  opinion  of  the  Court,  says  :  "  But  the  jurisdiction  over  this 
case  does  not  depend  upon  the  11th,  but  on  the  12th,  section 
of  the  Act.  If  it  be  a  suit  which  that  section  authorized  the 
defendant  to  remove,  it  empowers  this  Court  to  take  jurisdic- 
tion over  it  when  removed.  The  question,  therefore,  really  is, 
whether  the  suit  was  rightfully  removed.  If  it  was,  the  motion 
to  dismiss  must  be  overruled ;  if  it  was  not,  the  action  must  be 
remanded  to  the  State  Court."  The  result  arrived  at  was,  that 
the  case  was  rightfully  removed,  and  that  the  jurisdiction  of 
the  Circuit  Court  over  it  was  complete.  The  motion  to  re- 
mand in  that  case  was  made  by  the  defendant,  who  had  pro- 
cured the  removal ;  and,  in  the  present  case,  it  is  made  by  the 
plaintiff,  who  would  have  resisted  the  motion  in  the  State 
Court,  had  the  proceedings  on  the  removal  not  been  ex  parte. 
But  this  circumstance  does  not  distinguish  the  legal  grounds 
upon  which  the  two  motions  rest.  In  both,  the  objection  to 
proceeding  in  the  Circuit  Court  is  an  alleged  want  of  jurisdic- 
tion. It  is  true,  that  the  consequences  of  allowing  defendants 
to  remove  cases  from  the  State  to  the  Federal  tribunals,  and 
then  procure  their  dismissal  from  the  latter  for  want  of  juris- 
diction, would  be  of  a  different  character  from  those  which 
would  result  from  allowing  plaintiffs  to  prevent  the  removal  of 
cases  brought  against  non-residents  who  should  not  be  person- 
ally served  with  process,  but  they  would  be  equally  mischiev- 
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ous  and  oppressive.  In  the  former  class  of  cases,  the  State 
laws,  which  provide  for  the  attachment  and  sequestration  of 
the  property  of  non-resident  debtors  upon  whom  no  personal 
service  can  be  made,  would  be  rendered  inoperative  whenever 
the  sum  demanded  exceeded  five  hundred  dollars.  In  the 
latter,  every  non-resident  debtor,  not  served  personally,  and 
who  has  property  in  the  District  where  his  creditor  resides,, 
would  be  denied  the  privilege  of  transferring  such  a  suit  to 
the  Courts  of  the  United  States.  The  privilege  sought  by  the 
Act  of  Congress  to  be  secured,  by  giving  the  option  of  select- 
ing  the  tribunal  to  the  non-resident  party,  would  be  reversed* 
The  resident  party  would  possess  tliat  option,  and  thus  the 
prime  object  of  the  statute  authorizing  the  removal  would  be 
defeated,  in  a  large  class  of  cases."^ 

The  third  proposition,  that  the  Globe  Bank,  a  corporation^ 
is  not  a  citizen,  within  the  meaning  of  the  12th  section  of  the 
Judiciary  Act,  and,  therefore,  not  entitled  to  the  privilege  of 
removal,  is  untenable.  No  good  reason  can  t>e  perceived  upon 
which  to  rest  a  distinction  of  that  kind.  On  the  contrary,  the 
reasons  for  holding  corporations  to  be  citizens,  within  the 
meaning  of  both  the  11th  and  the  12th  sections  of  that  Act, 
are  stronger  now  than  when  the  Supreme  Court  overruled  the 
doctrine  that  they  were  not  citizens  under  the  11th  section. 
Corporations  have  largely  multiplied ;  the  capital  of  the  coun- 
try has,  much  of  it,  become  merged  in  these  artificial  persons ; 
and  an  iihmense  amount  of  business  is  now  transacted  through 
their  agency.  This  business  is  not  confined  to  the  particular 
States  in  which  they  were  created,  and  where  they  are  located, 
but  is  distributed  over  the  whole  countryj  in  the  same  manner 
as  the  business  of  natural  persons.  To  establish  a  distinction 
between  their  right  to  sue  and  their  liability  to  be  sued  in  the 
Federal  Courts,  and  their  right  to  remove  to  those  tribunals 
suits  brought  against  them  in  the  State  Courts,  resting  upon 
no  solid  considerations,  would  produce  only  inconvenience-and 
confusion.- 

♦  See,  to  the  same  effect,  Bliven  v.  The  New  England  Screw  Co.j  (^  BlaUhf^ 

c.  a  R,  111.) 

VOL  v.— 8 
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The  fourth  consideration  nrged  against  the  jurisdiction  of 
this  Court,  rests  on  the  clause  of  the  11th  section  of  the  Judi- 
ciary Act  which  provides,  that  no  District  or  Circuit  Court 
shall  "  have  cognizance  of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action,  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
Court,  to  recover  the  said  contents,  if  no  assignment  had  been 
made."  If  no  assignment  of  the  right  of  action  upon  which 
this  suit  is  founded  had  been  made,  the  Merchants'  Bank  of 
Cleveland  alone  could  have  sued  upon  it.  That  corporation 
could  have  maintained  no  action  upon  it  in  this  District.  No 
Federal  Courts,  except  those  of  Ohio  and  Massachusetts,  would 
have  jurisdiction  of  such  a  suit.  This,  of  course,  follows  from 
that  clause  of  the  11th  section  of  the  Judiciary  Act  which 
limits  the  jurisdiction  of  the  Courts  of  the  United  States,  in 
this  class  of  cases,  to  suits  "  between  a  citizen  of  the  State 
where  the  suit  is  brought  and  a  citizen  of  another  State." 
The  two  corporations  being  citizens,  within  the  meaning  of 
that  section,  one  can  sue  the  other  only  in  the  District  where 
one  or  the  other  is  located.  Neither  of  them  being  located  in 
New  York,  no  suit  could  have  been  maintained  in  this  Court 
by  the  Merchants'  Bank  against  these  defendants.  Can  the 
plaintiff,  as  assignee  of  this  right  of  action,  maintain  it  ?  This 
presents  the  real  and  only  question  involved  in  this  point, 
which  is :  Is  this  suit,  by  the  plaintiff,  as  assignee,  which  is 
founded  upon  the  original  right  of  the  Merchants'  Bank  to 
recover  damages  from  these  defendants  for  their  neglect  to 
protest  and  give  notice  in  regard  to  the  drafts,  &c.,  in  question, 
a  suit  to  recover  the  contents  of  a  chose  in  action  ?  This  right 
of  the  Merchants'  Bank,  which  they  assigned  to  the  plaintiff, 
is,  undoubtedly,  a  chose  in  action.  So  would  a  right  to  recover 
possession  of  the  drafts  in  question,  or  damages  for  their  de- 
tention, be  equally  a  chose  in  action.  But  a  suit  to  enforce 
either  of  these  two  latter  rights  would  not  be  one  to  recover 
the  contents  of  a  chose  in  action,  within  the  meaning  of  this 
prohibition  of  the  statute.  The  case  of  Deshler  v.  DodgCy  (16 
Howardj  622,)  is  decisive  on  this  point.   The  word  "  contents," 
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in  the  statute,  is  significant,  and  its  true  import  is  to  be  sought 
in  the  connection  in  which  it  is  found.  The  only  choses  in 
action  (a  term  of  broad  and  somewhat  indefinite  meaning) 
specifically  designated  in  the  Act,  are  promissory  notes  and 
foreign  bills  of  exchange,  the  former  being  included  within 
the  prohibition,  and  the  latter  excepted  out  of  it.  The  word 
"  contents  "  is  easily  understood,  when  applied  to  these  instru- 
ments. It  designates  the  specific  sums  named  therein,  and 
payable  by  the  terms  of  the  instruments  themselves.  The  ef- 
fect of  the  case  of  Deshler  v.  Dodge,  already  cited,  is  to  con- 
fine the  meaning  of  the  term  "  chose  in  action,"  as  employed 
in  this  section  of  the  Act,  within  narrower  limits  than  those 
in  which  it  is  generally  used.  What  choses  in  action,  then, 
fall  within  the  prohibition  of  the  statute  ?  We  think  those 
only  are  included  in  it,  which  may  be  properly  said  to  hajre 
"contents."  These  are  not  mere  naked  rights  of  action, 
founded  on  some  wrongful  act,  some  neglect  or  breach  of  duty 
to  which  the  law  attaches  damages ;  but  they  are  rights  of 
action  founded  on  contracts,  which  contracts  contain  within 
themselv^es  some  promise  or  duty  to  be  performed.  A  suit  to 
compel  the  performance  of  that  promise  or  duty,  by  securing 
to  the  plaintiff  that  which  is  withheld  by  the  defendant,  is  a 
suit  to  recover  the  "  contents  "  of  the  chose  in  action.  Grant 
that,  in  the  case  before  us,  there  was  an  implied  promise  or  duty, 
the  performance  of  which,  the  law  merchant,  as  applied  to  the 
course  of  business  between  the  parties,  cast  upon  these  defend- 
ants; but  this  suit  is  not  brought  to  enforce  the  performance 
of  that  promise  or  duty.  It  is  not  to  secure  the  protest  and 
notice  of  this  commercial  paper.  It  is  to  recover  damages  for 
the  failure  of  the  defendants  to  take  the  proper  steps  to  pre- 
serve its  value.  This  suit,  therefore,  being  founded,  not  on  a 
chose  in  action,  for  the  purpose  of  recovering  its  "  contents," 
but  upon  a  mere  right  of  action  to  recover  damages  imposed 
by  law  for  a  delinquency,  is  not  within  the  prohibition  of  the 
statute,  and  this  objection  to  the  jurisdiction  of  this  Court 
fails. 

It  was  suggested,  on  the  argument,  that  the  clause  of  the 
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12tli  section  of  the  Judiciarj'  Act,  which  provides,  in  case  of 
the  removal  of  a  suit  from  a  State  to  a  Circuit  Court,  that 
"  any  attachment  of  the  goods  or  estate  of  the  defendant,  by 
the  original  process,  shall  hold  the  goods  or  estate  so  attached, 
to  answer  the  final  judgment,  in  the  same  manner  as,  by  the 
laws  of  such  State,  they  would  have  been  holden  to  answer 
final  judgment,  had  it  been  rendered  by  the  Court  in  which 
the.  suit  commenced,"  would  not  protect  the  attachment  made 
in  this  case.  The  suit  was  commenced,  as  already  stated,  by 
summons,  and  the  warrant  of  attachment  was  issued  after- 
wards. It  is  urged,  that  the  warrant  of  attachment  not  having 
issued  at  the  same  time  with  the  summons,  it  is  not  the  ^'  ori- 
ginal process,"  and  that,  therefore,  the  lien  on  the  goods  will 
be  lost,  if  the  jurisdiction  of  this  Court  is  maintained.  But 
this  view  of  the  matter  arises  out  of  an  erroneous  interpreta- 
tion of  the  term  "  original  process."  It  does  not  refer  merely 
to  the  first  notice,  or  precept,  by  which  the  suit  may  be  in- 
itiated, but  includes,  also,  any  mesne  process  issuing  out  of  the 
.  State  Court,  by  which  the  property  is  seized,  before  the  case  is 
removed  into  this  Court.  This  attachment,  therefore,  comes 
within  the  saving,  clause  of  the  statute,  and  will  hold  the  goods 
attached,  to  answer  final  judgment  in  this  Court.* 

The  motion  to  remand  the  cause  is,  therefore,  denied,  on 
all  the  grounds. 


William  T.  G.  Morton 
The  New  York  Eye  Infirmary. 

At  common  law,  an  inventor  has  no  exclusive  right  to  his  invention  or  discovery. 

Such  exclusive  right  is  the  creature  of  the  statute. 
In  its  naked,  ordinary  sense,  a  discovery  is  not  patentable. 

The  point  where  a  discovery  becomes  a  patentable  invention,  defined. 

- 

«  See  contra,  The  New  England  /Screw  Co,  v.  Bliven,  (3  BkUcf^,  C.  C.  J^.,  240.) 
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The  patent  granted  to  William  T.  G.  Morton,  November  12th,  1846,  on  the  inven- 
tion of  Charles  T.  Jackson  and  himself,  for  an  *'  improyement  in  surgical 
operations  on  animals,"  sets  forth  a  new  discovery,  namely,  that  the  well 
known  inhalation,  by  an  animal,  of  the  well  known  vapors  of  ether,  in  increased 
quantities,  will  produce  a  state  analogous  to  complete  intoxication,  accom- 
panied by  total  insensibility  to  pain. 

That  discovery  was  not  patentable. 

The  invention  claimed  in  that  patent,  whether  regarded  as  being  the  combina- 
tion of  such  discovery  with  surgical  operations,  or  as  the  application  of  such 
discovery  to  surgical  operations,  by  the  process  of  rendering  the  system  insen- 
sible to  pain,  by  the  inhalation  of  ether,  is  not,  within  the  6th  section  of  the 
Act  of  July  4th,  1836,  (5.  U.  8.  Stai,  at  Large^  119.)  an  improvement  on  the 
art  of  surgery,  and  is  not  a  patentable  invention. 

(Before  Nsisoxand  Shiphan,  JJ.,  Southern  District  of  New  York,  December  Ist, 
1862.) 

This  was  an  action  on  the  case,  for  the  infringement  of 
Letters  Patent  granted  to  William  T.  G.  Morton,  November 
12th,  1846,  on  the  invention  of  Charles  T.  Jackson  and  him- 
self, for  an  "  improvement  in  surgical  operations  on  animals." 
At  the  trial,  the  Court  (Sliipman  J.)  held  the  patent  to  be 
void,  on  the  face  of  the  specification,  and  the  jury  rendered  a 
verdict  for  the  defendants.  The  plaintiff  now  moved  for  a 
new  trial. 

Charles  M.  Keller  and  Samuel  D,  CozzetiSy  for  the  plain- 
tiff. 

Edward  H.  Owen  and  JSenjamin  D,  Silliman^  for  the  ae- 
fendants. 

Shifman,  J.  The  question  of  law  arising  on  the  face  of 
the  specification  in  this  case,  is,  as  will  be  at  once  obvious  to 
any  one  familiar  \vith  the  law  of  patents,  who  reads  the  spe- 
cification— Is  the  subject  matter  of  the  alleged  invention 
patentable  ?  The  point  is  one  of  substance  and  not  of  form. 
It   was  discussed  as  such,  and  will  be  so  decided.      Anv 

7  w 

criticisms  which  we  may  make  on  the  language  of  the  speci- 
fication will  be  made  only  for  the  purpose  of  dealing  with  the 
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subject  which  that  language  envelops ;  and  if,  at  any  time, 
we  appear  to  discard  the  phraseology  of  the  instrument,  it  will 
not  be  because  we  complain  of  its  terms,  but  only  for  the 
reason  that  we  desire  to  strip  the  alleged  invention  and  pre- 
sent it  naked  for  consideration.  As  various  parts  of  the  spe- 
cification were  referred  to  on  the  argument,  as  having  a  bear- 
ing on  the  single  point  raised,  it  is  proper  to  give  the  whole 
instrument,  which  is  in  the  following  words :  "  The  schedule 
referred  to  in  these  Letters  Patent,  and  making  part  of  the 
same.  To  all  persons  to  whom  these  presents  shall  come :  Be 
it  known,  that  we,  Charles  T.  Jackson  and  William  T.  G. 
Morton,  of  Boston,  in  the  county  of  Suffolk,  and  State  of 
Massachusetts,  have  invented  or  discovered  a  new  and  useful 
improvement  in  surgical  operations  on  animals,  whereby  we 
are  enabled  to  accomplish  many,  if  not  all,  operations  such  as 
are  usually  attended  with  more  or  less  pain  and  suffering, 
without  any,  or  with  very  little,  pain  to,  or  muscular  action 
of,  persons  who  undergo  the  same ;  and  we  do  hereby  declare 
that  the  following  is  a  full  and  exact  description  of  our  said 
invention  or  discovery.  It  is  well  known  to  chemists,  that 
when  alcohol  is  submitted  to  distillation  with  certain  acids, 
peculiar  compounds,  termed  ethera,  are  formed,  each  of  which 
is  usually  distinguislied  by  the  name  of  the  acid  employed  in 
its  preparation.  It  has,  also,  been  known,  that  the  vapors  of 
some,  if  not  all,  of  these  chemical  distillations,  particularly 
those  of  sulphuric  ether,  when  breathed  or  introduced  into 
the  lungs  of  an  animal,  have  prodac/cd  a  peculiar  effect  on  its 
nervous  system— one  which  has  been  supposed  to  be  analogous 
to  what  is  usually  termed  intoxication.  It  has  never  (to  our 
knowledge)  been  known,  until  our  discovery,  that  the  inhala- 
tion of  such  vapors  (particularly  those  of  sulphuric  ether) 
would  produce  insensibility  to  pain,  or  such  a  state  of  quiet 
of  nervous  action  as  to  render  a  person  or  animal  incapable, 
to  a  great  extent,  if  not  entirely,  of  experiencing  pain  while 
under  tlie  action  of  the  knife,  or  other  instrument  of  opera- 
tion, of  a  surgeon,  calculated  to  produce  pain.  This  is  our 
discovery ;  and  the  combining  it  with,  or  applying  it  to,  any 
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operation  of  surgery,  for  the  purpose  of  alleviating  animal 
suffering,  as  well  as  of  enabling  a  surgeon  to  conduct  his 
operation  with  little  or  no  struggling  or  muscular  action  of 
the  patient,  and  with  more  certainty  of  success,  constitutes 
our  invention.  The  nervous  quiet  and  insensibility  to  pain, 
produced  on  a  person,  is  generally  of  short  duration.  The  de- 
gree or  extent  of  it,  or  the  time  which  it  lasts,  depends  on  the 
amount  of  ethereal  vapor  received  into  the  system,  and  the 
constitutional  character  of  the  person  to  whom  it  is  adminis- 
tered. Practice  will  soon  acquaint  an  experienced  surgeon 
with  the  amount  of  etheric  vapor  to  be  administered  to  per- 
sons, for  the  accomplishment  of  the  surgical  operation  or  oper- 
ations required  in  their  respective  cases.  For  the  extraction 
of  a  tooth,  the  individual  may  be  thrown  into  the  insensible 
state,  generally  speaking,  only  a  few  minutes.  For  the  re- 
moval of  a  tumor,  or  the  performance  of  the  amputation  of  a 
limb,  it  is  necessary  to  regulate  the  amount  of  vapor  inhaled 
to  the  time  required  to  complete  the  operation.  Various 
modes  may  be  adopted  for  conveying  the  etheric  vapor  into 
the  lungs.  A  very  simple  one  is,  to  saturate  a  piece  of  cloth 
or  sponge  with  sulphuric  ether  and  place  it  to  the  nostrils  or 
mouth,  so  that  the  pei'son  may  inhale  the  vapors.  A  more 
effective  one  is  to  take  a  glass,  or  other  proper  vessel,  like  a 
common  bottle  or  flask.  Place  in  it  a  sponge  saturated  with 
sulphuric  ether.  Let  there  be  a  hole  made  through  the  side 
of  the  vessel,  for  the  admission  of  atmospheric  air,  (which 
hole  may  or  may  not  be  provided  with  a  valve  opening  down- 
wards, or  so  as  to  allow  air  to  pass  into  the  vessel,)  a  valve  on 
the  outside  of  the  neck,  opening  upwards,  and  another  valve 
in  the  neck  and  between  the  last  mentioned  and  the  body  of 
the  vessel  or  flask,  which  latter  valve  in  the  neck  should  open 
towards  the  mouth  of  the  neck  or  bottle.  The  extremity  of 
the  neck  is  to  be  placed  in  the  mouth  of  the  patient,  and  his 
nostrils  stopped  or  closed,  in  such  manner  as  to  cause  him  to 
inhale  air  through  the  bottle,  and  to  exhale  it  through  the 
neck  and  out  of  the  valve  on  the  outside  of  the  neck.  The 
air  thus  breathed,  by  passing  in  contact  with  the  sponge,  will 
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them.  It  is  then  an  invention,  although  it  embraces  a  dis- 
covery. Sever  the  force  or  principle  discovered  from  the 
means  or  mechanism  through  which  he  has  brought  it  into 
the  domain  of  invention,  and  it  immediately  falls  out  of  that 
domain  and  eludes  his  grasp.  It  is  then  a  naked  discovery, 
and  not  an  invention. 

These  remarks  are  not  made  for  the  purpose  of  laying  down 
sweeping  general  propositions.  We  are  too  well  aware  of  the 
futility,  or,  we  might  say,  mischief,  of  that  practice  of  expound- 
ing the  law  of  patents,  to  embark  in  it.  But  these  sugges- 
tions are  submitted  for  the  purpose  of  showing  the  relation 
of  the  terms  "discovery"  and  "  invention,"  and  especially 
the  dependence  of  the  former  upon  the  latter,  as  used  in  the 
statute.  Every  invention  may,  in  a  certain  sense,  embrace 
more  or  less  of  discovery,  for  it  must  always  include  some- 
thing that  is  new ;  but  it  by  no  means  follows  that  every 
discovery  is  an  invention.  It  may  be  the  soul  of  an  invention, 
but  it  cannot  be  .the  subject  of  the  exclusive  control  of  the 
patentee,  or  of  the  patent  law,  until  it  inhabits  a  hody^  any 
more  than  a  disembodied  spirit  can  be  subjected  to  the  control 
of  human  laws. 

Now,  that  this  patent  contains  the  record  of  a  discovery, 
there  can  be  no  doubt.  And  it  is  equally  clear  that,  in  a  cer- 
tain sense,  it  was  new  at  about  the  date  of  the  patent.  It  is  im- 
portant here  to  ascertain  precisely  what  that  discovery  was.  It 
is  described,  in  general  terms,  in  the  first  paragraph  of  the 
specification,  to  be  "a  new  and  useful  improvement  in  surgi- 
cal operations  on  animals."  This  is  at  best  vague,  not  from 
any  fault  of  the  person  who  drafted  the  schedule,  but  from 
the  inherent  difiiculties  of  his  task,  and  the  imperfect  nature 
of  human  language,  as  an  instrument  of  thought.  But  we 
can  clearly  gather,  from  the  paper  itself,  what  the  discovery 
was ;  and  we  are  aided  in  this  by  those  parts  of  the  specification 
which  state  what  was  old  and  well  known.  The  second  para- 
graph recites  :  "  It  is  well  known  to  chemists  that  when  alcohol 
is  submitted  to  distillation  with  certain  acids,  peculiar  com- 
pounds, termed  ethers,  are  formed,  each  of  which  is  usually 
distinguished  by  the  name  of  the  acid  employed  in  its  prepara- 
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tion."  The  origin  and  existence  of  ethers,  those  wonderful 
agents  that  produce  a  harmless  insensibility  to  pain,  formed 
no  part  of  the  discovery.  No  one  of  them  was  brought  to 
light  by  these  patentees,  for  they  were  all  well  known  before. 
The  same  paragraph  furth^  sets  forth,  that  '^  it  has,  also,  been 
known,  that  the  vapors  of  some,  if  not  all,  of  these  chemical 
distillations,  particularly  those  of  sulphuric  ether,  when 
breathed  or  introduced  into  the  lungs  of  an  animal,  have 
produced  a  peculiar  effect  on  the  nervous  system — one  which 
has  been  supposed  to  be  analogous  to  what  is  usually  termed 
intoxication.''  It  was  not,  then,  the  fact  that  these  vapors 
could  be  introduced  into  the  air-passages  and  lungs  that  was 
discovered.  This  was  as  old  as  respiration,  or,  at  least,  as  old 
as  the  existence  of  the  vapors.  Neither  was  it  discovered 
that,  when  inhaled,  these  vapors  produced  an  effect  like  that 
of  intoxication,  exhilaration,  and,  more  or  less,  stupefaction. 
This,  too,  had  long  been  well  known.  The  next  paragraph 
distinctly  sets  forth  the  real  discovery  that  was  made,  namely, 
that  this  well-known  inhalation  of  well-known  agents,  in 
increased  quantities,  would  produce  a  state  of  tlie  animal 
analogous  to  complete  intoxication,  accompanied  by  total  in- 
sensibility to  pain.  It  appropriately  adds :  "  This  is  our  dis- 
covery." It  is  not  important  to  inquire  here,  ivhether  this 
was  the  discovery  of  an  increased  and  more  perfect  effect,  the 
same  in  kind  with  that  already  well  known,  or  whether  it  was 
the  discovery  of  an  entirely  new  effect.  The  effect  discovered 
was  produced  by  old  agents,  operating  by  old  means  upon  old 
subjects.  The  effect  alone  was  new,  and  to  that  only  can  the 
term  "  discovery  "  apply.  That  this  mere  discovery,  however 
novel  and  important,  is  not  patentable,  needs  neither  argu- 
ment nor  authority  to  prove.  Tliis  the  specification  impliedly 
concedes,  for,  after  thus  clearly  setting  forth  the  discovery,  a 
struggle  is  made  to  grapple  it  to  something  in  active  existence, 
and  thus  make  the  two,  in  this  new  special  relation,  a  patent- 
able invention.  This  is  done  by  "combining  it  with,  or 
applying  it  to,  any  operation  of  surgery."  "  This  is  our  in- 
vention."   The  beneficial  effects  described  as  resulting  from 
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the  application,  refer  merely  to  the  utility  of  the  alleged  in- 
vention, which  is  npt  in  question,  and  may,  therefore,  be  laid 
out  of  the  case.  The  object  of  thus  combining  the  discovery 
with,  or  applying  it  to,  surgical  operations,  is  apparent.  It 
was  to  shelter  the  discovery  under  those  terms  of  the  Patent 
Act  which  protect  "  any  new  and  useful  improvement  on  any 
art."  It  was  clearly  not  the  discovery  or  invention  of  an 
"  art,"  or  "  machine,"  or  "  manufacture,"  or  "  composition  of 
matter."  Nor  was  it  an  "  improvement "  on  any  one  of  the 
last  three.  It  was,  therefore,  called,  in  substance,  an  im- 
provement on  the  art  of  surgery.  But  we  cannot  change  a 
thing  by  a  name.  In  a  certain  general  sense,  it  is  an  im- 
provement on  the  art  of  surgery.  So  would  the  invention  of 
a  new  and  useful  lancet,  saw,  forceps,  or  bandage,  be  an  im- 
provement on  the  same  art.  But  the  patent  securing  the  ex- 
clusive use  or  sale  of  such  an  instrument,  must  rest  exclusively 
upon  the  novelty  of  its  construction.  It  could  borrow  no  ele- 
ment of  patentability  from  the  art  in  which  it  was  designed 
to  be  used,  except  merely  the  element  of  utility.  Of  this 
latter  the  art  would  famish  the  test.  Now,  this  discovery  of 
the  eflfect  of  ether  on  the  patient,  in  holding  him  motionless 
and  insensible  during  the  operation,  has  the  same  legal  rela- 
tion to  the  art  of  surgery,  that  a  machine  or  other  mechanical 
contrivance  for  holding  him  would  have.  It  holds  him  better, 
stiller,  and  with  less  discomfort  and  danger  to  himself  than 
any  mechanism  could ;  but  its  office  is  to  hold  and  protect  the 
patient.  It  has  no  other  relation  to,  or  connection  with,  the 
art  of  the  surgeon.  We  use  the  word  "  protect,"  as  applied 
to  the  patient,  in  the  largest  sense,  and  as  including  not  only 
exemption  from  pain  during  the  operation,  but  also  from  the 
shock  which  such  operations  often  give  the  system.  The  only 
legal  quality  or  aid,  then,  which  this  alleged  invention  can 
draw  from  the  art  with  which  it  is  connected  in  the  specifica- 
tion, is  that  which  relates  to  its  utility.  Of  this  it  supplies 
undoubted  evidence.  The  eminent  surgeons  who  testified  on 
the  trial  concurred  in  stating  that  its  usefulness  could  not  be 
overrated.    We  must,  then,  leaving  the  art  of  surgery  to 
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supply  the  evidence  of  its  utility,  contemplate  the  discovery 
as  separated  from  the  use  to  which  it  is  applied.  At  this 
point  the  patent  breaks  down ;  for  the  specification  presents 
nothing  new  except  the  effect  produced  by  well-known  agents, 
administered  in  well-known  ways,  on  well-known  subjects. 
This  new  or  additional  effect  is  not  produced  by  any  new  in- 
strument by  which  the  agent  is  administered,  or  by  any  dif- 
ferent application  of  it  to  the  body  of  the  patient.  It  is 
simply  produced  by  increasing  the  quantity  of  the  vapor 
inhaled.  And  even  this  quantity  is  to  be  regulated  by  the 
discretion  of  the  operator,  and  may  vary  with  the  susceptibili- 
ties of  the  patient  to  its  influence.  It  is  nothing  more,  in  the 
eye  of  the  law,  than  the  application  of  a  well-known  agent, 
by  well-known  means,  to  a  new  or  more  perfect  use,  which  is 
not  sufficient  to  support  a  patent. 

But  it  was  insisted,  on  the  argument,  that  the  claim,  at  the 
close  of  the  specification,  when  properly  understood,  discloses 
the  true  character  of  the  invention,  and  furnishes  gi*ound  upon 
which  the  patent  can  stand.  This  clause  declares,  that  '^  what 
we  claim  as  our  invention  is,  the  hereinbefore  described  means 
by  which  we  are  enabled  to  effect  the  above  highly  important 
improvement  in  surgical  operations,  namely,  by  combining 
therewith  the  application  of  ether,  or  the  vapor  thereof,  sub- 
stantially as  above  specified."  The  plaintifl''8  counsel  insists, 
that  the  true  reading  of  the  claim,  in  the  light  of  the  preced- 
ing part  of  the  specification,  is  not  that  which  asserts  a  com- 
bination of  the  discovery  with  surgical  operations,  but  rather 
an  application  of  the  discovery  to  surgical  operations,  by  the 
means  described ;  and  that  the  means  described,  and  the  only 
means  described,  are  the  process  of  rendering  the  system  in- 
sensible to  pain  by  the  inhalation  of  ether.  But  we  do  not 
discover  that  this  exposition  of  the  claim  relieves  the  difficulty. 
What  is  the  process  which  is  here  set  forth  ?  The  process  of 
inhalation  of  the  vapor,  and  nothing  else.  To  couple  with  it 
the  effect  produced,  by  calling  it  a  process  of  rendering  the 
system  insensible  to  pain,  is  merely  to  connect  the  result  with 
the  means.    The  means,  that  is,  the  process  of  the  inhalation 
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of  vapors,  existed  among  the  animals  of  the  geologic  ages 
preceding  the  creation  of  our  race.  That  process,  in  connec- 
tion with  these  vapors,  is  as  old  as  the  vapors  themselves. 
We  come,  therefore,  to  the  same  point,  only  by  a  different 
road.  We  have,  after  all,  only  a  new  or  more.perfect  effect  of 
a  well-known  chemical  agent,  operating  through  one  of  the 
ordinary  functions  of  animal  life. 

It  is  curious  and  instructive  to  observe  the  perpetual  strug- 
gle, in  the  specification,  to  draw  from  the  surgical  operation 
some  support  to  the  patent,  beyond  that  of  its  utility.  "  We 
are  fully  aware,"  says  the  paragraph  immediately  preceding 
the  claim,  "  that  narcotics  have  been  administered  to  patients 
undergoing  surgical  operations,  and,  as  we  believe,  always,  by 
introducing  them  into  the  stomach.  This  we  consider  in  no 
respect  to  embody  our  invention,  as  we  operate  through  the 
lungs  and  air-passages."  An  examination  of  this  single  pas- 
sage in  the  specification  will  demonstrate  the  impossibility  of 
sustaining  this  patent  on  any  grounds  known  to  the  law. 
Now,  suppose  these  agents  had  been  fluids  instead  of  elastic 
vapors,  and  their  effect  had  been  known,  when  taken  into  the 
stomach,  to  be  the  same  as  that  now  long  know  to  have  re- 
sulted from  their  inhalation,  namely,  a  state  of  partial  intoxica- 
tion— would  the  discovery  that  an  increased  quantity  of  the  fluid 
produced  a  more  perfect  effect,  by  rendering  intoxication  com- 
plete, accompanied  by  total  insensibility  to  pain,  have  ren- 
dered the  discovery  patentable  ?  We  think  clearly  not.  In 
this  view  of  the  subject,  we  here  lay  out  of  the  case  the  ap- 
plication of  the  new  effect  to  surgical  operations.  We  will 
allude  to  that  again,  in  a  moment.  Now,  a  precisely  parallel 
case  is  presented,  by  the  actual  facts  before  us,  to  the  one  just 
supposed.  The  inhalation  of  the  ethers  had  long  been 
known.  By  increasing  their  quantity,  it  was  discovered  that 
a  new  or  more  complete  effect  was  produced,  by  which  the 
subject  was  rendered  wholly  insensible.  This  can  be  no  more 
patentable  than  the  discovery  that  the  increased  quantity  of 
liquor,  taken  into  the  stomach,  would  produce  a  like  result. 
In  both  cases,  there  is  only  a  naked  discovery  of  a  new  effect, 
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resnlting  from  a  well-known  agent,  working  by  a  well-known 
process.  This  effect  is  a  temporary  suspension  of  sensibility 
and  motion  in  the  animal  body.  What  is  new  in  the  alleged 
invention  begins  and  ends  here.  Tlie  fact  that  the  surgeon 
can  operate  upon  the  body  in  the  condition  to  which  it  is 
thus  reduced,  forms  no  part  of  the  invention  or  discovery.  It 
simply  furnishers  evidence  that  it  can  be  applied  to  at  least  one 
useful  purpose — a  fact  quite  independent  of  the  other  elements 
necessary  to  make  a  discovery  patentable. 

Before  dismissing  this  case,  it  may  not  be  amiss  to  speak  of 
the  character  of  the  discovery  upon  which  the  patent  is  founded. 
Its  value  in  securing  insensibility  during  the  surgical  opera- 
tion, and  thus  saving  the  patient  from  sharp  anguish  while  it 
is  proceeding,  and  mitigating  the  shock  to  his  system,  which 
would  otherwise  be  much  greater,  was  proved,  on  the  trial,  by 
distinguished  surgeons  of  the  city  of  New  York.  They  agreed 
in  ranking  it  among  the  great  discoveries  of  modern  times ;  and 
one  of  them  remarked  that  its  value  was  too  great  to  be  esti- 
mated in  dollars  and  cents.  Its  universal  use,  too,  concurs  to 
the  same  point.  Its  discoverer  is  entitled  to  be  classed  among 
the  greatest  benefactors  of  mankind.  But  the  beneficent  and 
imposing  character  of  the  discovery  cannot  change  the  legal 
principles  upon  which  the  law  of  patents  is  founded,  nor  ab- 
rogate the  rules  by  which  judicial  construction  must  be 
governed.  These  principles  and  rules  are  fixed,  and  uninflu- 
enced by  shades  and  degrees  of  comparative  merit.  They 
secure  to  the  inventor  a  monopoly  in  tlie  manufacture,  use, 
and  sale  of  very  humble  contrivances,  of  limited  usefulness, 
the  fruits  of  indifferent  skill  and  trifling  ingenuity,  as  well  as  of 
those  grander  pi'oducts  of  his  genius  which  confer  renown  on 
himself  and  extensive  and  lasting  benefits  on  society.  But  they 
are  inadequate  to  the  protection  of  every  discovery,  by  secur- 
ing its  exclusive  control  to  the  explorer  to  whose  eye  it  may  be 
first  disclosed.  A  discovery  may  be  brilliant  and  useful,  and 
not  patentable.  No  matter  through  what  long,  solitary  vigils, 
or  by  what  importunate  efforts,  the  secret  may  have  been 
wrung  from  the  bosom  of  nature,  or  to  what  useful  purpose 
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it  may  be  applied.  Something  more  is  necessary.  The  new 
force  or  principle  brought  to  light  must  be  embodied  and  set 
to  work,  and  can  be  patented  only  in  connection  or  combina- 
tion with  the  means  by  which,  or  the  medium  through  which, 
it  operates.  Neither  the  natural  functions  of  an  animal,  upon 
which  or  through  which  it  may  be  designed  to  operate,  nor 
any  of  the  useful  purposes  to  which  it  may  .be  applied,  can 
form  any  essential  parts  of  the  combination,  however  they  may 
illustrate  and  establish  its  usefulness. 

Nelson,  J.,  concurred. 

Motion  for  new  trial  denied. 


Theodore  Vietor  and  others  vs.  John  J.  Cisco. 

A  suit  against  an  Assistant  Treasurer  of  the  United  States,  in  a  State  Court,  to 
recover  the  value  of  certain  bonds  issued  by  the  United  States,  which,  when 
they  came  into  his  bunds  from  the  plaintiff,  he,  under  instructions  from  the 
Treasury  Department  of  the  United  States,  retained,  on  the  ground  that  Ihey 
were  unlawfully  put  into  circulation  as  against  the  party  to  whom  they  were 
issued,  is  not  a  suit  which  can  be  removed  into  this  Court  under  the  3d  sec- 
tion of  the  Act  of  March  2d,  1833,  (4  U,  8.  Stat  ai  Large,  633,)  which  pro- 
vides for  the  removal  into  this  Court  of  a  "  suit  commenced  in  a  Court  of  any 
State,  against  any  officer  of  the  United  States,  or  othoR  person,  for  or  on 
account  of  any  act  done  under  the  revenue  laws  of  the  United  States,  or  under 
color  thereof,  or  for  or  on  account  of  any  right,  authority,  or  title,  set  up  or 
claimed  by  such  oflBcer,  or  other  person,  under  any  such  law  of  the  United 
States." 

(Before  Sbipican,  J.,  Southern  District  of  New  York,  December  8d,  1862.) 

This  was  a  suit  originally  brought  in  the  Supreme  Court 
of  New  York,  and  removed  into  this  Court.  The  plantiffs, 
merchants  in  the  city  of  J^ew  York,  received  from  a  corre- 
spondent in  Mexico,  five  coupon  bonds  of  $1,000  each,  with 
instructions  to  collect  the  overdue,  coupons  and  sell  the  bonds. 
The  bonds  were  known  as  Texas  Indemnity  Bonds,  and  were 
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issued  to  the  State  of  Texas  by  the  United  States,  under  the 
Act  of  Congress  of  September  9th,  1850,  (9  JJ.  S,  Stat,  at 
Zarge,  446.)  The  plaintiffs,  on  receiving  the  bonds,  allowed 
them  to  go  into  the  hands  of  the  defendant,  who  was  Assist- 
ant Treasurer  of  the  United  States  al^  New  York.  He,  under 
instructions  from  the  Treasury  Department  of  the  United 
States,  retained  the  bonds  in  his  possession,  on  the  ground 
that  they  were  unlawfully  put  into  circulation  as  against  the 
State  of  Texas.  The  plaintiffs  brought  the  suit  to  recover 
the  value  of  the  bonds.  The  proceedings  to  remove  the  cause 
into  this  Court  were  claimed  to  be  taken  under  the  Act  of 
March  2d,  1833,  (4  U.  S.  Stat,  at  La/rge,  633,)  which  provides 
for  the  removal  into  this  Court  of  a  "  suit  commenced  in  a 
Court  of  any  State,  against  any  officer  of  the  United  States,  or 
other  person,  for  or  on  account  of  any  act  done  under  the 
revenue  laws  of  the  United  States,  or  under  color  thereof,  or 
for  or  on  account  of  any  right,  authority,  or  title,  set  up  or 
claimed  by  such  officer,  or  other  person,  under  any  such  law 
of  the  United  States."  The  plaintiffs  now  moved  to  remand 
the  case  to  the  State  Court,  on  the  ground  that  it  was  not  one 
embraced  by  the  Act  of  1833,  and  that,  therefore,  this  Court 
had  no  jurisdiction  of  it. 

Benjamin  D.  SiUiman^  for  the  plaintiffs. 

E.  Ddafidd  Smithy  {District  Attorney^  for  the  defendant. 

The  Court  granted  the  motion  on  the  ground  on  which 
it  was  made. 


VOL.  v.— 0 
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Seymour  F.  Denton  and  othkks.     In  Equity. 

Under  the  Internal  Revenue  Act  of  July  Ist,  1862,  (12  U.8,  Stat  at  Large,  432,) 
when  a  dividend  has  been  declared  by  an  incorporated  company,  and  become 
payable,  its  amount  is  to  be  regarded  as  forming  part  of  the  taxable  income 
of  the  stockholders  of  the  company,  even  though  they  do  not  call  for  and  re- 
ceive the  dividend. 

If  an  assessment  of  income  tax  under  that  Act  is  not  made  in  legal  form,  the 
remedy  of  the  person  aggrieved  is  at  law,  and  not  in  equity. 

If  such  assessment  is  made  in  legal  form,  the  party  aggrieved  must  pursue  the 
remedy  provided  by  section  93  of  the  Act,  before  he  can  resort  to  a  Court  of 
Equity  for  relief. 

(Before  Hall,  J.,  Northern  District  of  New  York,  January  7th,  1863» 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  the  defendant  Denton,  as  a  Collector  of  Internal  Reiv- 
eniie,from  collecting  $1,500  of  the  income  tax  assessed  against 
the  plaintiff  under  the  Internal  Revenue  Act  of  July  Ist,  1862, 
(12  U.  S.  Stat  at  Large,  433.)  The  bill  showed,  that  the  plain- 
tiff made,  in  due  form,  a  particular  statement  of  his  income 
for  the  year  1862,  and  verified  the  same  by  his  oath ;  that  the 
statement  was  then  delivered  to  the  proper  assistailt  assessor, 
who  increased  the  taxable  income  shown  by  that  statement,  by 
the  addition  to  it  of  $30,000,  on  the  assumed  ground  that  the 
plaintiff's  share  of  the  profits  of  a  mining  company  in  which 
he  was  the  principal  stockholder,  amounted  to  that  sum,  and 
had  not  been  included  in  the  statement ;  that  the  plaintiff  ob- 
jected to  this  increase,  and  offered  to  show,  by  his  oath,  that 
he  had  received  no  profits  or  dividends  from  the  company, 
and  that  it  was  an  incorporated  company,  and  had  expended 
all  its  profits  for  the  year  in  the  improvement  of  its  property, 
by  opening  a  mine,  &c. ;  that  the  assistant  assessor  persisted 
in  maintaining  the  propriety  of  such  increase,  and  the  assessor, 
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on  the  quedtion  being  presented  to  him,  also  refused  to  strike 
the  increase  itom  the  assessment ;  that  the  assessor  consented 
to  submit  the  matter  to  the  Commissioner  of  Internal  Reve- 
nne,  and  the  case  was  presented  to  him,  in  an  argument,  by 
the  counsel  for  the  plaintiff,  the  question  before  both  the 
assessor  and  the  Commissioner  having  been  understood  to  be, 
whether  a  stockholder  of  an  incorporated  company,  which  had 
made  profits  during  the  year  1862,  and  had  expended  such 
profits  in  repairs  or  improvements,  or  in  the  purchase  of  stock 
or  other  property,  instead  of  making  dividends  to  its  stock- 
holders, could  be  taxed  for  his  share  of  such  profits,  as  part  of 
his  income  for  that  year ;  and  that  the  Commissioner  decided 
the  question  in  the  afiirmative,  and  the  assessor  refused  to 
atrike  the  increase  made  by  the  assistant  assessor  from  the 
assessment,  but  returned  the  original  assessment  to  the  Col- 
lector without  modification.  The  bill  was  filed  against  the 
Collector,  the  assessor,  and  the  assistant  assessor. 

Hall,  J.  In  the  view  I  take  of  this  case,  the  motion  for 
an  injunction  must  be  denied,  without  reaching  the  question 
of  the  original  liability  of  the  plaintiff  to  be  assessed  for  such 
profits  of  the  company  as  had  not  been  embraced  in  any  divi- 
dend declared  by  it. 

If  the  plaintiff^s  counsel  is  correct  in  the  position  that  the 
profits  of  an  incorporated  company,  itself  an  artificial  person, 
are  not,  in  the  contemplation  ofthe  Act  of  Congress,  a  portion 
of  the  gains,  profits,  or  income  of  the  stockholders,  until  they 
are  distributed  as  dividends,  or  embraced  in  a  dividend  de- 
clared by  the  managers  of  the  corporation,  I  think  it  quite 
clear  that,  when  a  dividend  has  been  declared  and  has  become 
payable,  the  mere  omission  of  the  stockholder  to  obtain  or  re- 
ceive the  dividend  subject  to  his  call,  would  not  excuse  him 
from  embracing  the  amount  of  such  dividend  in  his  statement 
of  his  taxable  income  for  the  year.  The  bill  does  not  show 
that  no  dividend  had  been  declared;  and  that  fact  should 
have  been  directly  and  explicitly  stated,  in  order  to  entitle  the 
plaintiff  to  an  injunction.    The  bill,  in  regard  to  this  point, 
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only  states  that  the  plaintiff,  during  the  year  1862,  never 
received  anything  from  said  incorporated  company  by  way  of 
dividends  on  his  shares,  or  otherwise.  This  statement  is  not 
necessarily  untrue,  even  if  the  dividends  actually  declared  on 
the  plaintiff's  stock  during  that  year  amounted  to  the  sum  of 
$30,000. 

Another  objection  is,  that  the  plaintiff  had  a  perfect  rem- 
edy under  the  statute,  and  failed  to  avail  himself  of  that  rem- 
edy, and  that  no  reason  for  such  failure, of  a  character  to  give 
a  Court  of  Equity  jurisdiction  to  relieve  him,  appears  on  the 
face  of  tlie  bill.  The  wrongful  act,  if  any,  of  which  the  plain- 
tiff complains,  is  the  addition  of  $30,000  made  to  his  income 
statement  by  the  assistant  assessor.  If  this  has  not  been  made 
in  such  form  and  mode  as  to  give  the  legal  right  to  levy  and 
collect  the  tax  therefor,  that  objection  must  be  urged  in  a 
Court  of  law  and  not  in  a  Court  of  Equity.  If  made  in  legal 
form,  the  Act  of  Congress  gives  the  right  of  appealing  to  the 
assessor,  and  provides,  in  substance  (section  93),  that  if  the  list 
or  return  of  any  party  shall  have  been  increased  by  the  assist- 
ant assessor,  he  or  she  may  be  permitted  to  declare,  under  oath 
or  affirmation,  in  the  form  and  manner  to  be  prescribed  by  the 
Commissioner  of  Internal  Kevenue,  the  amount  of  his  or  her 
annual  income  liable  to  be  assessed  under  the  Act,  and  that 
the  same  so  declared  shall  be  the  sum  upon  which  duties  are 
to  be  assessed  and  collected.  In  the  view  that  the  plaintiff's 
counsel  takes  of  this  case,  the  plaintiff  could  have  made  the 
oath  thus  required,  or  rather  which  the  law  thus  permitted 
him  to  make,  and,  if  the  assessor  had  refused  to  strike  the 
wrongful  increase  from  the  assessment,  the  plaintiff  could  have 
had  his  remedy.  As  the  assessor  had  no  discretion,  and  would 
have  been  bound,  on  the  presentation  of  such  an  oath,  to  strike 
the  addition  from  the  assessment,  it  is  probable  that  the  plain- 
tiff might  have  had  a  remedy  at  law  by  mandamicSy  if  the 
assessor  had  refused  to  pertbrm  the  duty  ;  and  it  is  certain 
that,  if  he  would  have  had  no  remedy  at  law,  he  would  have 
had  one  in  Equity.  The  right  to  make  this  oath,  and  thus  to 
become  entitled  to  have  the  assessment  corrected,  must  be  fatal 
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to  the  plaintiffs  prayer  for  relief  in  this  suit,  unless  his  neg- 
lect to  make  such  oath  be  excused  by  some  allegation  of 
fraud,  accident,  or  mistake,  giving  jurisdiction  to  a  Court  of 
Equity.  It  is  like  the  case  of  a  defendant  in  a  suit  at  law, 
who  has  neglected  to  appear  and  establish  a  legal  defence  in 
that  suit,  when  he  had  an  opportunity  to  do  so,  and  has  then 
resorted  to  a  Court  of  Equity  to  set  aside  the  judgment. 

It  was  suggested,  on  the  argument,  that  the  making  of  the 
oath  prescribed  by  the  93d  section  would  not  have  clianged 
the  aspect  of  the  case,  because  the  making  of  it  would  have 
been  but  the  reiteration  of  the  oath  already  taken  and  fur- 
nished to  the  assistant  assessor,  and  because,  on  the  ground 
assumed  by  th^  assessor  and  by  the  Commissioner  of  Internal 
Revenue,  the  assessor  would  still  have  refused  to  strike  the  in- 
crease  made  by  the  assistant  assessor  from  the  assessment 
against  the  plaintiff.  It  is  true,  that  tlie  plaintifTs  oath,  veri- 
fying the  statement  first  delivered  by  him  to  the  assistant 
assessor,  contained  nearly,  if  not  precisely,  the  oath  prescribed 
by  the  93d  section ;  but  the  oath  then  made  and  delivered 
was,  it  is  said,  not  required  by  the  statute,  and,  if  so,  peijury 
could  not  have  been  assigned  upon  it,  even  if  it  had  been  wil- 
fully false;  but,  whether  that  be  so  or  not,  as  the  Act  of  Con- 
gress requires  this  oath  after  the  increase  has  been  made  by 
the  assistant  assessor,  and  after  the  attention  of  the  party  has 
been  called  to  such  increase,  and  he  has  had  an  opportunity  to 
inquire  upon  what  grounds  such  increase  was  made,  it  is  clear 
that  the  oath  previously  taken  cannot  be  made  available  for 
the  purposes  for  which  the  oath  prescribed  in  section  93  is  to 
be  made. 

The  grounds  above  stated  are  fatal  to  the  application  for 
an  injunction  ;  for  an  injunction  ought  not  to  be  granted,  in  a 
case  of  this  kind,  unless  the  plaintiffs  right  is  quite  clear,  and 
the  granting  of  the  injunction  is  necessary  to  protect  and  se- 
cure that  right. 
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Traveling  fees  to  a  witness  are  allowable  only  to  the  extent  a  subpoena  will  run ; 
that  is,  for  any  distanoe  within  the  District,  but  for  not  exceeding  one  hundred 
miles  ftom  the  place  of  trial,  unless  the  distanoe  is  wholly  within  the  Disirict. 

(Before  Nelson  and  Shipman,  JJ.,  Southern  District  of  New  York,  January 
2l8t,  1863.) 

In  this  case,  which  was  a  question  of  the  taxation  of  costs, 
Shipman,  J.,  with  the  concurrence  of  Mr.  Justice  Nelson, 
held,  that  traveling  fees  to  a  witness  were  allowable  only  to 
the  extent  a  subpoena  would  run ;  that  is,  for  any  distance 
within  the  District,  but  for  not  exceeding  one  hundred  miles 
from  the  place  of  trial,  unless  the  distance  was  wholly  within 
the  District 


Eunice  B.  Hussby,  Administratrix  of  &o.,  of  Obed 

HussEY,  deceased 

Christopher  C.  Bradley  and  others.      In  Equffy. 

In  deciding  upon  an  application  for  the  reissue  of  Letters  Patent,  and  upon  the 
question  whether  the  invention  claimed  in  the  reissue  is  the  same  invention 
which  was  intended  to  be  patented  on  the  original  application,  the  Commis- 
sioner of  Patents  is  not  confined  to  the  claims,  nor  even  to  the  examination  of 
the  evidence  furnished  by  the  specification,  models  and  drawings  accompany- 
ing the  original  application,  but  any  legal  proof  to  show  It  to  be  the  same  in- 
vention should  be  received. 

The  decision  of  the  Commissioner  of  Patents  upon  the  question  is  prirna  facie 
evidence  of  such  fact,  and  the  subsequent  inquiry,  when  the  question  is  pre- 
sented to  a  Court  and  a  jury,  is  limited  to  the  question  of  fhiud  in  the  sur- 
render. 

Even  a  statement,  in  an  original  patent,  that  a  part  is  old,  or  a  disclaimer  of  a 
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parti  does  not  necessarily  prevent  such  part  from  being  claimed  in  a  reissued 
patent,  though  it  would  have  that  effect  if  made  advisedly,  and  not  by  inad- 
vertence, accident,  or  mistake. 

Letters  Patent  were  granted  to  Obed  Hussey,  the  inventor,  August  7th,  I84Y, 
for  "a  new  and  useful  improvement  in  reaping  machines, "and  were  reissued 
April  14th,  1857,  in  three  reissues,  granted  to  him,  and  numbered  449,  450, 
and  451.  Reissue  No.  450  was  reissued  June  21st,  1859,  in  two  reissues, 
granted  to  him,  and  numbered  742  and  743.  Reissue  No.  743  was  reissued 
Pebruary  2Sth,  1860,  in  a  reissue,  granted  to  him,  and  numbered  917  :  Held 
that  reissues  Nos.  449,  742,  and  917  were  properly  granted,  and  cover  only 
inventions  made  prior  to,  and  intended  to  be  patented  under,  the  orig^al 
application ;  that  such  inventions  are  new  and  useful  and  patentable ;  and 
that  the  inventor  did  not  lose  his  right  to  a  reissue  by  any  laches,  or  any 
abandonment  or  dedication  to  the  public  of  any  of  the  inventions. 

The  invention  covered  by  reissue  No.  449  was  not  put  on  sale  by  the  inventor, 
or  with  his  consent,  two  years  prior  to  his  application  for  his  patent. 

In  ordinary  cases  of  reissue,  the  action  of  the  Commissioner  of  Patents  has  more 
than  prima  facie  influence,  when  the  question  of  identity  of  invention  is 
brought  up  for  judicial  decision,  and,  in  all  cases,  a  Judge  may  well  rely  upon 
the  Commissioner's  decision,  to  dispel  doubts,  or  confirm  his  own  impressions, 
upon  the  question  Cf  identity  of  devices  or  inventions. 

The  prior  use  of  an  invention,  under  a  defective  patent,  cannot  take  away  the 
right  to  a  reissue  of  it,  or  authorize  the  use  of  the  invention  by  others,  after 
the  reissue. 

A  reissued  patent  is  generally  considered,  except  in  respect  to  infringements 
prior  to  its  issue,  as  if  granted  at  the  date  of  the  original  patent,  and  is  made 
to  take  effect,  in  respect  to  subsequent  infringements,  as  though  it  had  been 
originally  issued  in  its  reissued  form,  even  though  the  original  patent  was 
invalid. 

Where  H.,  a  defendant  in  an  Equity  suit  for  the  infringement  of  Letters  Patent, 
was  shown  to  have  been  merely  a  licensor  to  his  co-defendant  B.,  under  patents 
owned  by  H.,  for  improvements  covered  by  those  patents  and  embodied  in  the 
infringing  machine,  and  it  did  not  appear  that  H.  had  any  other  connection 
with,  or  derived  any  other  profit  from,  the  infringement  by  B.,  the  bill  was 
dismissed  as  to  H.,  but  without  costs. 

(Before  Nelson  and  Hall,  JJ.,  Northern  District  of  New  York,  Marcli  24th, 
1863.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  in  a  suit 
for  an  injunction  and  account,  founded  on  Letters  Patent. 

On  the  31st  of  December,  1833,  Obed  Hussey  obtained 
Letters  Patent  for  "  a  machine  for  reaping  and  cutting  all 
kinds  of  grain."  In  the  specification,  annexed  to  the  patent, 
the  machine  was  refenred  to  as  "  a  machine  for  reaping  or  cut- 


136  NORTHERN  DISTRICT  OF  NEW  YORK, 

Hussey  v,  Bradley. 


ting  all  kinds  of  small  grains  and  grasses."  In  this  specifica- 
tion, there  was  described,  a  platform,  in  the  rear  of  the  cutter 
bar  or  cutting  apparatus,  and  about  three  feet  wide,  and  "  a 
cutting  or  reaping  apparatus,"  on  the  front  edge  of  this  plat- 
form. The  inventor,  in  liis  specification,  stated  the  manner  of 
constructing  this  "  cutting  or  reaping  apparatus,"  in  the  fol- 
lowing language :  "  A  series  of  iron  spikes,  which  I  will  call 
guards,  are  fixed  permanently  to  the  platform,  and  extend 
seven  or  eight  inches,  more  or  less,  beyond  the  edge  of  the 
platform,  parallel  to  each  other,  horizontal  and  pointing  for- 
ward. These  guards  are  about  three  inches  apart,  of  a  suitable 
size,  say  three-quarters  of  an  inch  square,  more  or  less,  at  the 
base,  and  lessening  towards  the  point.  These  guards  arc 
formed  of  a  top  and  bottom  piece,  joined  at  the  point  and 
near  the  base,  lying  nearly  parallel  and  about  one  eighth  of  an 
inch  apart,  forming  a  horizontal  mortise  or  slit  through  the 
guard.  These  mortises,  being  on  a  line  with  each  other,  form 
a  continued  range  of  openings  or  slits,  through  the  guards. 
The  first  guard  is  placed  on  the  rear  of  the  right  wheel,  and 
the  last  at  the  extreme  end  of  the  platform,  and  the  interme- 
diate guards  at  equal  distances  from  each  other,  and  three 
inches  apart,  more  or  less,  from  centre  to  centre.  The  cuttere 
or  saw y,  is  formed  of  thin  triangular  plates  of  steel,  fastened 
to  a  straight  flat  rod,  g^  of  steel,  iron,  or  wood,  one  inch  and  a 
half  wide.  These  steel  plates  are  aiTanged  side  by  side,  form- 
ing a  kind  of  saw,  with  teeth  three  inches  at  their  base,  and 
four  and  a  half  inches  long,  more  or  less,  sharp  on  both  sides, 
and  terminating  nearly  in  a  point.  The  saw  is  then  passed 
through  all  the  guards  in  the  af  resaid  range  of  mortises,  the 
size  of  the  mortises  being  suited  to  receive  the  saw  with  the 
teeth  pointing  forward,  observing  always  that  the  points  of  the 
saw  teeth  should  correspond  with  the  centres  of  the  guards. 
One  end  of  the  saw  is  connected  with  a  pitman.  A,  which  pit- 
man is  moved  by  a  crank,  i,  receiving  its  motion  from  the 
main  axis,  by  one  or  two  sets  of  cog-wheels.  The  vibration  of 
the  crank  must  be  equal  to  the  distance  of  the  centres  of  the 
guards  or  the  points  of  the  saw  teeth,  or  thereabouts,  so  that, 
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when  the  machineis  in  motion,  the  point  of  each  saw  tooth  may 
pass  from  centre  to  centre  of  the  guards,  on  each  side  of  the 
same  tooth,  at  every  vibration  of  the  crank.  If  the  main 
wheels  are  three  feet  four  inches  in  diameter,  they  should,  in 
one  revolution,  give  the  crank  sixteen  revolutions,  more  or  less. 
The  saw  teeth  should  play  clear  of  the  guards,  both  above  and 
below."  The  specification  also  stated,  that, "  in  the  operation 
of  this  machine,  the  guards  form  double  bearers,  to  assist  the 
saw  teeth."  It  also  stated,  that  "  the  back  of  the  saw  may  be 
from  one  inch  to  one  and  a  half  inch  wide,  and  from  three- 
sixteenths  to  one-quarter  of  an  inch  thick,  and  the  steel  plates 
for  the  teeth  should  be  about  one-tenth  of  an  inch  thick.  One 
end  of  the  mortise  in  the  guard  should  be  fitted  to  receive  the 
back  of  the  saw,  so  that  the  bearing  may  be  on  the  back  of  the 
saw  only."  The  claim  in  this  specification  was  in  the  follow- 
ing words  :  "  In  this  machine,  the  following  points  are  claimed 
as  new  and  original :  1.  The  straight  horizontal  saw,  with 
teeth  sharp  on  their  two  sides,  for  cutting  grain  ;  2.  The  guards 
forming  double  bearers  above  and  below  the  saw,  whereby  the 
cutting  is  made  sure,  whether  with  a  sharp  or  dull  edge,  the 
guards  at  the  same  time  protecting  the  saw  from  rocks  or 
stones,  or  other  large  substances,  it  may  meet  with ;  3.  The 
peculiar  construction  that  the  saw  teeth  may  run  free,  whereby 
the  necessary  pressure  and  consequent  friction  of  two  corre- 
sponding edges,  cutting  together  as  on  the  principle  of  scissors, 
is  entirely  avoided ;  4.  The  peculiar  arrangement  by  which 
the  horses  are  made  to  go  before  the  machine,  being  more 
natural,  and  greatly  facilitating  the  use  of  the  machine;  and 
the  general  arrangement  of  the  parts  as  above  described.  In 
cutting  grass,  the  platform  is  reduced  in  width  and  the  grass 
falls  on  the  ground  as  it  is  cut.  This  patent  of  1833  expired 
on  the  31st  of  December,  1847,  and  was  not  renewed,  and  the 
improvements  and  machine  thus  patented  became  public  prop- 
erty, before  the  alleged  infringements  upon  which  this  suit 
proceeded. 

On  the  7th  of  August,  1847,  Obed  Hussey  obtained  Letters 
Patent  for  "  a  new  and  useful  improvement  in  reaping  ma- 
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chinefi,^'  and,  in  his  specification  annexed  thereto,  he  stated  it 
to  be  '^  a  new  and  useful  improvement  on  the  reaping  machine 
invented  by  me,  and  patented  in  1833."  He  then  declared, 
^^  that  the  following  is  a  full,  clear,  and  exact  description  of 
the  construction  and  operation  of  the  same,  reference  being 
bad  to  the  annexed  drawings,  making  a  part  of  this  specifica- 
tion, in  which  Fig.  1  is  a  birdseye  view  of  the  cutting  appara* 
tus,  in  which  Aj  A,  Ay  -4,  J.,  -4,  represents  the  vibrating  cut- 
ting blades  \  B^  B^  B  B^^B^  B^  the  permanent  guard-irons ; 
if  represents  a  part  of  the  wood  work.  The  guards  are  formed 
of  a  lower  piece  and  upper  piece,  admitting  the  blade  to  pass 
between  in  cutting,  so  that  the  straw,  grass,  hemp,  corn,  &c., 
which  comes  in  between  the  guards,  to  be  cut,  is  firmly  sup- 
ported both  above  and  below  the  vibrating  blades.  In  my 
original  invention,  the  upper  part  of  the  guards  were  fastened 
to  the  lower  part  both  before  and  behilid  the  blades,  as  repre- 
sented at  (7,  (7,  C,  G ;  the  gi*as8,  straw,  &c.,  which  is  not  per- 
fectly cut,  is  forced  in  by  the  motion  of  the  blades,  and  works 
back  between  the  blades  and  the  upper  piece  of  the  guards, 
materially  obstructing  tl^e  iVee  movement  of  the  blades  in  wet 
weather,  frequently  causing  what  farmers  call  choking.  The 
improvement  for  which  a  patent  is  now  asked  is  represented 
at  2?,  2?,  Dy  Dy  where  the  upper  piece  of  the  guard  is  fastened 
to  the  lower  piece  only  at  the  point,  leaving  the  back  end  un- 
connected. Consequently,  the  space  between  the  upper  and 
lower  pieces  of  the  guard,  through  which  the  blades  vibrate, 
is  open  behind,  so  that  the  grass,  &c.,  which  is  forced  in  by 
the  action  of  the  blades,  now  passes  freely  out  through  the 
opening,  which  opening,  when  used  in  combination  with 
vibrating  blades,  constitutes  a  claim  in  this  impi'ovement,  and 
is  represented  at  2?,  2?,  2?,  2?,  Fig.  1,  and  at  JL,  Fig.  3.  My 
improvement  extends  also  to  the  prevention  of^the  accumula- 
tion of  grass,  &c.,  under  the  blades,  which  I  will  describe  as 
follows;  In  my  original  invention,  the  blades  are  ground 
with  a  bevel  on  both  sides  of  the  edge.  The  purpose  of  this 
is,  that,  by  means  of  the  shoulder  of  the  bevel,  the  sharp  edge 
is  prevented  from  coming  in  immediate  contact  with  the  iron, 
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in  passing  the  guard.  This  bevel  is  not  so  necessary  oear  the 
fork  of  the  blades  as  near  their  points.  Hence,  in  this  im- 
provement, about  one  inch  of  the  edge,  at  the  fork,  is  flush  on 
the  under  side,  leaving  the  bevel  all  on  the  upper  side.  The 
design  of  this  is,  that  the  grass,  <&c.,  which  is  forced  in  between 
the  blades  and  the  lower  part  of  the  guard,  shall  be  cut  up  and 
worked  out  by  the  flush  edge,  acting  close  to  the  iron  at  the 
fork.  This  latter  improvement  is  also  claimed  as  new  in  its 
application  to  the  particular  purpose  for  which  it  is  designed. 
Fig.  2  is  a  sectionaJ  view  of  one  of  the  guards  in  my  original 
invention.  ^  is  a  part  of  the  wood-work,  as  seen  at  //,  Fig. 
1.  Fig.  3  represents  one  of  the  guards  containing  the  im- 
provement before  described.  -4,  is  the  opening;  iff,  part  of 
the  wood- work.  Fig.  4  represents  a  view  of  one  of  the  blades 
with  the  flush  edge,  if,  E^  on  each  side  of,  and  at  the  fork  of, 
the  blades,  A.  I  accordingly  claim  the  opening  above  the 
blades,  at  -4.,  Fig.  3,  and  at  Z>,  Fig.  1,  in  combination  with 
the  vibrating  blades.  I  also  claim  the  particular  application 
of  the  flush  edge  at  the  fork  of  the  blades,  for  the  purpose 
described.  The  end  and  design  of  the  improvements  above 
claimed  is,  to  prevent  the  blades  choking."  This  patent  of  the 
7th  of  August,  1847,  was  surrendered  for  correction  and  re- 
issue, and,  on  the  14th  of  April,  1857,  three  new  patents  of 
that  date,  and  respectively  numbered  449, 450,  and  451,  were 
issued  to  the  said  Obed  Hnssey.  Afterwards,  this  patent  450 
was  surrendered  for  correction  and  reissue,  and  two  patents, 
respectively  numbered  742  and  743  were  issued  to  the  paten- 
tee in  lieu  thereof.  Afterwards,  this  patent  743  was  surren- 
dered for  correction  and  reissue,  and  a  patent  numbered  917 
was  issued  in  lieu  thereof.  The  plaintiffs  alleged  an  infringe- 
ment of  patents  Nos.  449,  742,  and  917,  only. 

The  claim  in  the  reissued  patent  No.  449  was  as  follows : 
^^  I  claim,  as  my  invention,  a  combination  of  a  vibrating,  scal- 
loped cutter,  the  indentations  of  whose  edges  acts  as  a  series 
of  moving  shear-blades,  with  slotted  gnard-fingers,  the  sided 
of  which  act  as  a  corresponding  series  of  fixed  shear-blades, 
the  parts  of  such  fingers  forming  the  slot  being  connected  at 
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the  front  end  only,  leaving  the  rear  of  the  slot  open  and  free, 
for  the  escape  of  material  that  would  otherwise  clog  the  cut- 
ter, substantially  as  described." 

The  claim  in  the  reissued  patent  No.  742  was  as  follows  : 
"  I  claim,  as  my  invention,  the  combination  of  side  and  cross- 
bearings  of  the  guards,  with  flush  edges  at  and  near  the  forks 
of  the  blades,  substantially  as  described." 

The  claim  in  the  reissued  patent  No  917  was  as  follows  : 
"What  I  claim  under  this  patent,  as  my  invention,  is,  the 
combination  of  the  finger-beam,  (without  a  platform,)  the  short 
open  slot-fingers  having  small  projections  below  the  cutter, 
and  the  guides  for  the  cutter,  these  parts  being  constructed 
and  combined  substantially  as  described,  the  cutter  vibrating 
in  a  straight  line,  each  scallop  having  an  edge  sliding  in  close 
proximity  to  an  angular  corner  of  the  finger,  and  forming 
therewith  a  nipping  angle,  substantially  as  described." 

Hall,  J.  We  can  discover  no  just  ground  for  maintain- 
ing that  the  reissued  patent  No.  449,  of  April  14th,  1857, 
was  not  proper  as  a  reissue  of  the  original  patent  of  August 
7th,  1847,  if  the  patentee  was  the  original  and  first  inventor  of 
the  combination  therein  claimed,  and  if  his  rights  had  not 
been  forfeited  or  destroyed  by  the  lapse  of  time  between  the 
issne  of  the  first  patent  and  this  reissue. 

The  same  remark  might,  perhaps,  have  been  applied,  with- 
out further  discussion,  to  the  reissues  No.  742,  of  June  21st, 
1859,  and  No.  917,  of  February  28th,  1860,  had  not  these  last 
reissues  been  preceded  by  the  reissue  No.  450,  of  April  14th, 
1857,  and  the  reissue  No.  917  also  been  preceded  by  the  re- 
issue No.  743,  of  June '21st,  1859.  The  claim  in  the  reissue 
No.  450  is  quite  limited,  and  is  in  the  following  terms :  "  I 
claim  as  my  invention,  and  desire  to  secure  by  letters  patent, 
the  improved  beveling  of  the  edges  of  the  blades  of  scalloped 
sickles,  as  herein  described."  This  patent  was  surrendered 
and  reissued  as  Nos.  742  and  743 ;  and  No.  743,  in  which  the 
claim  was  in  the  following  terms :  "  I  claim  as  my  invention, 
and  desire  to  secure  by  lettei^s  patent,  scalloped  cutters,  with 
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tlieir  blades  beveled,  as  herein  described,"  was  afterwards  sur- 
i-endered  and  reissued  as  No.  917.  Looking  only  to  the  claims 
in  Nos.  450,  742,  743,  and  917,  it  would  certainly  be  difficult 
to  find  any  evidence  that  Nos.  742  and  917  were  for  the  same 
invention  as  that  specifically  claimed  in  No.  450.  Indeed,  a 
comparison  of  the  language  of  these  claims  would  seem,  in  the 
absence  of  all  other  proof,  to  repel  such  an  allegation.  But  it 
is  well  settled,  that,  in  deciding  upon  these  applications  for  a 
reissue,  and  upon  the  question  whether  the  invention  claimed 
in  the  reissue  is  the  same  invention  which  was'  intended  to  be 
patented  on  the  original  application,  the  Commissioner  of  Pat- 
ents is  not  confined  to  the  claims,  nor  even  to  the  examination 
of  the  evidence  furnished  by  the  specification,  models,  and 
drawings,  accompanying  the  original  application ;  and  that 
any  legal  proof  to  show  it  to  be  the  same  invention  should  be 
received.  {Ec  parte  JSaU^  Ex  parte  Dyson  ^  and  Wilson  v.  Sm- 
ger^  Law^s  Patent  Digest^  pp.  620,  621.)  It  is,  also,  well  set-  * 
tied,  that  the  decision  of  the  Commissioner  of  Patents  upon 
the  question,  is  prima  fofcie  evidence  of  such  fact,  and  that 
the  subsequent  inquiry,  when  the  question  is  presented  to  a 
Court  and  a  jury,  is  limited  to  the  fairness  of  the  transaction — 
to  the  question  of  fraud  in  the  surrender.  {The  Philadelphia 
dk  Trenton  EM,  Co,  v.  Stimpaon^  14  Peters^  448,  458,  459 ; 
Stimpson  v.  Westchester  li,  H,  Co.^  4  Howard^  380,  404; 
O^EeUZy  v.  Morse^  15  Howard,,  62 ;  BaMvn  v.  Taggert^  17 
Howard,  74, 84 ;  Woodworth  v.  Stane^  3  Story ^  749,  753,  754 ; 
Day  V.  Goodyear^  Law^s  Digest^p.  617,  sec.  6.)  Even  a  state- 
ment in  an  original  patent,  that  a  part  is  old,  or  a  disclaimer 
of  apart,  does  not,  it  seems,  necessarily  prevent  such  part  from 
being  claimed  in  a  reissued  patent,  though  it  would  have  that 
efi^ect  if  made  advisedly,  and  not  by  inadvertence,  accident,  or 
mistake.  {Ex parte  Hayden^  and  Laidley  v,  James,  Law^s  Di- 
gest, 616.)  On  the  application  for  these  reissues,  the  former 
claims  and  specifications  and  the  original  model  and  drawings 
were,  of  course,  before  the  Commissioner.  It  is  shown  by  the 
testimony  of  Mr.  Eenwick,  an  expert,  that  all  the  devices 
covered  by  these  three  reissued  patents  are  contained  in  the 
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original  model,  and  we  have  no  means  of  knowing  what  other 
proof  was  furnished  to  the  Commissioner,  or  of  determining 
that  such  other  proof,  considered  in  connection  with  such 
model,  was  not  entirely  conclusive  upon  the  points  of  inadver- 
tence, accident,  or  mistake,  and  of  an  intention  to  patent  orig- 
inally the  inventions  covered  by  the  reissued  patents.  No 
proof  of  fraud,  unfairness,  or  falsehood,  in  respect  to  these 
applications  for  reissues^  has  been  given ;  and,  in  the  absence 
of  such  proof,  we  are  bound,  under  the  authorities  cited,  to 
presume  that  such  reissued  patents  were  properly  issued,  and 
that  they  do,  in  fact,  cover  only  the  inventions  made  prior  to, 
and  intended  to  be  patented  under,  the  first  application.  (See, 
also,  French  v.  Rogers,  Lavfs  Digest^  p,  624,  sec,  26.) 

It  was  urged  by  the  defendants,  not  only  that  these  reissues 
were  needless  and  improper,  but  also  that  they  were  void  on 
their  face,  as  showing  nothing  patentable.  We  can  find  no 
solid  ground  upon  which  to  maintain  either  of  these  objec- 
tions, and  shall,  therefore,  pass  to  the  other  questions  in  the 
case.  In  the  discussion  of  such  questions,  we  shall  refer  to 
farther  authorities,  which,  as  well  as  some  hereinbefore  referred 
to,  will  show,  to  some  extent,  at  least,  the  grounds  upon  which 
the  questions  just  referred  to  have  been  disposed  of. 

The  patents  themselves  are  prima  facie  evidence  of  the 
novelty  and  utility  of  the  inventions  patented ;  but  the  defend- 
ants are  at  liberty  to  show,  by  other  proof,  that  they  are  neither 
new  nor  useful.  The  utility  of  the  inventions  claimed  is  not, 
we  believe,  seriously  questioned,  and  wo  may,  therefore,  prop- 
erly address  oui-selves  to  the  questions  of  novelty,  which  have 
been  seriously  contested,  and  which  certainly  require  careful 
examination. 

It  was  insisted,  by  the  learned  counsel  for  the  defendants, 
that  the  reissued  patent  No.  449  is  void,  for  want  of  novelty ; 
and  that  the  invention  claimed  in  the  specification  annexed  to 
that  patent  was  anticipated  by  Hussey,  in  1833  ;  by  Ambler, 
in  1834 ;  by  Moore  and  Hascall,  in  1839 ;  by  Nicholson,  in 
1844 ;  and  by  Leland,  in  1846.  We  think  that  neither  of  these 
objections  urged  by  the  counsel  can  be  maintained.    The  in- 
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yention  claimed  is  the  combination  of  a  vibrating  Bcalloped 
cutter^  the  indentations  of  whose  edges  act  as  a  series  of  mov- 
ing shear  blades,  with  slotted  guard  fingers,  the  sides  of  which 
act  as  a  corresponding  series  of  fixed  shear  blades,  the  parts 
of  snch  fingers  forming  the  slot  being  connected  at  the  front 
end  only,  leaving  the  rear  of  the  slot  open  and  free  for  the 
escape  of  material  that  woald  otherwise  clog  the  cutter,  sub- 
Btanlially  as  described. 

There  certainly  was  no  such  combination  in  Hnssey's  pa- 
tented invention  of  1833.  In  his  specification  annexed  to  that 
patent,  he  says,  that  '^  the  saw  teeth  should  play  clear  of  the 
guards,  both  above  and  below,''  and  the  mode  of  construction 
specified  makes  provision  for  securing,  as  far  as  possible,  this 
particular  result ;  and,  in  the  claim,  at  the  close  of  the  speci- 
fication, he  claims  '^  the  peculiar  construction  that  the  saw 
teeth  may  run  free,  whereby  the  necessary  pressure  and  con« 
sequent  friction  of  the  two  corresponding  edges,  cutting  to- 
gether as  on  the  principle  of  scissors,  is  entirely  avoided."  The 
vibrating  scalloped  cutter  and  the  slotted  guard  fingers,  men- 
tioned in  the  patent  of  1847,  are  differently  constructed  and 
arranged  for  the  express  purpose  of  securing  the  effect,  in  sub- 
stance, of  the  friction  and  pressure  of  two  corresponding  edges 
cutting  together,  as  on  the  principle  of  scissors,  making  the 
combination,  in  this  respect,  different,  in  its  mode  of  construc- 
tion, operation,  and  results,  from  that  exlijbited  in  the  appara- 
tus described  in  Hnssey's  patent  of  1833.  But  this  is  not  all, 
nor  is  it,  in  fact,  the  most  important  improvement  in  Hnssey's 
patent  of  1847.  The  open  slotted  guard  finger  is  not  found 
in  the  invention  patented  in  1833  ;  and,  as  the  change  in  the 
form  and  operation  of  this  slotted  finger  is  of  very  great  im- 
portance, both  in  the  reaper  and  in  the  mower,  the  invention 
of  Hussey,  patented  in  1847,  was  very  different  from,  and  a 
great  improvement  upon, his  invention  patented  in  1833.  The 
shearing  action  produced  by  the  different  grinding  or  beveling 
of  the  cutters,  and  the  different  arrangement  of  the  cutters 
and  fingers,  and  the  opening  in  the  guard  finger,  were  not  em- 
braced or  described  in  the  patent  of  1833. 
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The  Ambler  machine  of  1834,  as  described  in  his  patent, 
or  as  presented  by  the  evidence,  certainly  contained  no  such 
com  bination .  Ambler's  cutter  was  a  straight  and  not  a  scalloped 
cutter,  and  no  shearing  action  was  or  could  be  produced  in  its 
operation.  His  barbed  guard  j&ngers  were,  also,  quite  dijfferent 
from  the  open  slotted  guard  lingers  of  Hussey,  and,  if  they 
could  be  used  with  a  scalloped  cutter,  could  not  have  produced 
the  same  results. 

Moore  and  HascalPs  machine  of  1839,  as  described  in  the 
patent,  or  as  actually  constructed,  did  not  embody  this  inven- 
tion. There  was  no  combination  of  vibrating  scalloped  cut- 
ters, operating  as  moving  shear  blades,  with  open  slotted  guard 
fingers  operating  as  fixed  shear  blades  ;  and  the  same  remark 
is  applicable  to  the  Nicholson  machine  of  1844.  The  guard 
fingers  of  Moore  and  Hascall's  machine  were  in  no  sense  sub- 
stantially like  those  of  Hussey^  and  they  may  doubtless  be  used 
by  the  defendants  without  an  infringement  of  Hussey's  patent. 
Moore  and  Hascall's  guard  fingers  resemble  the  tusks  of  an 
elephant  more  than  they  do  the  guard  fingera  of  Hussey. 

The  Leland  machine,  in  regard  to  the  parts  of  Hussey's 
machine  embraced  in  patent  No.  449,  was  substantially  like 
Hussey's  machine,  but  there  is  no  evidence  that  Leland's  ma- 
chine, embodying  this  invention,  was  constructed,  or  even 
invented,  until  May  or  June,  1846 ;  and  the  evidence  of  Love- 
grove  shows,  that,  on  his  return  to  Baltimore,  after  the  harvest 
of  1844,  and  in  the  month  of  August  of  that  year  this  inven- 
tion of  Hussey  was  explained  to  him  by  Hussey,  and  that 
Hussey  then  showed  him  the  open  slotted  guard  finger,  forged 
strong  and  solid  at  the  outer  end,  and  not  allowing  the  part 
of  the  finger  above  the  slot  to  go  back  to  the  rod  by  about  an 
inch,  and  that,  in  October  or  November,  Hussey  showed  him 
a  machine  in  which  these  improvements  were  embodied.  Al- 
though this  machine  could  not  be  practically  and  fully  tested 
until  the  harvest  of  the  next  year,  this  evidence  shows  that 
Hussey  antedates  Leland  in  this  invention. 

But  it  is  said,  that  this  machine  was  on  sale  two  years 
before  Hussey's  application  for  a  patent ;  and  that,  therefore 
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Hnssey's  patent  is  void.  The  evidence  of  Lovegrove,  which 
is  the  only  evidence  to  sustain  tliis  position,  does  not  establish 
the  fact  claimed.  He  says  that,  in  October  or  November,  a 
single  machine  was  complete,  with  the  exception  of  the  tongae 
or  shafts ;  but  there  is  no  evidence  to  show  when  these  were 
added,  or  when  the  machine  was  first  offered  for  sale.  It  is 
certainly  proved,  that  this  machine  was  then  in  Hussey's  fac- 
tory, with  other  machines  which  he  was  selling,  but  it  was  in* 
complete,  and  had  never  been  tried  in  the  field ;  and  the  evi- 
dence of  Lovegrove  fails  to  show  that  this  particular  machine 
was  ever  offered  for  sale,  or  sold,  although  it  is  most  probable 
that  it  was  first  tried  and  used  in  the  harvest  of  1845,  and  was 
afterwards  sold  daring  that  year.  Lovegrove  testifies  that,  in 
December,  1844,  he  went  to  South  America  and  was  gone  nine 
months,  and  had  no  idea  what  became  of  that  particular  ma- 
chine. He  further  testifies,  on  his  cross-examination  by  the 
defendants,  that,  while  in  South  America,  he  received  a  letter 
from  Mr.  Hussey,  stating  that  he  was  going  to  try  his  first  new 
cntters  in  the  field,  which  he  presumed  was  the  machine  re- 
ferred to ;  and  that  Hussey  was  very  cautious  about  altera- 
tions, and  rarely  built  more  than  one  machine,  with  much 
alteration,  without  trying  it  in  the  field.  And  this  is  all  the 
testimony  there  is  on  this  point.  Hussey's  application  for  his 
patent  was  made  on  the  17tli  of  February,  1847,  and  his  patent 
was  granted  August  7th,  1847.  There  is,  therefore,  no  proof 
that  this  invention  was  put  on  sale  by  Hussey,  or  with  his  con- 
Bent,  two  years  prior  to  his  applieation  for  his  patent.  The 
burden  of  establishing,  by  satisfactory  proof,  the  fact  that  this 
invention  was  on  sale  for  two  years  prior  to  Hussey's  applica- 
tion for  a  patent,  is  upon  the  defendants ;  and,  most  certainly, 
this  fact  is  not  proved  by  this  evidence. 

The  reissued  patent  No.  742  is  for  a  combination  of  side 
and  cross  bearings  of  the  guards,  with  flush  edges  at  and  near 
the  forks  of  the  blades,  substantially  as  described,  and  is  for 
this  only. 

It  is  insisted,  by  the  defendants,  that  this  patent  is  void 
for  want  of  novelty,  having  been,  as  they  allege,  anticipated 
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by  White,  in  or  before  1837.  The  cutting  apparatus  of  W  hite, 
in  wliich  this  invention  is  alleged  to  be  embodied,  was  made 
an  exhibit,  and  has  been  examined  in  reference  to  this  ques- 
tion of  novelty.  It  has  substantially  the  same  side  and  cross- 
bearings  of  the  guards  as  the  Hussey  machine,  and  it  has  a 
scalloped  cutter  with  flush  edges ;  but  it  is  insisted  by  the 
plaintiff,  that  it  does  not  present  the  same  combination*  be- 
cause the  separate  plates,  whicb  togetlier  constitute  the  scal- 
loped cutter,  each  plate  forming  a  single  projection  of  the 
tooth-formed  cutter,  were,  as  a  general  rule,  placed  on  the  cut- 
ter bar,  with  their  flushed  edges  so  arranged  that  only  every 
other  flush  edge  was  uppermost,  the  alternate  plates  being 
placed  on  the  bar  with  their  flushed  edges  on  their  lower  side. 
It  is  conceded  tliat  there  were  exceptions  to  this  rule,  there 
being,  if  we  recollect  rightly,  in  one  case  two,  and  in  ano^er 
three,  of  the  adjoining  plates,  having  their  flush  edges  oq  the 
same  upper  or  lower  side,  as  they  were  fastened  to  such  cut- 
ter bar.  The  evidence  in  the  case  shows,,  that  a  cutter  bar 
constructed  in  this  manner  is  much  inferior  to  one  constructed 
according  to  the  specification  of  Hussey ;  that  it  chokes  more 
rapidly  and  requires  more  frequent  cleaning ;  and  that  the 
cutters  and  other  paints  of  the  machine  are  more  likely  to  be 
broken  or  injured.  It  is  quite  certain,  that  Hussey's  mode  of 
arranging  the  cutter  blades,  with  the  flushed  edges  of  each  on 
the  lower  side,  is  so  far  preferable  to  the  alternate  arrange- 
ment, as  to  constitute  a  substantial  difierence  in  the  practical 
operation  of  the  machine.  The  White  machines  were  sub- 
stantially abandoned  and  given  up.  Those  which  the  wit- 
nesses Foster  and  Williamson  had,  and  on  which  this  point  in 
the  defence  rests,  were  not  found  so  useful  ba  to  induce  a  con- 
tinuance of  their  manufacture.  At  this  day,  it  will  hardlj'  be 
contended,  that  White,  or  Foster,  or  Williamson,  had  discov- 
ered or  appreciated  the  fact,  that  these  cutter  plates  should  be 
arranged  in  the  manner  adopted  by  Hussey.  If  the  maker  of 
the  White  machine  had  appreciated  the  advantages  of  this 
arrangement,  he  would  certainly  have  adopted  it,  as  it  was  as 
easy  to  manufacture  the  machine  with  the  uniform  arrange- 
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ment  of  the  cutter  plates,  as  it  was  to  manufacture  it  with  the 
alternate  or  promiecnous  arrangement  presented  in  the  cutting 
apparatus  of  that  machine.  As  these  differences  are  matter 
of  substance,  and  as  we  think  the  patent  of  Hussey  may  prop- 
erly be  so  construed  as  to  give  such  effect  to  the  words,  "  sub- 
stantially as  described,"  as  to  require  this  uniformity  of  ar- 
rangement, we  have  concluded,  after  some  hesitation,  that  the 
proof  of  the  prior  existence  of  the  White  machine  does  not 
avoid  patent  No.  742.  This  view  of  the  question  is  sustained 
by  the  decision  of  the  Commissioner  of  Patents,  on  the  appli- 
cation for  the  renewal  of  this  patent,  the  Commissioner  having 
then  decided  that  the  White  machine  did  not  contain  the  same 
combination  as  that  claimed  in  this  patent.  Indeed,  the  favor- 
able opinion  of  the  Commissioner  of  Patents  upon  the  appli- 
cations for  the  renewal  of  the  several  patents  of  Kussey  under 
which  the  plaintiff  proceeds  in  this  suit,  covers  most  of  the 
questions  now  raised  and  decides  them  in  favor  of  the  plaintiff. 
In  French  v.  Rogers^  {Law's  Digest^  p.  624,  sec.  26,)  Jicdge 
Kane  held,  that,  in  ordinary  cases  of  reissue,  the  Commis- 
sioner's action  has  more  than  jprimafade  influence,  in  decid- 
ing the  question  of  identity  of  invention  ;  and,  in  all  cases,  a 
Judge  may  well  rely  upon  the  Commissioner's  decision,  to  dis- 
pel doubts,  or  confirm  his  own  impressions,  upon  the  question 
of  identity  of  devices  or  inventions. 

The  reissued  patent  No.  917  is  for  a  combination  of  the 
finger  beam,  (without  a  platform,)  the  short,  open  slot  fingers, 
having  small  projections  below  the  cutter,  the  scalloped  cut- 
ter, and  the^  guides  for  the  cutter,  these  parts  being  constructed 
and  combined  substantially  as  described,  the  cutter  vibrating 
in  a  straight  line,  each  scallop  having  an  edge  sliding  in  close 
proximity  to  an  angular  corner  of  the  finger,  and  forming 
therewith  a  nipping  angle,  substantially  as  described. 

The  defendants  insist  that  this  patent  also  is  void  for  want 
of  novelty ;  and  they  allege  that  the  invention  was  anticipated 
by  Hussey  s  machine  of  1833,  by  Ambler,  by  White,  by  Nich- 
olson, and  by  Leland.  If  we  are  right  in  our  conclusions  here- 
tofore expressed,  this  patent  is  not  void  for  want  of  novelty ; 
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and  certainly  the  combination'  now  claimed  is  not  found  in 
any  other  of  the  machines  proved  to  have  been  invented  prior 
to  HuBsey's  invention  in  the  fall  of  1844. 

But  it  is  said  that  all  these  reissues  are  too  late,  and  that, 
if  they  cover  more  than  the  original  patent  protected,  the  ex- 
clusive right  to  the  invention  was  lost  by  Hussey's  laches  of 
ten  years,  and  that  the  public  are  rightfully  in  possession  of 
the  invention,  by  virtue  of  Hussey 's  laches  and  Leland's  free 

gift. 

We  cannot  say,  as  matter  of  law,  that  these  reissues  were 
too  late,  nor  is  there  any  proof  of  fraud  or  laches  upon  which 
we  can,  on  that  ground,  declare  these  reissued  pjitents  void. 
A  reissue  has  been  upheld  when  the  surrender  was  made  moi'e 
than  sixteen  years  after  the  first  patent  was  issued,  {Gibson  v. 
Harris^  1  BlatcKf.  C.  O.  -ff.,  167 ;)  and  it  was  there  said,  that 
a  patent  which  had  been  extended  to  twenty-one  years,  under 
the  general  law,  and  afterwards  extended  to  twenty-eight 
years,  by  special  Act  of  Congress,  might  be  surrendered  and 
reissued,  after  the  term  of  twenty-one  years  had  expired. 
(See,  also,  Woodworth  v.  Edwards^  3  Woodb.  <&  M.  120 ; 
French  v.  Rogers^  and  Ooodyea/r  v.  Day^  Lavf%  Digest^  pp, 
614,  615,  8ec8.  27  to  82.)  The  fact,  that  a  portion  of  these 
inventions  was  not  claimed  in  the  original  patent',  does  not, 
as  we  have  already  shown,  defeat  the  present  claims  of  the 
patentee ;  and  even  a  disclaimer,  in  the  original  patent,  of  an 
invention  claimed  in  a  reissued  one,  is  not,  without  other 
proof,  enough  to  avoid  the  reissued  patent.  {Ek  parte  Hayden 
and  Laidley  v.  Jamiea^  supra.)  It  is  true,  that,  in  the  case  of 
JBatlie  v.  Taggerty  (2  Wallace^  Jr.^  101,)  Judge  Kane  decided, 
that  if  a  patentee  neglects,  in  his  specification,  to  assert  his  in- 
vention as  to  a  certain  part,  omits  to  claim  specifically  such 
part,  and  sufiers  his  patent  so  to  stand  for  a  number  of  years,  he 
cannot  aft;erward  surrender  his  patent  and  take  a  reissue, 
claiming  such  part,  as  the  use  under  the  former  patent,  with- 
out any  claim,  will  be  a  dedication  to  the  public.  But  this 
decision  was  overruled  by  the  Supreme  Court  of  .the  United 
States,  in  the  same  case,  (17  Hovya/rd^  74 ;)  and  the  cases 
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bearing  upon  this  qnestion,  to  which  we  have  already  referred,  . 
are,  we  think,  sufficient  to  show  that  we  cannot,  after  the  ac- 
tion of  the  Commissioner  of  Patents  in  respect  to  these 
patents,  and  without  other  proof,  hold  that  there  has  been  any 
abandonment  or  dedication  to  the  public,  of  the  inventions 
claimed  in  these  reissued  patents.  Independently  of  the 
question  of  abandonment  or  dedication,  it  is  well  settled, 
that  the  prior  use  of  an  invention,  under  a  defective  patent, 
cannot  take  away  the  right  to  surrender  such  patent  and  take 
out  a  new  and  amended  one,  or  authorize  a  use  under  an 
amended  patent.  {Stimpson  v.  The  Westchester  H.  R,  Co.^  4 
Howard^  380,  402 ;  Goodyear  v.  -Day,  Law^s  Digest^  pp,  614, 
616,  sees.  30,  31,  32 ;  S.  C,  Id.  p.  624,  sec.  27;  Id.  p.  625, 
sec.  33 ;  Battin  v.  Taggert^  17  Howa/rd^  74:,  84.)  In  law,  a 
reissued  patent  is  generally  considered,  except  in  respect  to 
infringements  prior  to  its  issue,  as  if  granted  at  the  date  of 
the  original  patent,  {Ca^r  v.  Rice^  Lavfs  Digest^  p.  625,  sec. 
33 ;)  and  the  corrected  patent,  in  respect  to  all  subsequent  in- 
fringements, is  made  to  take  effect  as  thougii  it  had  been  so 
issued  originally,  even  though  the  original  patent  was  invalid. 
{Blooms  V.  StoUey,  5  McLecm^  158;  S/iaw  v.  Cooper^  7 
Peters^  292,  316 ;  Stanley  v.  Whipple,  2  McLean,  35,  37 ; 
Sfnith  v.  Pearce,  2  McLean,  176 ;  Carr  v.  Rice,  Law^s  Digest, 
p.  626,  sec.  33.)  We  cannot,  under  the  authorities  above 
cited,  sanction  the  position,  that  these  reissues  came  too  late, 
or  that  tlie  patentee  had  forfeited  his  rights  by  the  delay  in 
procuring  reissues  covering  such  portions  of  liis  invention  as 
were  not  included  in  the  claims  annexed  to  his  original 
patent  of  1847. 

This  brings  us  to  the  questions  of  infringement ;  and,  in 
respect  to  these  questions,  w6  have  examined  the  cutting 
apparatus  of  the  machines  of  the  defendants  Bradley  and 
Bradley,  which  were  made  exhibits  in  the  cause,  and  the  tes-  • 
timony  of  experts  produced  by  the  respective  parties.  The 
scalloped  vibrating  cutter  of  those  defendaii^ts  is  substanti- 
ally like  that  shown  in  the  reissued  patents  Kos.  449  and  917, 
the  only  material  difference  being,  that  the  cutter  plates  or 
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blades  of  the  defendants'  machine  are  beveled  only  on  one 
Bide,  from  heel  to  point,  while  those  of  Hnssey  are  beveled  on 
both  sides,  at  and  near  the  point  of  the  several  cutter  blades. 
This  difference  we  do  not,  however,  consider  as  essential, 
under  the  specifications  and  claims  of  these  reissued  patents. 
We  think  that  the  guard  fingers  in  both  machines  are,  in 
principle  and  mode  of  operation,  the  same.  These  two 
elements  of  the  combinations  found  in  the  two  machines  are 
substantially  the  same  ;  and  we  are,  therefore,  of  the  opinion, 
that  the  reissued  patent  No.  449  is  infringed  by  the  manu- 
facture and  sale  of  the  machines  made  by  the  defendants 
Bradley  and  Bradley. 

We  are,  also,  of  the  opinion,  that  the  combinations  covered 
by  the  reissued  patents  Nos.  742  and  917  are  found  in  these 
machines  of  the  defendants.  The  side  and  cross  bearings  of 
the  guards  are  not  identical  in  form,  but  the  change  is  only  of 
a  mechanical  equivalent  for  the  side  and  cross  bearings  of 
Hnssey's  guards ;  and,  if  patents  can  be  avoided  by  changes 
of  the  character  of  those  made  by  the  defendants,  the  exclu- 
sive rights  of  patentees  will  be  of  but  little  practical  value. 
If  these  conclusions  are  correct,  a  decree  must  be  made 
against  the  defendants  Bradley  and  Bradley. 

But  it  is  insisted,  that  no  decree  against  the  defendant 
Hubbard  should  be  made  in  this  suit,  because  he  has  no  in- 
terest, except  as  a  licensor,  in  the  manufacture,  by  the  de- 
fendants Bradley  and  Bradley,  of  the  machines  which  infringe 
the  plaintifi*'s  patents,  he  receiving  a  license  fee  of  ten  dollars 
for  each  machine  so  manufactured,  and  because  he  does  not 
encourage  or  aid  in  the  manufacture,  or  receivfe  any  benefit 
therefrom,  except  as  such  licensor.  The  only  proof  of  Hub- 
bard's connection  with  the  defendants  Bradley  and  Bradley, 
is  contained  in  the  admissions  in  his  answer;  and,  as  we 
undei*stand  that  answer,  it  states,  in  substance,  that  he  is  the 
holder  of  several  different  patents  for  improvements  in  reap- 
ing and  mowing  machines,  and  tliat  he  has  simply  licens- 
ed the  defendants  Bradley  and  Bradley  to  make  and  vend 
machines  with  such  patented  improvements,  on  paying  him 
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a  license  fee  for  each  machine  by  them  made  and  sold  under 
Buch  license.  It  is  not  shown  what  tliese  patents  cover,  or 
whether  these  licenses,  in  form  or  effect,  have  any  connec- 
tion with  the  infringements  of  the  patents  of  the  plaintiff. 
We  think  that,  before  we  can  make  a  decree  against  the  de- 
fendant Hubbard,  there  must  be  some  other  proof  to  show 
that  Hubbard  has  some  connection  with,  or  derives  some  pro- 
fit from  the  infringements  now  complained  of.  For  aught 
that  appears,  the  improvements  patented  to  Hubbard,  and 
embraced  in  these  licenses,  are  not  at  all  connected  with  the 
infringements  shown  in  this  case,  and  we  are,  therefore,  of 
the  opinion,  that  the  plaintiff's  bill,  so  far  as  relates  to  Hub- 
bard, must  be  dismissed  ;  but,  as  he  has  probably  indirectly 
derived  advantage  from  the  infringements  complained  of;  by 
reason  of  the  larger  number  of  sales  made  by  the  Bradleys, 
in  consequence  of  their  machines  being  made  more  valuable 
and  more  salable  by  the  use  of  Hussey's  improvements,  and 
as  all  the  defendants  have  joined  in  their  defence,  the  bill  as 
to  Hubbard  will  be  dismissed  without  costs. 

As  against  the  other  defendants,  there  must  be  the  usual 
decree  for  a  permanent  injunction  and  an  account  of  the  pro- 
fits received  by  them  in  consequence  of  their  infringement  of 
the  plaintiff's  patents. 

Nelson,  J.  I  have  examined  the  foregoing  opinion,  and 
concur  in  it. 


CoE  S.  Buchanan 
Gabdneb  H0W1.AND  AND  Joseph  B.  Falser.    In  EQurrr. 

It  is  no  objection,  in  a  suit  in  Equity  for  the  infringement  of  Letters  Patent,  to 
granting  to  the  plaintiff,  on  the  final  hearing,  relief  bj  a  perpetual  injunction 
and  an  account  of  profits,  that  the  patent  has  not  been  established  at  law^  and 
that  no  preliminary  injunction  has  been  applied  for  or  granted  in  the  suit,  and 
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that  the  plaintiflf  has  not  applied  for  the  trial  of  issues  to  detennine  the  ques- 
tions of  the  validity  of  the  patent  and  of  its  infringement,  raised  bj  the  de- 
fendant. 

The  Courts  of  the  United  States  do  not  always  consider  it  a  proper  exercise  of 
their  discretion,  to  order  an  issue  to  be  tried  at  law,  to  determine  the  validity 
of  a  patent,  before  granting  a  final  injunction,  in  a  suit  in  Equity  founded 
on  it. 

Reasons  stated  for  not  exercising  such  discretion  in  this  case. 

(Before  Hall,  J.,  Northern  District  of  New  York,  March  25th,  1863.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a  suit 
in  Equity  founded  on  Letters  Patent  granted  to  Marie  Am^dde 
Cbarles  Mellier,  of  Paris,  France,  on  the  26th  of  May,  1857, 
for  fourteen  years  from  the  7th  of  August,  1854,  for  "  a  new 
and  useful  improvement  in  making  paper  pulp."  The  bill 
alleged  an  infringement  of  the  rights  of  the  plaintiff,  as  the 
assignee  and  owner  of  the  patent,  and  prayed  for  a  perpetual 
injunction,  and  an  account  of  profits.  The  answer  admitted 
that  the  patentee  invented  the  particular  mode  described  in 
the  patent,  to  wit,  "  by  two  separate  steam-tight  compart- 
ments, of  separating  the  steam  heat  from  such  material  whilst 
boiling  the  same,  in  a  rotary  vessel,  in  a  solution  of  caustic 
alkali,  and,  also,  invented  the  soaking  and  cleaning  of  such 
material,  before  boiling  the  same  in  a  solution  of  caustic  al- 
kali ; "  but  it  denied  that  he  was  the  inventor  of  any  other 
idea,  process,  or  improvement.  In  respect  to  the  residue  of 
the  process  patented,  the  answer  alleged  that  the  same  was  not 
novel,  and  it  denied  the  infringement  and  the  utility  of  the 
invention.  The  defendants,  also,  set  up  Letters  Patent  granted 
to  themselves  on  the  20th  of  March,  1860,  and  other  Letters 
Patent  granted  to  them  on  the  3d  of  July,  1860,  and  claimed 
that  their  operations  were  carried  on  under  such  patents. 

Charles  M.  Keller  and  Jod  Tiffany^  for  the  plaintiff. 

William  A.  Beach  and  John  B.  Oale^  for  the  defendants. 

Hall,  J.    It  was  conceded,  at  the  hearing,  that  there  had 
been  no  trial  at  law,  in  which  the  validity  of  the  patent  under 
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which  the  plaintiff  proceeds,  had  been  established  ;  and,  also, 
that  no  preliminary  injunction  had  been  granted,  or  even  ap- 
plied for,  in  this  suit.  It  was,  therefore,  insisted,  on  behalf  of 
tlie  defendants,  that  no  relief  could  be  granted  to  the  plaintiff; 
that  the  issues  upon  which  the  validity  of  the  patent  depends 
are  triable  only  at  law;  and  that,  because  the  plaintiff  bad 
not  applied  for  the  trial  at  law,  of  proper  issues  to  determine 
the  validity  of  his  patent  and  its  infringement,  this  Court 
should  now  dismiss  his  bill,  with  costs.  In  support  of  these 
positions,  the  counsel  cited  CiMrtiBon  Patents j  (sections  314, 
315,  and  note  1,  328,  336,  and  note  1,)  and  Bacon  v.  Jon^^  (4 
MyVne  cfe  Craig^  433.)  These  sections  of  Mr.  Curtis'  valuable 
work,  so  far  as  tbey  relate  to  the  question  now  under  considera- 
tion, are  based  mainly  upon  the  case  of  Bacon  v.  Jones^  and 
must,  therefore,  be  considered  in  connection  with  the  full  re- 
port of  that  case.  By  that  report,  it  appears  that  the  Lord 
Chancellor,  after  speaking  of  applications  for  injunctions  before 
the  final  hearing,  said :  "When  the  cause  comes  to  a  hearing, 
the  Court  has  also  a  large  latitude  left  to  it;  and  I  am  far  from 
Baying  that  a  cause  may  not  arise,  in  which,  even  at  that  stage, 
the  Court  will  be  of  opinion  that  the  injunction  may  properly 
be  granted,  without  having  recourse  to  a  trial  at  law.  The 
conduct  and  dealing  of  the  parties,  the  frame  of  the  pleadings, 
the  nature  of  the  patent  right,  and  of  the  evidence  by  which 
it  is  established,  these  and  other  circumstances  may  combine 
to  produce  such  a  result ;  although  this  is  certainly  not  very 
likely  to  happen,  and  I  am  not  aware  of  any  case  in  which  it 
has  happened.  Nevertheless,  it  is  a  course  unquestionably 
competent  to  the  Court,  provided  a  case  be  presented  which 
satisfies  the  mind  of  the  Judge,  that  such  a  course,  if  adopted, 
will  do  justice  between  the  parties."  In  the  report  of  the 
same  case  before  the  Master  of  the  Eolls,  (the  report  in  Mylne 
&  Craig  is  of  the  hearing  and  decision  before  the  Lord  Chan- 
cellor, on  appeal,)  the  Master  of  the  Rolls  is  reported  to  have 
said  (1  Beavan,  387) :  "  I  think  that,  if  a  plaintiff  be  entitled  to 
an  injunction  on  the  merits  and  on  the  evidence  produced  at 
the  hearing,  he  is  not  to  be  deprived  of  that  right,  because  he 
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has  not  moved  for  an  injunction  at  a  previoas  stage  of  the 
cause."  (And  see  bailey  v.  Taylor^  1  Hicssell  <b  Mylne^  73, 
76  ;  Isaacs  v.  Cooper^  4  Wash.  C.  C,  JR.^  259 ;  Wilson  v.  Tin- 
dal^  Webster* s  Patent  Cases^  730,  note  ;  Hindmarch  on  Pa- 
tents, 356.) 

It  is  apparent,  from  the  reports  of  the  case  of  Bacon  v. 
Jones^  and  other  English  cases,  that,  even  in  the  English  Courts, 
there  is  no  inflexible  rule  requiring  a  Court  of  Equity  to  refuse 
a  permanent  injunction,  upon  a  final  hearing,  on  the  grounds 
nrged  in  this  case;  and  certainly  the  American  practice  has 
not  been  such  as  to  sustain  the  positions  of  the  defendants' 
connsel.  Thees&eof  Goodyear  v.  Day,  {2  Wallace,  Jr.,  283,) 
is  a  case,  in  many  of  its  features,  somewhat  like  the  present ; 
and  the  opinion  of  the  Court,  as  delivered  by  Mr.  Justice 
Grier,  states  very  briefly  the  practice  of  our  Courts,  in  respect 
to  this  question,  and  presents  his  reasons  for  proceeding  to  the 
final  disposition  of  the  cause  without  requiring  the  verdict  of 
a  jury — ^reasons  which  apply  with  much  force  in  the  present 
case.  In  the  case  of  Goodyear  v.  Day,  above  referred  to,  Mr. 
Justice  Grier,  in  delivering  the  opinion  of  the  Court,  said : 
"It  is  true  that,  in  England,  the  Chancellor  will  generally  not 
grant  a  final  and  perpetual  injunction  in  patent  cases,  when 
the  answer  denies  the  validity  of  the  patent,  without  sending 
the  parties  to  law  to  have  that  question  decided.  But,  even 
there,  the  rule  is  not  absolute  or  univei*sal.  It  is  a  practice 
founded  more  on  convenience  than  necessity.  It  always  rests 
on  the  sound  discretion  of  the  Court.  A  trial  at  law  is  ordered 
by  a  Chancellor  to  inform  his  conscience;  not  because  either 
party  may  demand  it  as  a  right,  or  that  a  Court  of  Equity  is 
incompetent  to  judge  of  questions  of  fact  or  of  legal  titles. 
In  the  Courts  of  the  United  States,  the  practice  is  by  no  means 
BO  general  as  in  England,  or  as  it  would  be  here,  if  the  trouble 
of  trying  issues  at  law  devolved  upon  a  different  Court.  Oases 
involving  inquiries  into  the  most  complex  and  difficult  ques- 
tions of  mechanics  and  philosophy  are  becoming  numerous  in 
the  Courts.  Often  questions  of  originality  and  infringement 
of  patents  do  not  depend  so  much  on  the  credibility  of  wit- 
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uesses  or  the  weight  of  oral  tefitimonj,  as  on  the  application 
of  principles  of  science  and  law  to  admitted  facte.  It  is  true 
that,  in  matters  of  opinion,  both  mechanics  and  learned  pro- 
fessors will  differ  widely.  Bnt  still,  the  question  is  not  to  be 
decided  by  the  number,  credibility,  or  respectability  of  such 
witnesses,  but  by  the  force  and  weight  of  the  reasons  giv^en  for 
their  respective  opinions.  It  is  no  reflection  on  trial  by  jury 
to  say,  that  cases  frequently  occur,  in  which  ten  out  of 
twelve  jurors  do  not  underatand  the  principles  of  science, 
mathematics,  or  philosophy,  necessary  to  a  correct  judgment 
of  the  case.  Besides,  much  of  the  time  of  Courts  is  lost,  where 
twelve  men  will  not  agree  upon  a  verdict,  or  where,  when  they 
have  agreed,  the  conscience  of  the  Chancellor,  instead  of  feel- 
ing enlightened,  rejects  it  altogether.  A  select  or  special  jury 
of  philosophers,  if  they  could  be  got,  would,  perhaps,  not 
prove  more  satisfactory,  or  obviate  the  difficulty.  In  a  late 
case,  involving  the  validity  of  Morse's  telegraph  patents,  which 
was  heard  in  Philadelphia,  a  final  injunction  was  decreed  with- 
out a  verdict  to  establish  the  patents ;  and  many  other  cases 
might  be  cited  from  other  Circuits,  if  necessary,  in  support  of 
the  practice,  showing  that  the  Courts  of  the  United  States  do 
not  always  consider  it  a  proper  exercise  of  their  discretion,  to 
order  such  issues  to  be  tried  at  law,  before  granting  a  final  in- 
junction. In  the  present  case,  there  are  many  reasons  why 
the  Court  will  not  thus  exercise  their  discretion  :  1st,  Because 
this  case  has  been  set  down  for  final  hearing,  on  the  exhibits 
and  proofe,  without  any  motion  or  order  of  the  Court  for  such 
an  issue ;  2d.  After  a  patient  hearing  of  very  able  counsel, 
and  a  careful  consideration  of  the  testimony,  the  Court  feel  no 
doubt  or  difficulty  on  these  questions,  which  would  be  removed 
or  confirmed  by  a  verdict;  3d.  It  would  require  three  or  four 
weeks,  at  least,  to  try  this  case  before  a  jury,  if  this  library  of 
testimony  were  read  to  them,  and  at  least  as  many  months,  if 
the  witnesses  were  examined  mva  voos^  as  they  prbbably  would 
be ;  and,  after  all  this  expenditure  of  time  and  labor,  it  is  even 
more  than  probable  that,  from  the  confusion  created  by  the 
great  length  of  the  testimony  and  argument  in  Court,  or  the 
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force  and  effect  of  those  urged  from  without,  no  verdict  would 
be  obtained,  and  most  certainly  none  that  would  alter  the  pre- 
sent conviction  of  the  Court." 

The  answer  of  the  defendants,  in  Goodyear  v.  Day^  not 
only  denied  the  allegations  of  the  bill,  but  concluded  by  pray- 
ing "  a  trial  by  jury  of  the  various  issues  of  fact  formed  by  it." 
The  defendant  did  not,  however,  make  any  special  motion  for 
the  trial  of  such  issues  by  a  jury ;  and  this,  it  has  been  seen, 
was  considered  by  the  Court  as  a  prominent  ground  for  pro- 
ceeding to  the  final  determination  of  the  cause  without  a  trial 
at  law.  In  this  case,  no  prayer  for  a  trial  by  a  jury  is  to  be 
found  in  the  answer,  and  no  special  motion  for  such  trial  has 
been  made. 

The  nature  of  the  patent  right  in  this  case  and  the  character 
of  the  evidence  by  which  it  is  to  be  established  or  overthrown, 
are  such  that  I  am  quite  satisfied  that,  upon  the  most  import- 
ant questions  involved,  the  conclusions  of  a  Judge,  based  upon 
repeated  examinations  and  comparisons  of  depositions  carefully 
taken,  reduced  to  writing,  and  read  and  approved  by  the  de- 
ponents, after  a  full  cross-examination,  would,  as  a  general 
rule,  be  more  accurate  and  reliable  than  the  verdict  of  a  jury, 
which  must,  of  necessity,  be  based  upon  the  hasty  oral  examina- 
tion of  witnesses  at  a  circuit,  and  be  made,  in  the  usual  manner, 
after  only  a  brief  consultation.  It  is  true  that,  in  regard  to  the 
ordinary  transactions  of  life,  with  which  jurors  are  more  fam- 
iliar, the  verdict  of  a  jury  is,  and  ought  to  be,  more  relied 
upon  than  the  opinion  of  a  Judge,  formed  during  the  progress 
of  a  trial ;  but,  I  am  not  saitisfied  that  an  ordinary  jury  would 
be  the  best  tribunal  to  decide  upon  the  questions  of  fact  in  this 
case — questions  upon  which  the  very  full  and  yet  conflicting 
testimony  of  the  scientific  experts  may  exercise  a  very  consid- 
erable, if  not  a  controlling,  influence.  This  testimony  ought 
to  be  attentively  examined,  and  the  testimony  of  each  witness 
carefully  compared  with  that  of  every  other,  and  the  general 
facts  of  the  case ;  and  the  whole  evidence  ought  then  to  be 
made  the  subject  of  deliberate  consideration.  This  can  be 
better  done  by  a  judge  in  vacation  than  by  a  jury  at  term ; 
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and,  as  a  general  rale,  a  judge  is  better  qualified  than  an  ordi- 
nnvj  jury  to  investigate  and  determine  disputed  questions 
depending  in  part  on  the  principles  and  facts  of  chemistry  and 
of  natural  philosophy.  The  case  will,  theretbre,  be  examined 
and  disposed  of  without  requiring  the  intervention  of  a  jury. 
(The  Court  then  proceeded  to  dispose  of  the  case  upon  its 
merits.) 


ElCHABD  IbVIN  and  OTHERS   VS,   AUGUSTUS   SoHELL. 

When  imported  goods  were  entered  for  warehouse,  under  the  Act  of  March 
28thf  1854,  (10  IT,  &  8tal  cULarge^  270,)  but,  before  thej  were  removed  to  the 
warehouse,  the  importer  applied  to  the  Collector  for  a  permit  to  land  the 
goods  for  consumption,  and  the  Collector,  under  instructions  f^om  the  Treas- 
ury Department,  charged  him  for  half  a  month's  storage  of  the  goods, 
although  they  had  remained  all  the  time  on  board  of  the  vessel  in  which  they 
were  imported,  and  the  importer  paid  the  amount  under  protest,  and  then 
sued  the  Collector  to  recover  it  back :  Beldj  that  the  charge  was  an  illegal 
one,  but  that  the  payment  of  it  was  voluntary,  as  the  importer  might  have 
allowed  the  goods  to  go  to  the  warehouse  and  have  withdrawn  them  from 
there;  and  that,  therefore,  the  amount  paid  could  not  be  recovered  back. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  21st,  1863.) 

This  was  an  action  to  recover  back  a  sum  of  money  paid, 
under  protest,  to  the  Collector  of  the  port  of  New  York. 

Sidney  Webster^  for  the  plaintiffs. 

Ethan  AUeny  {Assistant  District  Attorney^)  for  the  de- 
fendant. 

Nel8«>n,  J.  This  suit  involves  the  question  of  the  right  of 
the  Collector  to  collect  half  a  month's  storage,  according  to 
the  regulations  of  the  Treasury  Department,  under  the  follow- 
ing circumstances :  The  plaintiffs,  in  the  case  of  several  sliip- 
ments  of  goods,  in  June  and  July,  1867,  from  Liverpool  to  the 
port  of  New  York,  caused  warehouse  entries  to  be  made  at 
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the  custom-house,  under  the  Act  pf  Congress  of  March  28th, 
1854,  (10  U.  S.  Stat.  otLarge^  270,)  but,  before  the  goods  were 
removed  to  the  warehouse,  they  changed  their  minds  and  ap- 
plied to  the  Collector  for  permits  to  land  the  goods  for  re- 
moval to  their  own  stores,  or  for  consumption ;  whereupon, 
the  Collector  charged  them  half  a  month's  storage,  besides  the 
duties.  The  storage  for  all  the  goods  amounted  to  the  sum 
of  $98.26,  which  was  paid  under  protest. 

It  is  admitted,  that  no  Act  of  Congress  can  be  found  for 
making  this  charge  against  the  merchant,  under  the  above 
istate  of  facts.  The  charge  is  wholly  an  arbitrary  one,  pre- 
scribed by  the  Secretary  of  the  Treasury,  and  a  fixed  sura 
niight  as  well  have  been  imposed  as  the  half  month's  storage. 
•The  imposition  is  sought  to  be  sustained  on  the  idea  that,  if 
the  goods  are  entered  for  warehousing,  and  if  the  merchant, 
before  they  are  landed  and  removed,  applies  for  a  permit  to 
land  them  for  consumption,  the  vessel  may  be  regarded  as 
being,  in  the  meantime,  the  warehouse,  with  the  permission  of 
the  Treasury  I>epartment.  But  this  is  hardly  plausible,  as  it 
involves  the  absurdity  of  charging  the  merchant  for  the  use  of 
his  own  vessd.  Besides,  tlie  Government  has  no  interest  in 
the  warehousing  business,  as,  according  to  the  Act  of  1854, 
the  goods  are  stored  at  the  risk  and  expense  of  the  importer. 
The  truth  is,  that  the  charge  is  made  simply  for  the  favor 
granted  to  the  merchant,  in  permitting  him  to  land  the  goods 
for  consumption,  after  he  has  entered  them  for  warehousing. 
The  Collector  might,  doubtless,  compel  the  merchant,  after 
having  thus  entered  his  goods,  to  procure  them  in  the  usual 
way,  through  the  warehouse,  which  would  increase  considera- 
bly the  expense.  Hence,  if  the  merchant  changes  his  mind 
and  applies  for  a  permit  to  land  for  consumption,  this  charge 
is  imposed.  The  charge,  as  appears  from  the  case,  adds  noth- 
ing to  the  labor  or  trouble  of  tlje  officers  of  the  customs,  as 
is,  indeed,  obvious,  from  the  usual  course  of  the  business. 

As  I  have  said  already,  there  is  no  law  for  this  charge 
against  the  merchant,  and  any  other  arbitrary  sum  might  as 
well  be  imposed ;  and  I  have  hesitated  whether  I  ought  not 
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to  put  an  end  to  it.  I  certainly  should,  were  it  not  for  con- 
siderations which  I  will  now  state.  It  does  not  appear,  in  the 
case,  whether  the  charge  goes  to  the  Government,  or  is  a  per- 
quisite to  the  Collector.  But,  as  it  is  imposed  by  a  regulation 
of  the  Treasury,  it  is  fair  to  presume  that  it  goes  to  the  Gov- 
ernment. This  is  a  suit  against  the  Collector,  and  the  ques- 
tion arises  whether  the  payment  of  this  storage,  under  the  cir- 
cumstances, was  an  involuntary  payment.  If  it  was  not,  then 
the  action  will  not  lie.  It  is  true,  that  the  plaintiffs  paid 
under  protest.  But  their  own  acts  led  to  the  charge.  They 
entered  their  goods  for  warehousing,  and  afterwards  changed 
their  minds  and  asked  for  a  permit  to  land  them.  The  Col- 
lector might,  probably,  under  the  instructions  of  tlie  Treasury 
Department,  have  refused  this,  and  compelled  the  warehous- 
ing of  the  goods. 

The  Secretary  of  the  Treasury,  however,  says  :  "  If  you  will 
pay  half  a  month's  storage,  I  will  give  you  a  permit."  This  is 
a  favor  extended  for  a  compensation.  I  do  not  agree  that 
public  officers  can  make  these  bargains;  but,  if  the  merchant 
voluntarily  accedes  to  them,  I  am  inclined  to  think  he  cannot 
turn  around  and  sue  the  Collector  as  for  an  involuntary  pay- 
ment. The  merchant  was  not  compelled  to  accede.  He 
might  have  procured  his  goods  through  the  warehouse.  There 
is  no  diiSculty  where  the  merchant  makes  up  his  mind,  on  the 
arrival  of  the  goods,  what  he  will  do  with  them — warehouse 
them,  or  land  them  for  consumption.  He  is  not  compelled  to 
enter  them  for  warehousing.  The  goods  may  remain  on  board 
of  his  ship  until  they  are  entered,  and  permits  to  land  them 
are  obtained. 

Upon  the  whole,  after  some  difficulty,  I  have  come  to  the 
conclusion,  for  the  reasons  above  stated,  that  the  plaintiffs 
cannot  recover. 

Judgment  for  defendant. 
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Oblando  B.  Potter  and  others 

vs. 

COURTLAND   P.   DiXON  AND  EdWARD  LeARNED.      In  EqUTTY. 

On  an  application  by  J.,  as  assignee  of  a  patent  granted  to  A.,  to  the  Commis- 
flioner  of  Patents,  for  a  reissue  of  that  patent,  the  Commissioner,  under  the  8th 
section  of  the  Act  of  July  4th,  1836,  (5  U,  &  StaL  at  Large,  120,)  declared  an 
interference  between  that  application  and  a  patent  previously  issued  to  S. 
The  decision  of  the  Commissioner  was  in  favor  of  S.,  and  J.,  under  the  Yth 
section  of  the  same  Act,  and  the  11th  section  of  the  Act  of  March  3d,  1839, 
(Id.  354,)  appealed  to  the  Chief  Justice  of  the  District  Court  of  the  United 
States  for  the  District  of  Columbia.  He  reversed  the  decision  of  the  Commis- 
sioner, and  ordered  the  reissue  to  be  granted  to  J.  Before  it  was  granted, 
the  owner  of  a  patent  issued  to  W.,  prior  to  the  application  by  J.,  applied  to 
the  Commissioner  to  declare  an  interference  between  that  patent  and  the  ap- 
plication of  J.  It  was  declared,  and  the  Commissioner  decided  in  favor  of  the 
patent  to  W.  J.  then  appealed  to  the  Chief  Justice,  who  refVised  to  entertain 
the  appeal,  and  decided  thai  the  second  interference  was  wrongfully  declared 
and  should  be  dissolved,  on  the  ground  that  no  second  interference  could  be 
declared  under  the  statute,  and  peremptorily  ordered  the  reissue  to  be  granted 
to  J.  It  was  granted,  and  the  owner  of  the  patent  to  W.  then  filed  a  bill  in 
this  Court,  under  the  16th  section  of  the  Act  of  1836,  against  the  owners  of 
the  reissued  patent  to  J.,  to  have  that  patent  declared  void.  On  an  applica- 
tion for  a  preliminary  injunction,  to  restrain,  pending  the  suit,  the  sale  or  use 
of  the  reissued  patent  to  J. :  Heldf  that  the  Chief  Justice  erred  in  refusing  to 
entertain  the  appeal,  and  that  his  order  dissolving  the  second  interference, 
and  directing  the  reissue  to  be  granted  to  J.,  was  a  nullity,  and  that  the  reis- 
sued patent  so  granted  to  J.  was  void. 

Under  the  8th  section  of  the  Act  of  March  3d,  1837,  (5  U,  8,  StaL  otLarge,  193,) 
the  Commissioner  has  the  same  power,  on  a  reissue,  over  the  question  of  grant- 
ing it,  which  he  possesses  in  the  case  of  an  orig^al  application  for  a  patent. 

Under  the  16th  section  of  the  Act  of  1836,  as  amended  by  the  10th  section  of 
the  Act  of  1839,  a  Circuit  Court  has  power,  on  a  bill  filed  to  declare  a  patent 
void,  not  only  to  decree  a  final  remedy,  but  to  grant  a  preliminary  injunction 
to  restrain  the  sale  or  use  of  the  patent  pending  the  suit. 

(Before  Neiaon  J.,  Southern  District  of  New  York,  July  2d,  1863.) 

The  bill  in  this  case  was  filed  to  set  aside  Letters  Patent, 
(or  so  much  thereof  as  conflicted  with  Letters  Patent  owned  by 
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the  plaintiffs,)  issued  by  the  Commissioner  of  Patents  to  James 
G.  Wilson,  in  pursuance  of  an  order  by  Judge  Dunlop,  Chief 
Justice  of  the  District. Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  made  on  appeal,  December  30th,  1862,  and 
for  an  injunction,  pending  the  suit,  against  the  sale  or  use  of 
the  said  patent.  The  order  of  Judge  Dunlop  was  made  under 
the  following  circumstances:  Wilson,  assignee  of  a  patent 
granted  to  Akins  and  Felthousen,  applied  to  the  Commissioner 
for  a  reissue  of  that  patent,  upon  which  application  an  inter- 
ference was  declared  with  a  patent  previously  issued  to  Isaac 
M.  Singer.  After  a  hearing  of  the  issue  between  the  parties, 
the  Commissioner  decided  in  favor  of  Singer.  Thereupon,  an 
appeal  was  taken  by  Wilson,  from  the  decision,  to  Judge 
Dunlop,  who,  upon  a  review  of  the  case,  reversed  the  decision, 
and  ordered  the  reissue  to  be  granted  to  Wilson.  After  the 
retuni  of  the  order  and  papers  to  the  Patent  Office,  and  before 
the  issuing  of  any  reissued  patent,  parties  interested  in  a  pa- 
tent previously  granted  to  Allen  B.  Wilson,  applied  to  the 
Patenfc  Office  to  declare  an  interference  between  that  patent 
and  the  one  granted  to  Akins  and  Felthousen,  which  was  done. 
After  a  hearing,  the  Commissioner  decided  against  the  appli- 
cation, on  the  ground  that  Allen  B.  Wilson  was  the  first  in- 
ventor. Thereupon,  an  appeal  was  taken  to  Judge  Dunlop, 
who  held  that  the  interlerence  between  the  patent  of  Akins 
and  Felthousen  and  the  patent  of  Allen  B.  Wilson,  was  wrong- 
fully declared  and  should  be  dissolved,  on  the  ground  that  no 
second  interference  could  be  declared  under  the  statute,  and 
that  his  decision  upon  the  interference  between  the  patent  of 
Akins  and  Felthousen  and  the  patent  of  Singer,  was  conclu- 
sive upon  the  Commissioner ;  and  he  thereupon  peremptorily 
ordered  the  reissue  of  the  former  patent,  in  pursuance  of  his  first 
order,  and  refused  to  look  into  the  case  on  its  merits.  The 
plaintiffs  now  applied  for  said  injunction. 

Edwin  W.  Stoughton^  George  Gifford^  and  SamudJ,  Gor- 
don^ for  the  plaintiffs. 

VOL.  Y.— 11 
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James  T.  Brady^  Sarnvd  Blatchford^  and  Clarence  A. 
Sewa/rdy  for  the  defendants. 

Nelson,  J.  The  7th  section  of  Act  of  July  4th,  1836, 
(5  U.  S.  Stai,  at  Large^  119?)  provides  that,  on  an  application 
for  a  patent,  if  tlie  Commissioner  shall  be  satisfied  that  the 
applicant  is  the  original  and  first  inventor,  he  shall  be  entitled 
to  a  patent ;  that  if,  upon  the  application,  the  C!omraissioner  shall 
refuse  the  patent,  the  applicant  may  appeal  to  a  Board  of  Ex- 
aminers provided  for  in  the  Act ;  that  the  Board  shall  have 
power  to  reverse  the  decision  of  the  Commissioner ;  and  that, 
if  it  is  reversed,  a  certificate  shall  be  made  of  the  fact,  and 
"  he  shall  be  governed  thereby  in  the  further  proceedings  to 
be  had  on  such  application."  The  8th  section  provides,  that 
when  an  application  shall  be  made  to  the  Commissioner  for  a 
patent  which,  in  his  opinion,  would  interfere  with  any  unex- 
pired patent  which  has  been  previously  granted,  it  shall  be  Ms 
duty  to  give  notice  to  the  applicant  or  patentee,  and  that,  if 
either  party  shall  be  dissatisfied  with  the  decision  of  the  Com- 
missioner, he  may  appeal  from  such  decision,  on  like  terms  as 
in  the  preceding  section,  and  the  like  proceedings  shall  be  had 
to  determine  which,  if  either  of  the  parties,  is  entitled  to  the 
patent.  The  11th  section  of  the  Act  of  March  3d,  1839,  (5 
U,  S.  Stat,  at  Large,  354,)  substitutes  the  Chief  Justice  of  the 
District  Court  of  the  United  States  for  the  District  of  Colum- 
bia for  the  Board  of  Examiners,  and  makes  special  provision 
for  a  full  hearing  before  him,  and  also  provides  that,  on  the 
return  of  the  papers  and  of  his  decision  to  the  Patent  Office, 
the  decision  shall  be  entered  of  record,  and  "  shall  govern  the 
further  proceedings  of  the  Commissioner  in  such  case,"  The 
16th  section  of  the  Act  of  1836  provides,  that  when  there 
shall  be  two  interfering  patents,  any  person  interested  in  any 
such  patent  may  have  a  remedy  by  bill  in  equity,  and  that 
the  Court  having  cognizance  thereof  may  adjudge  and  declare 
either  of  the  patents  void,  in  whole  or  in  part,  or  inoperative 
and  invalid  in  any  particular  part  of  the  United  States. 

The  motion  for  a  preliminary  injunction  in  this  case  is 
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placed  on  two  grounds — 1.  That  the  Commissioner  had  no 
authority  to  receive  the  surrender  of  the  patent  to  Akins  and 
Felthonsen,  and  reissue  one  to  James  G.  Wilson,  inasmuch  as 
the  order  of  Judge  Dunlop  was  a  nullity ;  and  2.  That,  if 
otherwise,  the  reissue  was  erroneous,  as  Allen  B.  Wilson  was 
the  firat  and  original  inventor. 

1.  By  the  8th  section  of  the  Act  of  1836,  already  re- 
ferred to,  it  is  made  the  duty  of  the  Commissioner,  on  an  appli- 
cation for  a  patent  which  in  his  opinion  would  interfere  with 
a  patent  already  granted,  to  give  notice  to  the  parties  inter- 
ested, receive  proofs,  and  determine  the  question  of  priority 
of  invention.    The  party  against  whom  he  decides  may  ap- 
peal  to   the  Chief  Justice.    It  is  supposed,  by  the  learned 
Chief  Justice,  that  there  can  be  but  one  interference  declared 
by  the  Commissioner,  on  an  application  for  a  patent,  and  that 
the  decision  of  the  Chief  Justice  is  conclusive  upon  the  Com- 
missioner, though,  in  the  meantime,  and  before  the  patent 
issues,  another  case  of  interference  should  appear  or  be  pre- 
sented.  There  is  certainly  nothing  in  the  statute  limiting  the 
power  of  the  Commissioner  in  this  respect,  and  the  reason  for 
the  hearing  in  the  second  case  is  as  strong  as  for  that  in  the 
first     The  object  of  the  provision  is  one  that  pervades  the 
whole  of  the  statute,  namely,  to  secure  to  the  real  inventor 
the  exclusive  privileges  therein  provided  for.   Besides,  a  hear- 
ing and  decision  between  the  applicant  for  a  patent  and  A., 
whether  in  favor  of  the  one  or  the  other,  forms  no  rule  for  a 
decision  between  the  applicant  and  B.,  in  case  of  an  interfer- 
ence declared  between  them.     The  proceedings  are  independ- 
ent and  inter  alios.     The  effect  sought  to  be  given  to  the  de- 
cision of  Judge  Dunlop  would  not  be  admitted  if  the  pro- 
ceedings had  taken  place  in  a  suit  at  law  or  in  equity,  much 
less  should  it  be  allowed  where  they  are  informal  and  summary, 
with  a  view  to  the  truth  and  merits  of  the  case.     The  section 
is  broad  and  unqualified :  '^  That  whenever  an  application 
shall  be  made  for  a  patent,  which,  in  the  opinion  of  the  Com- 
missioner, would  interfere,  &c.,  with  any  unexpired  patent, 
&c.,  it  shall  be  the  duty  of  the  Commissioner  to  give  notice," 
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&c.  How  the  Commissioner  is  to  obtain  information  of  the 
interfering  patent  is  not  provided  for  in  the  statute,  and  hence 
the  matter  is  necessarily  left  in  his  discretion,  and  he  must 
obtain  the  information  in  the  best  way  he  can.  If  the  party 
interested  knows  of  the  application,  he  can  bring  the  interfer- 
ence to  the  notice  of  the  Commissioner ;  or,  if  the  Commis- 
sioner happens  to  recollect  the  issuing  or  existence  of  the  prcr 
vious  patent,  he  may  act  upon  that  information.  It  would  be 
yery  unreasonable  to  require  him  to  recollect  at  the  time  all 
the  previous  patents  that  may  interfere  with  the  one  applied 
for,  or  to  require  the  party  interested  to  know  that  an  appli- 
cation is  pending  in  the  Office  for  a  patent  interfering  with 
his. 

The  interference  declared  between  the  patent  of  Akins 
and  Felthousen  and  that  of  Singer,  presented  simply  an  issue 
between  those  two  patents  and  nothing  more,  and  the  proofs  did 
not  necessarily  extend,  or  might  not  have  extended,  beyond 
this  issue.  The  decision  of  the  Chief  Justice  in  favor  of  the 
former  was,  doubtless,  binding  on  the  Commissioner  as  be- 
tween those  parties,  but  no  further.  The  11th  section  of  the 
Act  of  1839  does  not  provide  that  the  Commissioner  shall 
issue  a  patent  to  the  applicant  if  the  decision  of  the  Chief 
Justice  is  in  his  favor,  but  simply  declares  that  such  decision 
shall  "  govern  the  further  proceedings  of  the  Commissioner  in 
such  case ;  "  and  so  it  should,  as  it  respects  the  parties  con- 
cerned, but  not  as  to  other  parties  who  may  come  in  and 
claim  the  benefit  of  the  same  provision. 

I  am  quite  clear,  therefore,  that  the  learned  Chief  Justice 
erred  in  refusing  to  entertain  the  appeal  in  the  case  of  the  in- 
terference declared  with  the  Allen  B.  Wilson  patent,  and  that 
his  order  to  the  Commissioner  dissolving  that  interference, 
and  directing  his  order  in  the  case  of  the  interference  with 
the  Singer  patent  to  be  executed,  was  a  nullity,  and  hence 
that  the  patent  issued  to  James  G.  Wilson  by  the  Commis- 
sioner was  without  authority  and  void,  and  should  be  en- 
joined. 

2.  Even  if  the  question   in    the  case  turned  upon   the 
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merits,  as  to  whether  or  not  the  invention  of  Allen  B.  Wilson 
was  prior  to  that  of  Akins  and  Felthousen,  I  should  have 
felt  bound  to  interfere  and  enjoin  the  latter  patent ;  for,  in 
several  cases  before  me  on  final  hearing,  decided  in  August, 
1860,  involving  this  question  of  priority,  and  in  which  James 
G.  Wilson  was  one  of  the  defendants,  I  came  to  a  clear  con- 
viction, upon  the  proofs,  against  the  claim  of  Akins  and 
Felthousen.  That  decision  has  been  generally  acquiesced  in 
and  the  invention  has  gone  into  very  general  and  extensive 
use,  as  appears  from  the  papers  in  this  case. 

It  may  be  proper  to  refer  to  the  8th  section  of  the  Act 
of  March  3d,  1837,  (5  U.  8.  Stat,  at  Large,  193,)  which  con- 
fers on  the  Commissioner  tlie  same  power,  on  a  reissue,  over 
the  question  of  granting  it,  which  he  possesses  in  the  case  of 
an  original  application  for  a  patent. 

It  was  argued,  on  this  motion,  by  the  learned  counsel  for  the 
defendants,  that  the  16th  section  of  the  Act  of  1836,  as 
amended  by  the  10th  section  of  the  Act  of  1839,  did  not 
authorize  this  Court  to  grant  an  injunction,  and  that  the 
power  was  confined  to  the  specific  remedy  pointed  out  in  that 
section.  I  do  not  assent  to  this  view.  It  has  been  frequently 
decided,  that  the  power  conferred  upon  the  Circuit  Court  to 
entertain  bills  in  equity,  in  controversies  arising  under  the 
Patent  Act,  is  a  general  equity  power,  and  carries  with  it  all 
the  incidents  belonging  to  that  species  of  jurisdiction.  The 
power  conferred  not  only  enables  the  Court  to  decree  a  final 
remedy,  but  to  take  care  that  the  subject  of  the  controversy 
shall  not  be  rendered  valueless  pending  the  litigation. 

Let  an  injunction  issue,  according  to  the  prayer  of  the 
bill. 
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In  bb  Daniel  Ibons. 

A  person  who  is  drafted  into  the  service  of  the  United  States,  under  the  Act  of 
March  3d,  1863,  (12  U.  8,  Stat  at  Large,  '731,)  is  in  the  custody  and  under  the 
control  of  the  Provost-Marshal  from  the  time  he  reports  to  him  for  duty,  at 
the  designated  rendezvous,  in  pursuance  of  notice  to  that  effect,  after  the  draft 
has  taken  place. 

After  the  Board  of  Enrolment  has,  under  that  Act,  made  and  published  a  decis- 
ion declaring  a  person  exempt  from  draft,  on  an  election  to  that  effect  made 
in  regard  to  him  by  his  widowed  mother,  it  has  no  power  to  revise  or  reverse 
that  decision. 

(Before  Nelson,  J.,  Northern  District  of  New  York,  September,  1863.) 

This  was  a  hearing  on  a  haieas  corpus.  The  petition  for 
the  writ  stated  that  the  petitioner  was  drafted  into  the  service 
of  the  United  States,  at  Norwich,  Chenango  County,  New 
York,  on  the  28th  of  Augnst,  1863,  under  the  Act  of  Congress 
of  March  3d,  1863,  (12  U.  S.  Stat  at  Large,  T31 ; )  that,  on  the 
Slst  of  August,  a  notice  was  served  on  him,  signed  by  S.  Gor- 
don, Captain  and  Provost-Marshal  of  the  Nineteenth  District, 
New  York,  notifying  him  that  he  was  drafted  for  the  period 
of  three  years,  in  accordance  with  the  said  Act,  and  that  he 
was  required  to  report,  on  or  before  the  7th  of  September,  at 
the  place  of  rendezvous,  in  Norwich  aforesaid,  or  be  deemed 
a  deserter,  and  subject  to  the  penalty  prescribed  therefor,  and 
that  transportation  would  be  furnished  him  on  presenting  such 
notification  at  such  headquarters ;  that,  in  obedience  to  such 
order,  he  reported  himself  to  the  Provost-Marshal  at  Norwich, 
on  the  4th  of  September,  and  his  name  was  entered  on  the 
books  of  the  said  Provost-Marshal,  with  the  day  he  reported  ; 
that,  since  that  time,  he  had  been  in  the  custody  of  the  said 
Provost- Marshal,  who  claimed  a  right  to  restrain  him  of  his  lib- 
erty, as  a  drafted  soldier,  under  the  said  Act ;  that  his  mother, 
residing  in  Madison  County,  New  York,  caused  to  be  pre- 
sented to  the  Provost-Marshal  and  Board  of  Enrolment,  on 
the  8th  of  August,  1863,  affidavits  and  certificates,  in  due  form, 
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Betting  forth  that  she  was  a  widow  and  the  mother  of  the  peti- 
tioner and  other  sons  named,  with  their  ages  and  residences, 
that  they  were  enrolled  in  the  firat  class,  and  liable  to  military 
duty  under  the  said  Act,  that  she  was  infirm,  (setting  forth 
the  nature  of  the  infirmity,)  and  had  no  property,  and  was  de- 
pendent upon  the  labor  of  the  petitioner  for  support,  and  that 
fibe  elected  him  to  be  exempt  from  the  draft;  that  the  papers, 
thus  duly  authenticated,  were  received  by  the  Provost-Mar- 
shal and  the  Board,  and  they  decided  them  to  be  sufficient  in 
form  and  substance,  and  allowed  the  application  ;  that  an 
endorsement  to  that  effect  was  made  upon  the  papers,  and  the 
petitioner  was  declared  by  the  Board  to  be  exempt  from  the 
draft ;  and  that  his  name,  as  he  was  informed  by  the  Board, 
was  stricken  from  the  enrolment.  The  return  of  the  Provost- 
Marshal  to  the  habeas  corpus  stated  that  the  petitioner  was 
not  then,  nor  at  the  time  of  the  service  of  the  writ,  in  his  cus- 
tody or  under  his  control ;  that  he  was  legally  drafted  into  the 
service  of  the  United  States  under  the  said  Act ;  that,  on  the 
8th  of  August,  1863,  the  mother  of  the  petitioner  made  appli- 
cation to  the  Board  for  his  exemption  from  the  draft  about  to 
be  made ;  that  such  application  was  on  that  day  allowed,  and 
the  petitioner  was  exempted ;  that  afterward,  on  the  19th  of 
tlie  same  month,  the  Board  reconsidered  the  claim  and  disal- 
lowed it ;  that  the  name  of  the  petitioner  was  retained  on  the 
enrolment  list,  and  he  was  subsequently  drafted ;  and  that  he 
had  not  yet  been  examined  by  the  Board,  in  pursuance  of  the 
Act. 

Nelson,  J.  The  first  question  presented  upon  the  r.eturn 
is,  whether  or  not  the  petitioner  is  in  the  custody  and  keeping 
of  the  Provost-Marshal,  and  thus  restrained  of  his  liberty, 
within  the  meaning  of  the  law  which  has  provided  the  writ  of 
habeas  corpus  as  a  fit  and  proper  remedy.  For,  although  the 
Provost-Marshal  denies,  in  the  return,  that  the  petitioner  is  in 
his  custody,  or  under  any  restraint  from  him,  yet,  if  the  facts 
stated  or  admitted  in  other  parts  of  the  return  contradict,  in 
legal  effect,  this  denial,  it  must  be  regarded  as  the  denial  of  a 
conclusion  of  law  rather  than  of  a  fact. 
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The  12th  section  of  the  Act  of  Congress  provides,  that  the 
persons  so  drawn  shall  be  notified,  &c.,  "  requiring  them  to 
appear  at  a  designated  rendezvous,  to  report  for  duty."  The 
13th  section  provides,  that  anj'  person  drafted  and  notified  to 
appear  as  aforesaid,  may,  on  or  before  the  day  fixed  for  his 
appearance,  furnish  a  substitute,  &c. ;  and  that  any  person 
failing  to  report  for  duty,  after  due  service  of  notice,  &c.,  shall 
be  deemed  a  deserter,  and  shall  b^  arrested  by  the  Provost- 
Marshal,  &c.  The  14th  section  provides,  that  all  drafted  per- 
sons shall,  on  arriving  at  the  rendezvous,  be  carefully  inspected 
by  the  surgeon,  &c.,  and  that  all  persons  drafted  and  claiming 
exemption,  &c.,  shall  present  their  claims  to  be  exempted  to 
the  Board,  whose  decision  shall  be  final. 

It  is  quite  clear,  from  a  view  of  these  provisions  of  the 
Act,  that  the  person  drafted  is  in  the  custody  and  under  the 
control  of  the  Provost-Marehal  from  the  time  he  reports  to 
him  for  duty,  at  the  designated  rendezvous,  in  pursuance  of 
notice  to  that  effect,  after  the  draft  has  taken  place.  It  is 
true  that,  on  account  of  the  pressure  of  business,  the  examin- 
ation, to  ascertain  if  the  conscript  is  an  able-bodied  citizen, 
may  not  be  made  immediately  on  the  report.  The  examin- 
ation requires  time,  care,  and  deliberation,  which  may  occupy 
daj's  and  weeks;  but,  whatever  may  be  the  time  required  in 
the  given  case,  the  drafted  pereon  must,  during  the  interven- 
ing period,  remain  in  the  custody  and  under  the  control  of 
the  Provost-Marehal,  unless  specially  discharged,  on  a  proper 
application,  or  otherwise,  by  the  voluntary  act  of  the 
ofticer. 

Tbe  next  question  on  the  return  is,  whether  or  not  it  was 
competent  for  the  Board  to  revise  and  recall  its  decision  given 
on  the  8th  of  August,  exempting  the  petitioner  from  the 
drafr,  on  the  evidence  of  the  election  of  his  mother ;  or  rather, 
confining  myself  to  the  precise  question  raised  by  the  learned 
counsel  for  the  Provost-Marshal,  w^hether  or  not  the  Board 
had  made  and  published  any  decision,  upon  the  evidence  pre- 
sented before  them  in  behalf  of  the  mother,  in  favor  of  the 
exemption  of  the  relator.     For,  it  was  candidly  admitted  by 
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the  counsel,  that  if  a  decision  had  been  made  and  published, 
it  was,  upon  familiar  authority,  not  competent  for  it  to  revise 
or  recall  that  decision,  as  its  powers  were  quasi  judicial, 
special,  and  limited,  and  its  powere  in  the  special  case  was  ex- 
hausted, and  it  WB&functtis  officio.  This  principle  is  so  well 
and  firmly  settled  by  authority,  that  it  would  be  useless, 
after  the  frank  admission  of  the  counsel,  to  stop  to  refer 
to  it. 

As  it  respects  the  question,  whether  or  not  a  decision  was 
in  fact  made,  it  appears  from  the  origiilal  papers  which  were 
presented  to  the  Board,  and  which  were  produced  before  me 
by  the  Provost- Marshal,  on  the  hearing,  that  not  only  was  a 
decision  made,  upon  the  evidence,  dischai'ging  the  petitioner, 
but  a  record  was  made  upon  the  papers  at  the  time,  to  that 
effect,  and  the  decision  was  thereupon  announced  to  the  par- 
ties interested.  Indeed^  the  fact  is  not  denied,  in  the  return. 
It  is  admitted,  in  terms,  that  the  claim  of  exemption  in  behalf 
of  the  mother,  made  on  the  8th  of  August,  was  allowed  by 
the  Board,  but  that  afterwards,  and  on  the  19th  of  August,  it 
was  reconsidered  and  disallowed.  Therefore,  the  distinction 
set  up  to  take  the  case  out  of  the  rule  admitted  in  respect  to 
bodies  clothed  with  special  and  limited  judicial  powers,  has  no 
foundation,  either  in  fact  or  in  law. 

Without  pursuing  the  case  farther,  my  conclusion  is — 1st. 
That  the  petitioner  was,  in  contemplation  of  law,  in  the  cus- 
tody and  under  the  control  of  the  Provost-Marshal,  at  the 
time  of  the  service  of  this  writ  of  haieas  corpus^  and,  also,  at 
the  time  of  the  hearing ;  2d.  That  the  action  of  the  Board  of  En- 
rolment, upon  the  evidence  presented  in  behalf  of  the  mother, 
on  the  8th  of  August,  exempting  the  petitioner,  and  discharg- 
ing him  from  the  enrolment  and  draft,  exhausted  its  powers ; 
and  that  the  subsequent  revisal  of  the  decision  was  coram  9ion 
Judice  and  void. 

The  petitioner  is  entitled  to  his  discharge  from  the  custody 
and  control  of  the  Provost-Marshal,  and  to  be  freed  from  all 
restraint  by  him  under  or  by  virtue  of  the  authority  of  the 
Act  of  Congress  in  question. 
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J6SEPH.H.  Pabsons  and  OTHEBS 
David  Ltman  and  othees.     In  Equity. 

Where  the  jurisdiction  of  Courts  over  a  subject  matter  is  concurrent,  that  tribunal 
which  is  first  in  possessioli  of  jurisdiction  exercises  it,  to  the  exclusion  of  all 
others. 

Where  a  will  appointed  an  executor  and  created  a  trust  by  saying,  **  I  devise 
and  bequeath  to  my  executor  herein  named,  in  trust,"  certain  property :  Held, 
that  the  relation  of  the  executor  to  the  trust  estate,  as  trustee,  was  the  same 
as  if  he  had  not  been  named  executor  in  the  will,  and  as  if  the  property  had 
been  devised  and  bequeathed  to  him  in  trust,  by  his  individual  name. 

The  nature  and  extent  of  the  jurisdiction  of  the  Courts  of  Probate  of  the  State  of 
Connecticut  over  tlie  accounts  of  a  testamentary  trustee,  considered. 

Such  Courts  have  control  over  all  matters  that  properly  pertain  to  Probate  tribu- 
nals, but  a  general  grant  of  jurisdiction  to  them  of  all  matters  properly  cogniz- 
able by  such  tribunals,  does  not  embrace  all  the  powers  and  cfuties  of  executors 
as  such,  or  the  dealings  of  testamentary  trustees. 

Such  Courts  have  no  jurisdiction,  by  statute,  over  the  administration  of  testa- 
mentary trusts,  or  over  the  settlement  of  the  accounts  of  such  trustees,  or 
over  any  controversy  between  a  trustee  and  a  cestui  que  trust,  pertaining 
thereto. 

The  equity  powers  of  the  Courts  of  the  United  States  cannot  be  abridged  by 
State  legislation. 

A  controversy  between  a  cestui  que  trust  and  his  trustee,  touching  the  accounts 
of  the  latter  for  services  and  disbursements  in  the  management  of  tlie  trust, 
belongs  peculiarly  to  a  Court  of  Equity. 

Tlie  settlement,  by  a  Probate  Court,  of  the  accounts  of  a  testamentary  trustee, 
must,  in  order  to  bind  the  cestui  que  trust,  be  made  upon  due  previous  notice 
to  him  of  the  time  and  place  of  settlement 

(Before  Shiphan,  J.,  Connecticut,  October  16,  1863.) 

This  was  a  motion,  founded  on  bill  and  answer,  in  a  suit 
in  equity,  to  dismiss  the  bill  for  want  of  jurisdiction  in  the 
Court  to  entertain  the  suit.  The  facts  are  sufficiently  stated 
in  the  opinion  of  the  Court. 

Shipman,  J,    On  the  24:th  of  October,  1848,  Samuel  Par- 


OCTOBER,  1863.  171 


Parsonfl  v,  Ljman. 


BODB,  of  Durham,  in  the  State  of  Connecticut,  died,  leaving  a 
large  estate,  and  a  last  will  and  testament.  By  this  will  the 
defendants  in  this  bill  were  appointed  his  executors.  They 
qualified  and  proceeded  to  settle  the  estate  in  the  Court  of 
Probate  for  the  District  of  Middletown,  that  tribunal,  under 
the  law  of  Connecticut,  having  exclusive  original  jurisdiction 
thereof.  The  settlement  of  the  estate,  so  far  as  that  Court  had 
exclusive  jurisdiction,  was  substantially  completed  on  the  20th 
of  November,  1849,  by  the  adjustment  of  the  executors'  ac- 
counts, after  due  notice  of  the  time  and  place  of  hearing,  to 
all  parties  interested,  according  to  law.  But  the  connection 
of  the  defendants  with  the  property  left  by  the  deceased  and 
disposed  of  by  his  will,  did  not  terminate  with  the  settlement 
of  the  estate,  as  a  mere  testate  estate,  in  the  appropriate  tri- 
bunal, for  they  were  not  only  appointed  executors  by  the  will, 
with  the  usual  powers  of  executors,  but,  by  the  instrument 
itself,  they  were  made  special  trustees  of  a  large  portion  of  the 
property.  After  providing  for  his  widow,  and  disposing  of  a 
single  article  of  personal  property  by  way  of  bequest  to  a 
daughter,  the  will  provides  as  follows :  "  All  the  rest,  residue, 
and  remainder  of  my  estate,  real  and  personal,  of  every  nature 
and  description,  that  shall  belong  to  me,  or  to  which  I  shall 
be  in  any  way  or  manner  entitled,  at  law  or  in  equity,  at  the 
time  of  my  decease,  subject  to  the  foregoing  provision  for  my 
said  wife,  I  give,  devise,  and  bequeath  to  my  executors  here- 
inafter named,  and  to  their  heirs,  execiitors,  administrators, 
and  assigns,  in  trust."  Then  follow  various  provisions  defin- 
ing the  trust,  (which  was  for  the  benefit  of  the  testator's  chil- 
dren and  their  heirs),  directing  as  to  its  execution,  and  con- 
ferring, in  particular  instances,  discretionary  powers  upon  the 
trustees  as  to  the  amounts  to  be  paid  to  the  cestuis  que  trust 
from  time  to  time.  It  will  be  seen,  from  this  statement,  that 
the  defendants  sustained  two  relations  to  the  will  and  the 
estate  of  the  deceased,  namely,  that  of  executoi*s,  and  that  of 
trustees.  As  executors  it  was  their  duty  to  prove  the  will,  to 
give  the  requisite  bond,  with  the  aid  of  appraisers  to  prepare 
and  file  an  inventory,  to  pay  the  funeral  expenses  and  debts 
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of  the  deceased,  and  the  diBbursements  necessary  in  the  pro- 
gress of  administration,  and  to  perform  all  that  the  law  re- 
quires of  those  who  administer  on  testate  estates,  including 
the  final  settlement  of  tlieir  accounts  in  the  Court  where  all 
their  proceedings  were  had.  All  these  duties  the  defendants, 
as  executors,  performed,  the  last  one  being  completed  on  the 
20th  of  November,  1849,  when  their  accounts  as  executors 
were  adjusted,  and  substantially  closed.  From  that  time  to 
the  present,  they  have  continued  to  discharge  their  duties  as 
trustees.  For  this  latter  service  they  have  claimed  compensa- 
tion, and  have  deducted  the  same  from  the  income  of  the 
estate  in  their  hands.  The  will  creating  the.  trust  expressly 
provides,  that  they  shall  be  allowed  a  fair  compensation  for 
their  services  in  the  administration  of  the  trust,  and  exempts 
them  from  giving  bonds  therefor,  although,  by  the  law  of  the 
State,  they  were  required  to,  and  did,  give  bonds  for  the  faith- 
ful performance  of  their  duties  as  executore.  The  present  bill 
is  brought  in  this  Court  by  the  cestuia  que  trtC8t^  who  are  citi- 
zens of  the  State  of  New  York,  alleging,  that  the  defendants, 
or  one  of  them,  David  Lyman,  upon  whom  most  of  the  care 
of  the  estate  has  fallen,  have  charged  and  retained,  out  of  the 
trust  funds,  an  unreasonable  sum  for  such  services,  and  pray- 
ing an  account. 

The  defendant  Lyman  has  filed  an  answer,  setting  forth 
the  will,  and  the  various  proceedings  in  the  Court  of  Probate, 
showing  the  action  of  the  defendants  touching  the  estate,  both 
as  executors  and  trustees,  and,  upon  the  facts  thus  set  up  in 
the  answer,  the  defendants  move  to  dismiss  the  bill  for  want 
of  jurisdiction. 

The  objection  to  the  jurisdiction  of  this  Court  must  rest 
upon  one  of  two  grounds  :  either,  first,  that  the  original  juris- 
diction of  the  Court  of  Probate  for  the  District  of  Middletown 
is  exclusive  over  the  subject  matter  of  this  controversy  :  or, 
second,  that  it  is  concurrent  with  that  of  this  Court,  and  that 
the  Court  of  Probate  has  already  become  possessed  of  the  liti- 
gation by  an  adjudication  thereon  or  by  proceedings  at  pres- 
ent pending  therein.     If  the  Probate  Court  has  adjudicated 
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upon  this  controversy,  then  it  is  res  judicata^  the  subject  of 
litigation  is  exhausted,  and  there  is  no  jurisdiction  left  for  this 
Court  to  exercise.  No  appeal  lies  to  it  from  the  Probate 
Court,  or  from  any  other  State  tribunal ;  nor  can  it  revise  in 
any  manner  the  doings  of  the  local  Courts.  If  the  controversy 
is  pending  in  the  Court  of  Probate,  the  jurisdiction  of  this 
Court  equally  fails,  from  the  well-known  rule,  that,  where  the 
jurisdiction  of  Courts  is  concurrent  over  a  subject  matter,  that 
ptribunal  which  is  first  in  possession  of  it  exercises  its  jurisdic- 
tion to  the  exclusion  of  all  others. 

The  first  question  to  determine  is,  whether  the  Court  of 
Probate  for  the  District  of  Middletown  has  exclusive  jurisdic- 
tion of  the  subject  matter  of  this  controversy ;  and,  in  deciding 
this  point,  it  is  not  necessary  to  consider  the  question  whether 
or  not  the  Circuit  Courts  of  the  United  States  have  concurrent 
jurisdiction  with  the  State  Probate  Courts  over  the  accounts 
of  executors  and  administrators.  For,  as  already  intimated,  I 
hold  that  the  relation  of  the  defendants  to  this  trust  estate,  as 
trustees,  is  the  same  as  if  they  had  not  been  named  executors 
in  the  will,  and  the  property  had  been  devised  and  bequeathed 
to  them  in  trust  by  their  individual  names.  It  would,  of 
course,  have  been  competent  for  the  testator  to  confer  this 
trust  upon  them  by  his  will,  and  still  name  any  other  person 
as  sole  executor  of  the  latter.  In  that  case,  there  would  have 
been  no  clashing  of  duties  and  powers,  between  such  executor 
and  the  trustees.  The  duties  and  powers  of  the  latter  would 
have  begun  where  those  of  the  former  ended.  And,  although 
the  defendants  are  appointed  by  the  will  to  act  in  both  capa- 
cities, this  fact  does  not  obliterate  the  distinction  which  the 
law  makes  between  the  duties  and  powers  that  pertain  to 
these  respective  offices.  The  defendants  seem  to  have  prop- 
erly recognized  this  distinction,  by  filing  in  the  Court  of  Pro- 
bate, since  the  settlement  of  their  executors'  account,  an  an- 
nual account,  at  first  voluntary,  and,  since  1853,  in  accordance 
with  a  statute  of  Connecticut  relating  solely  to  guardians  of 
minors,  conservators,  and  trustees  of  estates.  We  come,  then, 
to  consider  what  are  the  nature  and  extent  of  the  jurisdiction 
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of  the  Courts  of  Probate  of  Connecticut  over  the  accounts  of 
these  defendants  as  trustees. 

These  Courts  in  Connecticut  have  always  been  considered 
as  possessing  only  alimited  jurisdiction.    (1  Swift^s  T)ig,^  606 ; 
WaMes  v.  Hyde^  9  Conn,  i?.,  10,  and  cases  there  cited.)    The 
statute  of  Connecticut  conferring  jurisdiction  upon  these  tri- 
bunals provides,  that  they  ^'  shall  have  cognizance  of  the  pro- 
bate of  wills,  the  granting  of  adnjinistration,  the  appointing 
and  approving  of  guardians,  and  shall  act  in  all  testamentary 
matters,  and  every  other  matter  in  which  it  shall  be  legal  and 
proper  for  a  Court  of  Probate  to  act,  and  shall  have  and  exer- 
cise all  the  powers  conferred  on  them  by  the '  Act  relating  to 
the  settlements  of  estates,  by  the  law  relating  to  guardians, 
the  law  relating  to  idiots,  lunatics,  and  spendthrifts,  the  law 
relating  to  escheats,  and  all  other  powers  conferred  on  them 
by  law."    This  grant  of  jurisdiction,  in  its  general  provisions, 
clearly  gives  to  these  Courts  control  over  all  matters  that 
properly  pertain  to  Probate  tribunals.     But  it  does  not  neces- 
sarily include  all  matters  that  relate  to  the  disposition  of  prop- 
erty under  the  directions  given  in  a  will.    In  Strong  v.  Strong^ 
(8  Conn.  R.^  4:08,)  where  real  estate  was  given  by  will  to  the 
sons  of  the  testator,  and  he  ordered  it  to  be  divided  by  his  exe- 
cutors among  them,  and  such  executors  made  a  division  and 
returned  it  to  the  Court  of  Probate,  by  which  it  was  accepted 
and  approved,  on  appeal  from  that  decree,  it  was  held,  that 
the  question  whether  the  division  was  according  to  the  will  or 
not,  was  not  a  subject  of  Probate  cognizance,  and,  therefore, 
not  within  the  appellate  jurisdiction  of  the  Superior  Court. 
The  opinion  in  that  case  will  be  found  instructive,  as  stating 
the  limitation  of  the  powers  of  Courts  of  Probate,  under  the 
statutes  of  Connecticut,  over  the  distribution  of  testate  estates. 
There  is  a  distinction  made  by  those  statutes  relating  to  dis- 
tribution, between  testate  and  intestate  estates,  but  this  dis- 
tinction was  derived  from  the  English  law,  and  is  not  a  mere 
arbitrary  one  made  for  local  convenience.     Even  in  intestate 
estates,  under  the  English  system.  Equity  had  a  concurrent 
jurisdiction  with  the  Ordinary.    "  But  Equity  has  an  exclu- 
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fiive  cognizance  of  those  cases  in  which  there  is  an  executor, 
and  the  residue  is  undisposed  of,  for  then  the  executor  is  a 
trustee  for  the  residue,  and  the  Ordinary  cannot  compel  a  dis- 
tribution of  it,  because  he  cannot  enforce  the  execution  of  a 
trust."  {Williams  on  M^ecutorSy  p.  17SS.)  In  the  CBse  of  Strong 
V.  Strong^  already  cited,  Peters,  J.,  remarks:  "Real  estate  is 
given  by  will,  and  is  ordered  by  the  testator  to  be  divided. 
Two  persons  are  appointed  to  divide  the  same.  They  are 
both  alive,  and  have  not  neglected  or  refused  to  make  the 
division.  Whether  they  have  done  right  or  wrong,  or  whether 
the  division  be  according  to  the  will  or  not,  are  not  questions 
of  Probate  cognizance."  These  remarks  and  citations  are 
made  to  show  that  a  general  grant  of  jurisdiction  to  C6urts  of 
Probate  of  all  matters  properly  cognizable  by  such  tribunals 
does  not  embrace  all  the  powers  and  duties  of  executors  as 
such.  Much  less  would  it  embrace  t^e  dealings  of  testamen- 
tary trustees.  "  Courts  of  Equity,  from  their  inherent  juris- 
diction, assumed,  from  the  beginning,  the  exclusive  control 
over  trustees  in  the  discharge  of  their  duties,  whether  affecting 
real  or  personal  estate."  {HiU  on  'Trustees^  p.  42,  p.  60  of 
Wharton's  Ed.) 

The  statute  of  Connecticut  which  I  have  already  cited, 
embraces,  in  its  enumeration  of  subjects  committed  to  the 
Probate  Courts,  some  that  are  peculiarly  cognizable  by  Courts 
of  Chancery  generally,  but  it  nowhere  includes  trustees  of  the 
character  of  the  defendants.  True,  it  says  that  they  "shall 
act  in  all  testamentary  and  probate  matters ; "  but  I  appre- 
hend that  the  administration  of  a  testamentary  trust  like  the 
one  before  us  is,  strictly  speaking,  neither  a  testamentary  nor 
a  probate  matter.  A  trust  of  this  character,  whether  created 
by  will  or  by  deed,  is  to  be  administered  in  the  same  manner, 
and  the  trustees  in  either  case  are  amenable  to  the  Courts  of 
Chancery.  The  jurisdiction  over  such  trusts  and  trustees  has 
peculiarly  pertained  to  these  Courts  from  the  earliest  times, 
and  an  Act  withdrawing  them  from  that  jurisdiction  must  be 
plain  and  specific.  That  jurisdiction  will  not  be  ousted  by 
mere  implication.    I  find  nothing  in  the  terms  of  the  Act  in 
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question  which  embraces  tliese  trusts,  and,  after  a  careful  ex- 
amination of  the  various  statutes  of  Connecticut  referred  to 
in  the  Act  itself,  and  of  those  Acts  which  directly  confer 
powera  on  tlie  Court  of  Probate,  I  find  none  giving  jurisdic- 
tion to  that  Court,  of  the  character  claimed  by  the  defendants. 
There  are  several  Acts  {Stats,  of  Conn.,  pp.  490,  491)  which 
empower  these  Courts  to  remove  and  appoint  trustees,  but 
these  special  grants  of  power  do  not  draw  after  them  into 
these  Courts  jurisdiction  over  the  administration  of  the 
trusts. 

But  the  defendants  rely  especially  upon  the  Act  relating 
to  guardians,  trustees,  and  conservators,  {Stats,  of  Conn.,  p. 
283),  Which  provides,  that  such  guardians,  trustees,  and  con- 
servators shall  annually  render  their  respective  accounts  to 
the  Court  of  Probate  for  their  respective  districts,  for  the  year 
next  preceding  the  date  of  such  accounts  so  rendered,  and 
embrace  therein  a  schedule  of  the  estate,  with  various  other 
particulars.  The  same  Act  also  requires  them  to  make  oath 
to  the  accounts  so  rendered.  Now,  it  is  not  necessary  to  in- 
quire, in  this  place,  whether  this  Act,  in  connection  with 
others  relating  exclusively  to  guardians  of  minors  and  con- 
servators, confers  upon  Probate  Courts  exclusive  jurisdiction 
over  the  accounts  of  the  latter  two.  I  confine  myself  to  the 
accounts  of  trustees  of  the  character  in  question.  I  have, 
looked  in  vain  thi*ough  the  statutes  of  Connecticut  for  any 
express  power  conferred  on  the  Courts  of  Probate  to  settle 
the  accounts  of  such  trustees,  or  to  adjudicate  upon  any  con- 
troversy between  the  trustees  and  the  cestuis  que  ti^ust,  per- 
taining thereto.  There  is  no  provision  in  the  law  requiring 
notice  to  be  given  to  the  parties  interested,  of  the  time  and 
place  of  such  settlement,  or  of  any  hearing  thereon,  as  is  re- 
quired in  the  case  of  the  accounts  of  executors  and  adminis- 
trators. It  is  quite  true,  that  the  Act  of  1854  {Stats,  of  Conn., 
p.  492)  speaks  of  the  final  "settlement  of  the  account  of  any 
executor,  administrator,  or  trustee,"  and  requires  them  to 
make  oath  thereto.  But  this  latter  Act  clearly  refere  to  a 
diflerent  class  of  persons  from  that  referred  to  in  the  Act  of 
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1853,  requiring  annual  accounts  to  be  filed.  It  omits  guard- 
ians of  minors  and  conservators,  and  includes  executors  and 
administrators.  It  includes  trustees,  eo  nomine^  but  not,  as  I 
think,  trustees  created  by  deed  or  will,  and  administering 
trusts  of  the  character  of  the  one  before  the  Court.  It  evi- 
dently refers  to  the  trustees  of  insolvent  estates  assigned  for 
the  benefit  of  creditor,  or  in  course  of  settlement  under  the 
Act  of  1853  for  the  relief  of  insolvent  debtors.  The  prin- 
cipal object  of  the  statute  of  1854  was  to  require  the  parties 
accounting  to  make  oath  to  their  accounts.  But  testamentary 
trustees  were  already  required  to  make  oath  to  their  annual 
accounts,  by  the  Act  of  1853,  which  imposes  the  duty  of  ren- 
dering them.  Courts  of  Probate  are  expressly  authorized  to 
call  executors  and  administrators  and  trustees  of  assigned  and 
insolvent  estates  to  account,  and  to  proceed,  on  notice  to 
all  parties  concerned,  to  final  settlement.  I  conclude,  there- 
fore, that  no  jurisdiction  is  given  to  Courts  of  Probate  over 
the  settlement  of  the  accounts  of  trustees  of  the  character  of 
the  defendants.  The  terms  "  shall  render,"  in  the  Act  of 
1853,  do  not  necessarily  imply  that  the  tribunal  to  whom  the 
account  is  to  be  "rendered"  shall  have  power  to  judicially 
settle  it.  The  rendition  and  the  settlement  of  an  account  are 
distinct  matters.  As  Chancellor  Walworth  remarks,  in  West- 
ervdt  V.  Gregg^  (1  JBarb.  Chan,  H.,  469,  476,)  "  the  render- 
ing of  an  account  by  an  executor  or  administrator,  and 
the  settlement  of  that  account  after  it  has  been  rendered, 
are  not  one  and  the  same  proceeding,  though  the  latter 
is  frequently  a  mere  continuation  of  the  former  pro- 
ceeding." 

But,  if  it  be  assumed  that  the  requirement  of  the  Act  of 
1853,  compelling  trustees  to  file  their  annual  accounts  in  the 
Court  of  Probate,  draws  after  it  the  power  enabling  these 
Courts  to  settle  them,  I  apprehend  that,  so  far  as  controver- 
sies between  citizens  of  another  State  and  trustees  who  are 
citizens  of  this  State,  arising  on  these  accounts,  are  concerned, 
such  jurisdiction  of  the  Court  of  Probate  would  only  be  con- 
current with  that  of  this  Court-     If  the  jurisdiction  of  the 
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Probate  Courts  is  made,  by  the  statates  of  the  State,  exclusive 
as  against  the  other  State  tribunals,  it  by  no  means  follows 
that  it  is  exclusive  as  against  this  Court.  The  Equity  powei-s 
of  the  Courts  of  the  United  States  cannot  be  abridged  by  State 
legislation.  Though  the  jurisdiction  of  all  matters  properly 
cognizable  by  Courts  of  Chancery  were  to  be  confined,  by  the 
law  of  the  State,  to  the  Court  of  Probate,  or  to  any  other 
tribunal,  the  equitable  jurisdiction  of  this  Court  would  remain 
untouched.  If  the  controversy  be  between  a  citizen  of  an- 
other State  and  a  citizen  of  this  State,  and  exceeds  five  hun- 
dred dollars,  exclusive  of  costs,  and  is  properly  cognizable  by 
a  Court  of  Chancery,  under  the  general  principles  which  reg- 
ulate Equity  jurisdiction,  this  Court  is  fully  empowered,  by 
the  Constitution  and  laws  of  the  United  States  to  take  cogni-. 
zance  of  it.  The  Courts  of  the  United  States  neither  exercise 
nor  claim  any  Probate  jurisdiction.  That  jurisdiction  belongs 
exclusively  to  the  State  tribunals.  It  is  local  and  domestic  in 
its  character,  and  rightfull}^  belongs,  where  the  Federal  Con- 
stitution and  laws  have  left  it,  with  the  local  and  domestic 
Courts.  But,  over  all  matters  of  Equity  jurisdiction,  properly 
speaking,  the  Federal  Courts,  when  the  proper  parties  are 
before  them,  and  the  required  sum  is  in  dispute,  have  original 
cognizance,  concurrent  with  the  Courts  of  the  several  States. 
Nor  can  they  be  deprived  of  this  jurisdiction  or  of  any  por- 
tion of  it,  by  its  absorption,  through  State  legislation,  into  any 
particular  State  tribunals,  or  by  any  attempted  transfer  of  the 
subjects  of  litigation  fi-om  one  department  of  jurisprudence  to 
another,  such  as  the  transmutation  by  statute  of  a  subject- 
matter  of  equitable  jurisdiction  into  one  of  merely  Probate 
cognizance. 

That  the  controversy  which  arises  on  this  bill  and  answer, 
between  the  cestuis  gys  trust  and  their  trustees,  touching  the 
accounts  of  the  latter  for  services  and  disbursements  in  the 
management  of  the  trust,  belongs,  upon  general  and  acknow- 
ledged principles,  peculiarly  to  a  Court  of  Chancery,  requires 
no  argument  or  authority  to  prove. 

In  this  view  of  the  case,  this  Court  would  clearly  have 
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jurisdiction  of  the  controversy,  so  far  as  it  relates,  to  the  ac- 
counts of  the  defendants  which  have  not  been  rendered  in  the 
Court  of  Probate  previous  to  the  filing  of  this  bill.  It  can- 
not, with  reason,  be  said,*  that  the  rendering  to,  and  approval 
by,  the  Court  of  Probate,  of  the  annual  accounts  of  these 
trustees,  is  a  continuous  accounting,  and  thus  a  perpetual  lis 
pendens,  in  that  tribunal.  Each  separate  annual  account  is  a 
distinct  matter,  and  each  presentation  to,  and  approval  by, 
the  Court  of  Probate  is  a  separate  proceeding.  It  follows, 
tlierefore,  that  this  Court  has  jurisdiction  of  the  accounts  ot 
the  defendants  which  have  accrued  since  the  rendition  to  the 
Court  of  Probate  of  their  last  annual  account  next  preceding 
the  bringing  of  this  bill. 

We  come  now  to  consider  the  question  of  jnrisdiction,  so 
far  as  it  relates  to  the  annual  accounts  of  these  trustees,  which 
had  been  rendered  to  the  Court  of  Probate  prior  to  the  com- 
mencement of  this  suit.  I  think  that  the  Probate  Court  had 
no  power  to  "settle"  these  accounts,  in  any  judicial  sense. 
No  such  power  is  expressly  conferred  upon  it,  and  none,  I 
think,  ought  to  be  inferred  from  the  mere  fact  that  the  trustees 
are  required  to  render  them  in  writing  and  under  oath.  There 
are  cogent  reasons  why  such  a  duty  should  be  imposed  on 
trustees.  Their  annual  accounts,  showing  the  apparent  con- 
dition of  the  trust  estate,  and  the  manner  in  which  it  is  man- 
aged by  them,  are  thus  put  in  possession  of  a  public 
officer,  and  become  a  part  of  the  files  in  his  office,  where  they 
are  open  to  the  inspection  of  all  concerned.  The  reason  ot 
the  statute  is,  therefore  satisfied,  without  attributing  to  it  the 
intent  to  confer  the  power  to  judicially  settle  and  adjust  the 
accounts,  upon  the  Courts  of  Probate. 

But,  if  it  is  insisted  that,  upon  a  comparison  of  all  the 
statutes  of  this  State  relating  to  trustees  and  trust  estates,  it 
is  fairly  to  be  inferred  that  this  power  is  vested  in  the  Probate 
Courts,  then,  I  think,  it  must  also  be  inferred  that  it  is  to  be 
exercised  only  on  due  notice  to  the  parties  interested.  For,  it  was 
well  said  by  Chief  Justice  Marshall,  in  The  Mary,  (9  Cranch, 
126,)  that  "  it  is  a  principle  of  natural  justice,  of  universal 
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obligation,  that,  before  the  rights  of  an  individual  be  bound 
by  a  judicial  sentence,  he  shall  have  notice,  either  actual  or 
implied,  of  the  proceedings  against  him.  When  the  proceed- 
ings are  against  the  person,  notice  is  served  personally  or  by 
publication ;  where  they  are  in  rem^  notice  is  served  upon  the 
thing  itself." 

I  apprehend,  that  the  settlement  of  the  trustees'  account  is 
not,  properly  speaking,  a  proceeding  in  rein.  It  is  a  proceed- 
ing for  the  judicial.adjustraent  of  the  charges  for  personal  ser- 
vices and  disbursements,  of  a  person  acting  in  a  fiduciary 
capacity.  It  is  analogous  to  the  settlement  of  the  accounts  of 
executors  and  administrators,  where  notice  is  expressly  re- 
quired by  the  statutes  of  Connecticut.  And,  if  notice  is  re- 
quired in  case  of  the  latter,  where  the  whole  settlement  of  the 
estate  is  peculiarly  within  the  cognizance  of  the  Court  of 
Probate,  by  the  general  principles  of  law  regulating  the  juris- 
diction of  such  tribunals,  a  fortiori  should  it  be  required  in 
cases  of  special  tnist,  created  by  will  or  deed,  for  the  benefit 
of  minora  and  married  women,  which  the  law  and  the  Courts 
regard  with  jealous  solicitude.  In  a  case  involving  the  neces- 
sity of  commissioners  on  an  insolvent  debtor's  estate  giving 
notice,  as  an  indispensable  prerequisite  to  their  exercise  of 
jurisdiction.  Judge  Bissell,  after  remarking  that  the  statute  re- 
quired such  notice,  says  :  "  But  this  conclusion,  drawn  from 
the  statute,  may  be  maintained  on  general  principles.  The 
judgment  of  a  Court  of  even  general  jurisdiction  cannot 
afl^ect  a  person  who  had  no  notice  to  appear.  As  to  him,  the 
proceedings  are  coram  non^jvdice^  {Starr  v.  Scott^  8  Conn. 
R.,  480,  484.)  In  Case  v.  ITumphrei/,  (6  Conn.  E.^  130, 139,) 
Chief  Justice  Hosmer  remarks  :  "  The  jurisdiction  of  a  Court, 
if  it  extend  to  the  parties  and  subject  matter,  when  legally 
before  it,  can  never  be  called  into  exercise,  unless  through 
the  medium  of  a  process  complete  in  law  and  duly  served ; 
or,  in  other  words,  the  Court  must  have  cognizance  of  the 
process,  before  it  can  do  any  legal  act  in  the  cause." 

The  fact,  that,  in  cases  like  the  one  before  us,  there  may 
be  an  appeal,  if  the  oeatuis  que  i/ruet  happen  to  learn  of  the 
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proceeding  in  the  Court  of  Probate  in  tiniQ,  can  make  no  dif- 
ference. They  are  bonnd,  if  the  position  of  the  defendants 
here  is  correct,  by  the  proceeding,  until  and  unless  an  appeal 
is  taken.  I  cannot  infer,  therefore,  that  the  Legislature  has 
empowered  the  Probate  Courts  to  judicially  determine  the 
rights  of  parties,  often  involving  delicate  and  important  ques- 
tions, in  a  purely  ex  parte  proceeding,  in  violation  of  vvliat  is 
termed,  by  numerous  and  eminent  authorities,  a  fundamental 
principle  of  natural  justice.  If  the  power  to  judicially  settle 
and  adjust  these  accounts  is  to  be  deemed  as  inferentially 
given,  then,  I  think,  the  duty  to  give  reasonable  notice  of  the 
time  and  place  of  its  exercise,  to  the  parties  interested,  must 
be  deemed  to  be  inferentially  imposed  upon  the  tribunal  exer- 
cising it. 

No  notice  appears  to  have  been  given  to  the  plaintiffs  of 
the  intended  settlement  of  these  accounts.  The  answer  im- 
pliedly admits  this  fact.  They  involve  considerable  sums, 
and  their  presentation  and  approval  seem  to  have  been  simul- 
taneous acts.  No  judicial  proceeding  was  ever  "  pending  "  in 
the  Court  of  Probate,  upon  which  it  could  pronounce  a  bind- 
ing decree  on  the  plaintiffss,  and,  if  it  has  assumed  to  exercise 
Buch  a  power,  its  exercise,  so  far  as  its  judicial  character  is 
concerned,  must  be  deemed  void. 

But  I  do  not  infer  that  the  Court  of  Probate  has  assumed 
to  act  judicially  upon  any  of  these  trustee  accounts,  since 
November  20th,  1849.  As  already  intimated,  the  answer 
concedes  that  no  notice  was  given  of  the  time  or  place  of  hear- 
ing, and  the  only  entries  on  the  record  warrant  the  inference 
that  the  action  of  the  judge  of  Probate  in  the  premises  was 
rather  clerical  than  judicial. 

I  am  aware  of  the  case  of  HUcooVb  Appeal  from  Probate^ 
(29  Conn,  /?.,  61.)  In  the  opinion  of  the  Court  of  Errors, 
Mr.  Justice  Sanford  remarks,  that  "  there  is  no  law  which  re- 
quires that  notice  shall  be  given  to  the  ward  to  be  present  at 
the  settlement  with  the  Court  of  Probate  of  his  guardian's  ac- 
count, nor  is  the  jurisdiction  of  that  Court,  or  the  validity  of 
its  proceedings  in  regard  to  such  settlement,  affected  by  want 
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of  such  notice,  or  by  the  absence  of  the  ward ;  the  only  effect 
of  such  want  of  notice  and  absence  being,  to  extend  the  time 
allowed  by  law  for  appealing  from  the  decree  of  the  Court  of 
Probate  to  the  Superior  Court."  I  have  felt  some  embarrass- 
ulent  from  this  language  of  the  Court,  but  I  do  not  see  that 
that  precise  question  was  necessarily  involved  in  the  case  then 
before  it.  The  Superior  Court  found  that  notice  was  in  fact 
given,  and  that  the  party  was  present  by  attorney,  but  that  he 
failed  to  appeal  within  the  time  limited  by  the  statute.  It 
also  appears,  that  the  statutes  relating  to  guardians  expressly 
confer  jurisdiction  upon  the  Court  of  Probate  to  settle  their 
accounts,  and  to  hold  that  this  can  be  done  without  notice  cer- 
tainly should  require  an  express  and  unmistakable  Act  of  the 
Legislature.  Whether  the  relation  of  guardian  and  ward  is 
the  same  as  that  of  trustee  and  cestui  que  trusty  I  am  not  pre- 
pared to  determine.  But,  if  the  statute  had  expressly  given 
this  power  over  trustees'  accounts  and  dispensed  with  notice, 
I  think  the  question,  whether  it  would  not  be  a  proceeding  in 
which  pej'sons  might  be  "  deprived  of  their  property  without 
due  process  of  law,"  would  be  a  very  grave  one  indeed. 

It  follows,  from  these  views,  that  the  defendants  must  ac- 
count in  this  Court,  for  all  charges  for  services  and  disburse- 
ments made  and  rendered  in  the  management  of  this  trust  since 
the  20th  of  November,  1849.  There  may  be  some  items,  in 
the  earlier  annual  accounts,  that  properly  pertain  to  their 
duties  and  disbursements  as  executors.  The  trustees  will  be 
fully  protected  in  the  premises  on  the  hearing. 
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Benjamin  Eltino,  survivor,  &c. 

\  Daniel  D.  Campbell  and  others. 

* 

Where  the  declaration,  in  an  action  of  trover,  claimed,  as  damages,  a  sum  less 
than  that  for  which  a  verdict  was  rendered  for  the  plaintiff,  and  he  moved, 
after  the  verdict,  to  amend  the  declaration,  by  increasing  the  damages  claimed 
to  a  sum  larger  tlian  the  verdict,  and  the  defendant  did  not  object  to  the 
amendment,  provided  a  new  trial  should  be  granted:  Held^  that  the  amend- 
ment ought  to  be  allowed,  but  only  upon  condition  tliat  the  plaintiff  relinquish 
the  verdict,  and  pay  the  costs  of  the  trial,  and  consent  to  a  new  trial. 

(Before  Hall,  J.,  Northern  District  of  New  York,  November  3d,  1863.) 

This  was  an  action  of  trover.  The  declaration  was  filed 
in  1852,  and  claimed  $15,000  damages.  At  the  trial,  there 
was  a  verdict  for  the  plaintiff,  for  819,298.62.  The  plaintiff 
now  moved  that  the  declaration  be  amended,  without  preju- 
dice to  the  verdict,  by  increasing  the  damages  claimed,  to 
$25,000.  The  defendants  opposed  the  motion,  unless  it  was 
to  be  granted  upon  condition  that  the  verdict  should  be  set 
aside  and  a  new  trial  be  granted. 

Hall,  J.  As  the  defendants  do  not  object  to  the  amend- 
ment, upon  condition  that  there  shall  be  a  new  trial,  it  is  not 
necessary  to  examine  the  question  whether  the  Court  has 
power,  in  its  discretion,  to  grant  the  amendment  asked.  This 
will  be  taken  for  granted,  and  the  only  question  will  be  as  to 
the  terms  and  conditions  upon  which  the  amendment  should 
be  allowed. 

The  practice  in  this  Court  is  substantially  that  of  the  Su- 
preme Court  of  the  State  under  the  Constitution  of  1821  and 
the  Revised  Statutes ;  and,  although  the  question  in  this  case 
may  be  regarded  as  one  depending  upon  the  exercise  of  a 
judicial  discretion,  the  practice  of  the  State  Courts  under  the 
Hevised  Statutes,  if  settled  and  uniform,  should,  unless  there 
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are  very  strong  reasons  in  opposition,  be  followed  on  this 
motion. 

The  cases  in  the  Courts  of  New  York  are  not  entirely  con- 
sistent. Indeed,  they  are  not  likely  to  be  uniform  upon  a 
question  depending  entirely  on  judicial  discretion.  In  Pease 
V.  Morgan^  (7  Johnson^  468,)  an  amendment  was  allowed,  in 
an  action  of  assumpsit,  after  a  verdict  for  the  plaintiff  and  a 
writ  of  error,'  on  the  payment  of  costs  subsequent  to  the  filing 
of  the  declaration,  the  defendant  having  liberty  to  pay  the 
demand  recov-ered  in  the  Court  below,  without  costs,  or  to 
plead  de  novo  within  twenty  days  after  service  of  the  amended 
declaration.  In  Curtis  v.  Lawrence^  (17  Johnson^  Hlj)  the 
plaintiff,  in  an  action  of  slander,  had  claimed,  in  his  declara- 
tion, $1,000  damages,  and  had  a  verdict  for  $4,250.  He  then 
moved  for  leave  to  amend  the  declaration,  by  increasing  the 
amount  of  damages.  The  motion  was  denied,  the  Court  de- 
claring that  it  had  no  power  to  allow  the  amendment.  In 
Dox  V.  D&y^  (3  Wendell^  356,)  which  was  an  action  of  assump- 
sit, on  a  special  contract  for  the  sale  and  delivery  of  wheat, 
the  plaintiffs  had  laid  their  damages  at  $1,000,  and  had  a 
verdict  for  $1,670.92.  A  motion  on  the  part  of  the  plaintiffs 
to  amend,  by  increasing  such  damages,  was  granted  on  condi- 
tion that  the  plaintiffs  should  give  up  their  verdict,  pay  the 
defendants'  costs  of  the  trial  and  of  the  motion,  and  consent 
to  a  new  trial.  Mr.  Justice  Marcy  declared  that  he  knew  of 
no  precedent  for  allowing  the  amendment  without  prejudice 
to  the  verdict,  and  said  that  a  similar  motion  was  denied  at 
the  preceding  term.  And  Hall  v.  Turner^  (1  WendeU^  72,) 
seems  to  have  been  disposed  of  in  substantially  the  same  way. 
In  Corning  v.  Coming^  (2  Sdden^  97,)  in  an  action  of  assault 
and  battery,  the  Judge  at  the  Circuit,  before  receiving  the 
verdict,  allowed  an  amendment  of  the  declaration,  increasing 
the  damages  claimed  to  the  amount  of  the  verdict,  but  the 
order  for  this  amendment  was  revereed  by  the  General  Term 
of  the  Supreme  Court.  In  delivering  the  opinion  of  the  Court 
of  Appeals,  Mr.  Justice  Jewett  says :  "  Before  the  adoption  of 
the  Code,  it  was  well  settled,  that  the  Supreme  Court  bad  no 
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power  to  allow  an  amendment  of  a  declaration  after  verdict, 
by  increasing  the  amount  of  the  damages  claimed,  to  corres- 
pond with  the  amount  of  the  verdict,  except  upon  the  condi- 
tion that  the  plaintiff  relinquished  the  verdict,  paid  the  costs 
of  the  trial,  and  consented  to  a  new  trial."  There  are  other 
cases  which  were  cited  in  support  of  the  motion,  but  the  case  of 
Davis  V.  Smith,  (14  HowardPs  Pr.  Hep.,  187,)  is  the  only  one 
which  is  like  the  present.  That  case  was  decided  in  the  Third 
Judicial  District  by  three  Judges,  and  seems  to  be  opposed  to 
the  other  cases  named  above,  but  the  weight  of  authority  is 
clearly  the  other  way.  (See  Smith  v.  AUyn,  1  Paine' 8  G. 
a  R.,  486.) 

On  the  whole  case,  I  think  that  the  motion  can  be  granted 
only  on  the  terms  stated  in  Coming  v.  Cornvng^  (2  Selden,  97.) 


Adrian  Iselin  and  others  v,  Hiram  Barney. 

Under  the  5th  section  of  the  Act  of  March  3d,  1857,  (11  U.  S.  Slat  atLarge^  195,) 
the  entry  of  goods  within  ten  days  after  which  notice  of  dissatisfaction  with 
the  decision  of  the  Ck)llector  must  be  given  to  him  by  the  importer  or  his 
agent,  in  order  to  authorize  a  subsequent  suit  to  recover  back  an  excess  of 
duties  paid  under  protest,  is,  in  the  case  of  goods  entered  for  warehousing, 
the  entry  for  withdrawal  of  such  goods  and  not  the  entry  for  warehousing. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  9th,  1863.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties,  paid 
under  protest  upon  worsted  goods. 

Martin  V.  B.  Wilcoxson,  for  the  plaintiffs. 

K  DdafielA  Smith,  {District  Attorney^  for  the  defendant. 

Nelson,  J.  It  is  admitted  that  the  duties  upon  the  goods 
imported  by  the  plaintiffs  were  charged  at  too  high  a  rate,  but 
it  is  insisted  that  the  suit  is  barred  by  the  short  limitation  Act. 
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The  6th  section  of  the  Act  of  March  3d,  1857,  (11  U.  S. 
Stat.  atLa/rge^  195,)  provides,  that,  on  the  entry  of  goods  im- 
ported after  the  Ist  of  July,  1857,  the  decision  of  the  Collec- 
tor, as  to  their  liability  to  duty  or  exemption  therefrom,  shall 
be  final  and  conclusive  against  the  importer  or  agent,  unless, 
within  ten  days  after  such  entry,  he  shall  give  notice  to  the 
Collector,  in  writing,  of  his  dissatisfaction  with  such  decision, 
&c.,  and  shall,  within  thirty  days  after  the  date  of  such  decis- 
ion, appeal  to  the  Secretary  of  the  Treasury,  whose  decision 
shall  be  final,  unless  suit  shall  be  brought  within  thirty  days 
after  such  decision,  for  any  duties  that  may  have  been  paid,  or 
may  thereafter  be  paid. 

The  goods  in  this  case  were  entered  for  warehousing  by  the 
plaintifls,  July  18th,  1861,  and  an  estimate  of  the  duties  was 
made  at  the  rate  of  thirty  jt>^r  cent,^  amounting  to  the  sum  of 
$788.10.  A  warehouse  bond  was  given  on  the  same  day  in 
the  penalty  of  double  the  amount,  conditioned  for  the  payment 
of  the  $788.10,  or  of  the  amount  of  duties  to  be  ascertained 
as  due.  The  withdraw^al  entry  was  made  on  the  19th  of  Sep- 
tember, 1861,  and  the  duties  were  paid  on  that  day,  under  pro- 
test. An  appeal  was  taken  to  the  Secretary  of  the  Treasury 
on  the  1st  of  October,  1861,  and  his  decision  was  made  and 
communicated  to  the  Collector  on  the  13th  of  May,  1862. 
This  suit  was  commenced  on  the  13th  of  June  following. 

The  ground  taken  by  the  Government  is,  that  the  entry  of 
the  goods  mentioned  in  the  5th  section  of  the  Act  of  1857, 
means  the  warehouse  entry,  which,  in  this  case,  was  made  on 
the  18th  of  July,  1861 ;  and  that,  as  the  notice  of  dissatisfac- 
tion was  not  given  till  the  19th  of  September,  and  the  appeal 
was  not  taken  till  the  1st  of  October  following,  the  ten  days 
had  elapsed,  and  the  plaintiff  is  concluded.  On  the  part  of 
the  plaintiff  it  is  insisted,  that  the  entry  referred  to  as  the 
period  from  which  the  time  is  to  b©  estimated,  is  the  entry 
for  withdrawal,  when,  by  the  statute,  payment  of  the  duties 
is  required. 

The  4th  section  of  the  Act  of  March  28th,  1854,  (10  U. 
S.  Stat  at  Zargey  271,)  provides,  that  all  goods,  &c.,  which 
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may  be  thereafter  duly  entered  for  warehousing,  &c.,  may  con- 
tinue in  the  warehouse,  without  payment  of  the  duties,  for 
the  period  of  three  years  (now  changed  to  one  year  by  a  recent 
Act)  from  the  date  of  the  original  importation,  and  may  be 
withdrawn  for  consumption  on  due  entry  and  payment  of  the 
duties.  If  this  entry  is  the  one  to  which  the  5th  section  of 
the  Act  of  1857  refers,  and  I  am  strongly  inclined  to  think  it 
is,  then  all  difficulties  and  embarrassments  attending  these 
appeals  are  at  once  removed.  The  estimate  of  the  duties,  for 
the  purpose  of  warehousing  the  goods,  is  a  rough  general  esti- 
mate, in  practice  at  the  Customs,  as  appears,  usually  adopting 
the  highest  rate  of  duty  applicable  to  any  of  the  articles  en- 
tered, with  a  view  to  the  taking  of  the  warehouse  bond.  The 
bond  for  the  goods  in  question  illustrates  this.  The  penalty  *iB 
in  double  the  estimated  duty,  and  the  condition  is  to  pay  that 
estimated  amount,  or  the  amount  of  duties  to  be  ascertained 
as  due  upon  the  goods ;  and,  in  this  very  case,  the  duties  were 
not  in  fact  finally  liquidated  and  Axed  till  more  than  the  ten 
days  had  expired  from  the  first  entry,  so  that  no  notice  of  dis- 
satisfaction could  possibly  have  been  given,  or  any  appeal 
taken,  within  the  time  prescribed,  if  this  entry  is  the  one  con- 
templated by  the  statute. 

A  very  intelligent  witness  from  the  Customs,  who  was  a 
liquidating  clerk  in  the  warehouse  department,  has  been  ex- 
amined. He  states,  that  after  the  warehouse  entry  is  made, 
the  goods,  or  the  portion  of  them  required  by  law,  are  sent  to 
the  examiners,  who  examine  them  and  report  to  the  Collector, 
by  making  notes  on  the  back  of  the  invoice ;  that  upon  this 
report  the  Collector  fixes  the  rate  of  duty ;  that,  after  it  is 
fixed,  the  papers  are  sent  to  the  Naval  Officer,  to  receive  his 
check,  and  then  to  the  book-keeper  of  the  warehouse,  to  be 
entered  ;  that  no  notice  of  the  duty,  as  fixed  by  the  Collector, 
is  given  to  the  merchant ;  and  that  such  time  is  taken  up  in 
the  various  steps  of  examining  the  goods,  reporting  to  the 
Collector,  and  fixing  the  rate  of  duties  by  him,  &c.,  as  the 
exigency  of  the  business  may  require  in  the  departments.  It 
is  quite  apparent,  that  the  time  when  the  Collector  determines* 
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the  rate  of  duty,  that  is,  makes  his  decision,  within  the  mean- 
ing of  the  statute,  and  from  wliich  the  merchant  must  appeal, 
if  he  is  dissatisfied,  cannot  be  the  period  when  it  is  arrived  at 
at  the  Customs  and  entered  upon  the  books  of  the  department, 
in  the  ordinary  course  of  the  business ;  for,  as  no  notice  is 
given  of  it,  and  there  is  no  certainty  as  to  the  time  it  may  be 
made,  unless  the  merchant  or  his  agent  were  in  constant  at- 
tendance, the  time  for  notice  of  dissatisfaction  and  appeal 
might  pass  by.  But  the  Act  of  Congress  itself  does  not  place 
the  rights  of  the  merchant  on  this  ground.  The  notice  of  dis- 
satisfaction is  to  be  given  within  ten  days  after  the  entry  of 
the  goods.  The  Act  contemplates  that  the  decision  of  the 
Collector  shall  be  made  at  or  before  the  entry,  so  that  the 
notice  of  dissatisfaction  may  be  given  within  the  ten  days  after 
it.  This  surely  cannot  be  the  warehouse  entry,  for  the  reason 
that  no  decision  fixing  the  rate,  as  we  have  seen,  is  then  made 
at  all.  No  notice  of  dissatisfaction  can  be  given  or  any  appeal 
taken,  as  the  merchant  cannot  tell  what  the  rate  of  duty  may 
be  till  the  goods  go  to  the  examiners,  and,  on  their  report,  the 
duty  is  fixed.  It  appears  from  the  papers,  and  was  affirmed 
by  a  witness  from  the  Customs  in  this  case,  that  the  duty  was 
not  liquidated  or  fixed  till  the  Ist  or  2d  of  August,  and  was 
then  reduced  $130.10,  the  duty  on  nearly  a  moiety  of  the  goods 
having  been  reduced  from  SO^^r  cent  to  20 per  cent. ;  and,  it 
may  be  added,  in  confirmation,  that  the  condition  of  the  bond 
given  at  the  time  is,  the  payment  of  duties  "  to  be  ascertained 
as  due."  I  am  satisfied,  that,  upon  a  true  construction  of  this 
5th  section  of  the  Act  of  1857,  the  entry  referred  to,  and  from 
which  the  ten  days  is  to  date,  is  the  withdrawal  entry,  at  the 
time  of  making  which,  according  to  the  4th  section  of  the  Act 
of  1854,  the  duties  are  to  be  paid. 

The  appeal  and  the  suit  were,  therefore,  in  time,  and,  as 
this  is  the  only  point  made  against  the  recovery,  the  plaintiff 
is  entitled  to  judgment  for  the  $151.93,  the  excess  of  duty  paid. 
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David  Ogden  vs.  Hibam  Baeney. 

Where  no  warehouse  entry  of  imported  goods  was  made,  but  the  importer  wrote 
on  the  entry  the  words  '*  vessel,  as  warehouse,"  and  the  goods  remained  in  the 
vessel  only  two  days  beyond  the  period  allowed  for  the  discharge  of  the  cargo, 
and  the  Collector  exacted  ten  dollars  for  half  storage :  Held,  that  the  charge 
was  illegal. 

Tliis  case  disting^shed  from  that  of  Irvin  v.  ScheUj  (arite^  p.  157.) 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  10th,  1863.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  the  sum  of  $10,  paid  under  pro- 
test as  half  storage  on  imported  goods. 

Sidney  Webster,  for  the  plaintiff. 

E.  Delafield  Smith,  {District  Attorney^  for  the  defendant. 

Nelson,  J.  I  had  occasion,  in  the  case  oi Irvin  v.  Schell, 
{ante,  p.  157,)  to  look  into  the  question  involved  in  the  present 
case,  and  came  to  the  conclusion  that  the  charge  was  one 
wholly  without  any  legal  foundation,  and  arbitrary;  but  I 
denied  the  right  of  the  plaintiffs  to  recover,  on  the  ground 
that,  under  the  circumstances  of  the  case,  the  payment  was 
voluntary,  and  therefore  not  the  subject  of  an  action.  In  that 
case,  the  plaintiffs  had  entered  their  goods  for  warehousing,  in 
the  accustomed  way,  and  had,  by  the  authority  of  the  law, 
designated  one  of  the  authorized  warehouses  to  receive  them.- 
They  afterwards,  and  before  the  removal  of  the  goods,  changed 
their  minds,  and  applied  to  the  Collector  to  withdraw  the 
warehouse  entry,  and  to  get  a  permit  to  land  the  goods  for 
consumption.  Under  the  regulation  of  the  Customs  this  could 
be  done,  on  payment  of  half  storage.  I  said,  in  that  case,  that 
the  charge  was  made  for  the  favor  granted  tD  the  merchant  in 
permitting  him  to  land  the  goods  for  consumption  after  he 
had  entered  them  for  warehousing ;  and  that  the  Collector 
might,  doubtless,  have  compelled  the  merchant,  after  having 
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thus  entered  his  goods,  to  procure  them  in  the  usual  way, 
through  the  warehouse,  which  would  have  increased  consid- 
erably the  expense.  It  was  admitted,  in  that  case,  that  there 
was  no  law  authorizing  the  charge  of  half  storage,  and  that 
the  Collector  might  have  adopted  any  other  rule  of  compen- 
sation ;  and  that,  instead  of  charging  the  $98.26,  he  might  have 
charged  $500  with  equal  authority.  But  the  merchant  pre- 
ferred paying  the  sum  charged  to  the  delay  and  expense  of 
following  his  goods  through  the  warehouse,  which  he  might 
have  done,  and  hence  the  payment  was  voluntary. 

In  the  present  case,  the  claim  of  the  Collector  goes  far  be- 
yond the  former  one.  No  warehouse  entry  was  made  by  the 
plaintiff  at  all.  The  whole  foundation  of  the  claim  is  a  fic- 
tion. It  is  true  there  appears  on  the  entry,  in  the  handwriting 
of  the  plaintiff,  the  words,  "  vessel,  as  warehouse."  But  I 
know  of  no  law,  nor  has  any  been  referred  to,  which  author- 
izes the  Collector  to  convert  the  vessel  in  which  the  goods 
arrive  into  a  warehouse,  and,  by  this  contrivance,  to  lay  a 
foundation  for  charges  incident  to  the  warehousing  system  as 
established  by  law.  On  this  entry,  the  merchant  could  not 
have  removed  his  goods  to  a  warehouse  on  land,  nor  could  the 
Collector  have  compelled  him  to  remove  them.  On  the  con- 
trary, the  Collector  was  bound  to  give  a  permit,  when  re- 
quested, to  land  the  goods  on  payment  of  the  duties.  The 
case  shows  that  the  note  made  on  the  entry,  "  vessel,  as  ware- 
house," was  intended  simply  as.a  request  that  the  goods  might 
remain  in  the  vessel  for  the  present,  and  which  was  acceded  to, 
under  the  charge  of  the  inspector.  In  point  of  fact,  the  goods 
remained  in  the  vessel  but  two  days  beyond  the  period  al- 
lowed for  the  discharge  of  the  cargo ;  and  for  those  two  days 
six  dollars  were  charged  for  the  extra  services  of  the  inspector 
and  paid.  But,  in  addition  to  this,  a  charge  of  ten  doUare  for 
half  storage  is  set  up  against  the  merchant,  for  keeping  the 
goods  in  his  own  vessel.  I  cannot  say  that  the  case  falls 
within  the  principle  oilrvin  v.  Schelly  and  must  hold  that  the 
plaintiff  is  entitled  to  recover. 
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James  Napier  and  others  vs.  Hiram  Barney. 

Under  the  iifty^ighth  section  of  the  Act  of  March  2nd,  1799,  (1  U,  8,  Stat,  ai 
Large,  671,)  both  draft  and  tare  are  allowable  on  sugar  imported  in  bags,  and 
subject  to  duty  by  weight. 

Draft  and  tare,  explained. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  11th,  1863.) 

This  was  an  action  against  tlie  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  paid 
under  protest,  on  the  importation  of  five  thousand  bags  of 
sugar. 

Joseph  S.  Ridgway^  for  the  plaintiffs.  • 

E.  Delafield  Srmth^  {District  Attorney^  for  tho  defendant. 

Nelson,  J.  The  sugar  in  this  case  w^as  imported  from 
Brazil,  on  the  1st  of  December,  1861.  The  duties  exacted 
were  two  cents  per  pound,  by  weight,  under  the  Act  of  March 
2d,  1861,  (12  U.  S.  Stat  at  Large,  178).  There  is  no  dispute 
as  to  the  rate  of  duty,  or  that  it  is  to  be  charged  according  to 
weiglit.  The  dispute  arises  out  of  the  allowances  or  deduc- 
tions to  be  made  to  the  merchant  when  the  duties  on  the  arti- 
cles are  to  be  ascertained  by  weight.  The  fifty-eighth  section 
of  the  Act  of  March  2d,  1799,  (1  U.  JS.  Stat,  at  Large,  671,) 
provides,  that  the  following  allowances  shall  be  made  for  draft 
and  tare  on  articles  subject  to  duty  by  weight :  "  For  draft  on 
any  quantity  of  one  hundred  weight,  or  one  hundred  and 
twelve  pounds,  one  pound  ;  on  any  quantity  above  one  and 
not  exceeding  two  hundred  weight,  two  pounds ; "  and  so  on 
till  the  last  clause,  which  is,  "  on  any  quantity  above  ten  and 
not  exceeding  eighteen  hundred  weight,  seven  pounds;  and 
on  any  quantity  above  eighteen  hundred  weight,  nine  pounds." 
This  latter  allowance  is  the  maximum.  "  For  tare  on  every 
whole  chest  of  Bohea  tea,  seventy  pounds;"    and  so   on, 
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enumerating  half  and  quarter  chests,  and  the  different  kinds 
of  tea,  with  the  quantity  to  be  allowed  for  the  tare;  "on 
sugar  other  than  loaf  sugar,  in  casks,  twelve  per  cent. ;  in 
boxes,  fifteen  per  cent. ;  in  bags  or  mats,  five  per  cent."  The 
fifty-eighth  section  of  the  Act  of  1Y99  is  taken  substantially 
from  the  thirty-fifth  section  of  the  Act  of  August  4th,  1790, 
(1  U.  S.  Stat  at  Large,  166).  The  tare  was  allowed  in  this 
case,  but  the  draft  was  refused. 

Draft  and  tare,  in  a  commercial  sense  and  usage,  have  a 
separate  and  distinct  meaning  and  application.  The  former 
is  an  allowance  to  the  merchant  when  the  duty  is  ascertained 
by  weight,  as  in  the  present  instance,  to  insure  good  weight 
to  him.  As  defined  in  some  of  the  books,  it  is  "  a  small  allow- 
ance in  weighable  goods,  made  by  the  King  to  the  importer.'^ 
It  is  to  compensate  for  any  loss  that  may  occur  from  the  hand- 
ling of  the  scales,  in  the  weighing,  so  that,  when  weighed  the 
second  time,  the  article  will  hold  out  good  weight.  The  latter, 
tare,  is  allowed  for  the  outside  or  covering  of  the  article  im- 
ported, whether  it  be  box,  barrel,  bag,  bale,  mat,  &c.  Now, 
the  tare  in  this  case  was  allowed,  but  the  allowance  for  the 
draft  was  refused.  I  cannot  perceive  any  distinction  between 
the  two,  as  the  right  to  the  allowance  of  the  one  stands  as  ex- 
press and  as  explicit,  on  the  statute,  as  the  right  to  the 
allowance  of  the  other.  Both  might  as  well  have  been  denied 
as  either.  It  is  a  mistake  to  suppose  that  the  allowance  for 
the  tare  covers  that  for  the  draft,  tor,  as  is  seen,  it  is  intended 
to  cover  a  different  loss,  one  incident  to  the  weighing  of  the 
article,  while  the  other  relates  to  the  loss  from  the  rough  out- 
side covering  of  it.  Neither  is  there  anything  in  the  sugges- 
tion, made  on  the  trial,  of  inequality  in  the  weighing  of  large 
and  small  packages.  If  they  are  small,  numbers,  to  the  amount 
of  fifteen  or  twenty,  depending  on  the  bulk  or  size,  are  weighed 
together. 

Tlie  sixteenth  section  of  the  Act  of  July  14th,  1862,  (12 
U.  S.  Stat,  at  Large,  558,)  modified  the  allowance  of  the  tare 
under  the  fifty-eighth  section  of  the  Act  of  1799,  and  repealed 
it  altogether,  as  far  as  it  related  to  the  draft.    I  know  of  no 
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other  way  of  getting  rid  of  a  positive  enactmeat,  and  hence 
most  hold  that  the  plaintiifs  are  entitled  to  recover. 


Manuel  Eoheyerbia  and  others  vs.  Hiram  Barney. 

Under  the  3d  section  of  the  Act  of  August  6th,  1861,  (12  CT.  &  8tai,  at  Large^ 
293,)  in  regard  to  discriminating  duties,  the  ten  per  cent,  ad  mlorem  duty  im- 
posed bj  that  section  is  imposed  onlj  as  an  additional  duty  to  duties  imposed 
bj  that  Act,  and  cannot  be  imposed  on  goods  which  are  not  charged  with  a 
duty  by  that  Act 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  14th,  1863.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  paid, 
under  protest,  on  an  importation  of  wool,  lead  in  bars,  goat 
skins,  and  cotton,  in  the  Spanish  barque  Tereseta,  from  Mata- 
moros,  September  4th,  1862. 

Sidney  Webster^  for  the  plaintiffs. 

-E  Delafidd  Smithj  {Diatrict  Attorney^  for  the  defendant. 

Nelson,  J.  The  duty  paid  and  protested  against  was  a 
discriminating  duty  of  \jQnper  cent,  ad  valorem^  claimed  to  be 
authorized  by  the  3d  section  of  the  Act  of  August  5th,  1861, 
(12  D.  S.  Stat,  at  Large^  293.)  The  1st  and  2d  sections  of  that 
Act  impose  certain  duties  on  articles  specially  enumerated  in 
each  section.  The  3d  section  provides,  that  "  all  articles, 
goods,  &c.,  imported  from  beyond  the  Cape  of  Good  Hope,  in 
foreign  vessels  not  entitled,  by  reciprocal  treaties,  to  be  ex- 
empt from  discriminating  duties,  &c.,  and  all  other  articles, 
goods,  &c.,  not  imported  direct  from  the  place  of  their  growth 
or  production,  or  in  foreign  vessels  entitled  by  reciprocal  trea- 
ties to  be  exempt  from  discriminating  duties,  &c.,  shall  be 
subject  to  pay,  in  addition  to  the  duties  imposed  by  this  Act, 
ten  j?^  centum  ad  valorem, 

VOL.  v.— 13 
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It  is  admitted,  that  Spain  has  no  such  treaty  as  is  men- 
tioned in  the  section,  and  hence  there  is  no  difficulty  in  im- 
posing tliis  discrimination  against  her  in  all  cases  where  the 
section  applies.  But  no  one  of  the  articles  in  this  importation 
except  "  lead  in  bars  "  is  charged  with  a  duty  in  the  two  pre- 
ceding sections,  or  in  any  other  section,  of  the  Act;  and,  tliere- 
fore,  the  3d  section,  imposing  the  ten  per  cent.^  according  to 
its  very  terms,  does  not  apply.  The  words  are  :  "  in  addition 
to  the  duties  imposed  by  this  Act,  ten  per  centum  ad  valorem^ 

The  Ist  section  imposes  "  on  lead  in  pigs  or  bars  "  a  duty 
of  one  dollar  and  flfty  cents  per  one  hundred  pounds.  The 
3d  section  applies,  therefore,  to  this  article,  tlie  Spanish  vessel 
not  being  exempt  by  treaty  from  the  discrimination  which,  in 
addition  to  the  above  rate,  charges  it  with  the  ten  per  ceiit.  ad 
valorem. 

Wool  is  charged  with  a  duty,  under  the  12th  section  of  the 
Act  of  March  2d,  1861,  (12  U.  S.  Stat,  at  Large,  183,)  and 
goat  skins  and  cotton  are  charged  with  duties  under  the  8th 
section  of  the  Act  of  July  llth,  18t)2,  (/<f.,  550.)  That  section 
provides,  that,  from  and  after  the  1st  day  of  August,  1862, 
"  in  lieu  of  the  duties  heretofore  imposed  by  law  on  the  arti- 
cles hereinafter  mentioned,  and  on  such  as  may  now  be  exempt 
from  duty,  there  shall  be  levied,  &c.,  the  following  duties,  &c. : 
on  cotton,  one  half  cent  per  pound;"  "on  hides,  raw,  and 
skins  of  all  kinds,  &c.,  ten  per  centu7n  ad  valorem^  Before 
this,  the  duty  on  "  raw  hides  and  skins  of  all  kinds  "  was  five 
per  centj  under  the  lOth  section  of  the  Act  of  March  2d,  1861, 
(12  U,  S.  Stat,  at  Zarge,  183 ;)  and,  under  the  23d  section  of 
the  same  Act,  cotton  was  free  of  duty.  Whether,  therefore, 
we  look  to  the  3d  section  of  the  Act  of  August  5th,  1861, 
which  subjects  the  articles,  under  the  circumstances  stated  in 
the  section,  to  a  duty  of  ten  J9^  cent.^  in  addition  to  that  im- 
posed by  the  Act  in  the  previous  sections  ;  or,  to  the  8th  sec- 
tion of  the  Act  of  July  14th,  1862,  which  imposes  the  duty  in 
lieu  of  the  duties  theretofore  imposed  by  law,  it  is  quite  clear, 
that  the  discriminating  duty  in  question  does  not  apply  to  the 
articles  of  wool,  goat  skins,  or  cotton. 
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The  difficulty  appears  to  nie  insuperable,  to  undertake  to 
apply  the  3d  section  of  the  Act  of  August  5th,  1861,  to  the 
article  of  wool,  which  is  subjected  to  duty  under  the  Act  of 
March  2d,  1861,  or  to  the  articles  of  goat  skins  and  cotton, 
which  are  charged  with  duty  under  the  Act  of  July  14th,  1862, 
when,  by  the  very  terms  of  such  3d  section,  the  additional 
duty  there  imposed  is  in  addition  to  the  duty  fixed  by  that 
Act,  of  which  the  section  is  a  part.  If  the  language  used  had 
been,  as  in  some  of  the  sections  of  the  Act  of  July  14th,  1862, 
"  in  addition  to  the  duties  heretofore  imposed  by  law,"  or,  if 
the  section  had  used  language,  which  has  never  yet  been  used, 
I  think,  in  any  tariff  Act,  "in  addition  to  the  duties  that  may 
hereafter  be  imposed  by  law,"  the  construction  claimed  by  the 
Government  might  very  well  be  sustained.  But  no  such  lan- 
guage is  used.  On  the  contrary,  the  language  is,  as  we  have 
seen,  "  in  addition  to  the  duties  imposed  by  this  Act." 


Eli  W.  Bailey  and  othebs  vs.  Augustus  Schell. 

Under  the  tariff  Act  of  July  30th,  1846,  (9  U.  8.  J^at  at  Large,  44,)  as  amended 
hj  the  tariff  Act  of  March  3d,  1857,(11  Id.,  192,)  coral,  cut  into  the  form  of  a 
cameo,  and  not  set,  and  known  as  a  coral  cameo,  in  commerce,  is  liable  to  a 
duty  of  24  per  cent  ad  vdUyrem,  under  schedule  0  of  the  former  Act,  as 
amended  by  the  latter  Act,  as  "  coral,  cut  or  manufactured,"  and  is  not  liable 
to  a  duty  of  only  8  per  cent,  ad  valorem^  as  "  cameos,  not  set." 

The  specific  description  in  the  Act  of  1846  must  preyail  over  the  commercial 
designation  known  at  the  time  of  the  passage  of  that  Act. 

(Before  Nkmon,  J.,  Southern  District  of  New  York,  November  23d,  1863.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duty  paid, 
under  protest,  on  coral  cameos,  not  set. 

Danid  T.  Waiden^  for  the  plaintiffs. 

jE  Ddafidd  Smith  {District  Attorney^  for  the  defendant. 
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Nelson,  J.  The  cameoe  in  question  were  charged  with  a 
duty  of  twenty-four  j)er  cent,  ad  valorem^  under  the  Act  of 
March  3d,  1857,  (11  V.  S.  Stat,  at  Large^  192,)  which  reduces 
the  duties  imposed  by  schedule  C  of  the  Act  of  July  30th, 
1846,  (9  /c?.,  44.)  The  plaintiflFs  claim  that  the  proper  duty 
was  only  eight  ^^  cent,  ad  valorem^  under  schedule  G  of  the 
Act  of  1846,  as  amended  by  the  Act  of  1857,  on  the  ground 
that  the  article  is  "  cameos,  not  set."  It  is  invoiced  as  coral 
cameos.  Schedule  C  of  the  Act  of  1846,  imposes  a  duty  on 
"  coral,  cut  or  manufactured."  The  article  in  question  is 
coral  cut  into  the  form  of  a  cameo,  and  not  set;  and  the  ques- 
tion is,  whether  the  commercial  designation  of  the  article, 
which  prevailed  at  the  time  of  the  passage  of  the  Act  of 
1846,  shall  govern,  or  the  construction  of  the  words  of  the  stat- 
ute. I  am  inclined  to  think,  the  latter.  As  the  article  is 
"  coral,  cut  or  manufactured,"  although  it  may  have  had  a 
fixed  designation  previously,  from  its  shape  and  fashion,  yet, 
it  was  quite  competent  for  Congress  to  designate  it  by  a  spe- 
cific material  description,  which  necessarily  takes  it  out  of  the 
one  known  to  the  trade.  This  has  been  a  not  unusual  mode 
adopted  by  Congress  for  the  very  purpose  of  taking  away  the 
power  of  fixing  any  other  designation  in  commercial  language. 
Inasmuch  as  the  article  comes  within  the  very  words  of  the 
specific  description,  I  do  not  see  that  the  evidence  of  the  com- 
mercial designation  can  be  allowed  to  prevail. 

Judgment  for  the  defendant. 


Atit^ATTAM  TbOOST  and  OTHERS  V8.   HiBAM  BarNEY. 

Gunnj  cloth,  known  in  commerce  by  that  name,  and  beings  a  manufacture  of 
jute,  18,  under  the  tariflf  Act  of  July  14th,  1862,  (12  U.  8.  Bat.  ai  Large,  554^) 
liable  to  duty,  under  the  6th  subdivision  of  the  10th  section,  as  a  manufacture 
of  jute,  and  is  not  liable  to  duty  under  the  11th  section,  as  cotton  bagging,  or 
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ZB  A  manufacture  not  otherwise  provided  for, "  suitable  for  the  uses  to  which 
cotton  bagging  is  applied,"  although  used  for  rebaling  cotton. 

(Before  Nelsok,  J.,  Southern  District  of  New  York,  November  28d,  1863.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  paid, 
nnder  protest,  on  an  importation  of  gunny  cloth  from  Calcutta, 
in  September,  1862. 

Sidney  WebateTy  for  the  plaintiffs. 

JS.  Ddafidd  Smithy  {District  Attorney^  for  the  defendant. 

Nelson,  J.  The  duty  charged  in  this  case  was  a  specific 
duty,  under  the  11th  section  of  .the  Act  of  July  14th,  1862, 
(12  U.  S,  Stat,  at  Zarge,  554,)  the  appraisers  having  added  to 
the  words  "  gunny  cloth,"  the  words,  "  suitable  for  the  uses  to 
which  cotton  bagging  is  applied."  The  plaintiffs  claim  that 
the  duty  should  have  been  charged  at  thirty  per  cent,  ad  va- 
lorem. The  5th  subdivision  of  the  10th  section  of  the  Act  of 
July  14th,  1862,  provides  for  an  additional  duty  of  five  per 
cent,  ad  valorem  "  on  all  brown  or  bleached  linens,  ducks,  can- 
vas paddings,"  &c.,  "  or  other  manufactures  of  flax,  jute,  or 
hemp,"  &c.,  which  five  jt?^  cent,,  when  added  to  the  previous 
duty  to  which  this  is  an  addition,  makes  the  duty  thirty  per 
cent,  ad  valorem.  Gunny  cloth  is  a  manufacture  of  jute,  and, 
therefore,  comes  directly  within  the  terms  of  this  clause  of  the 
section.  The  11th  section  provides  for  an  additional  duty 
"on  cotton  bagging,  or  other  manufactures  not  otherwise  pro- 
vided for,  suitable  for  the  uses  to  which  cotton  bagging  is  ap- 
plied, whether  composed  in  whole  or  in  part  of  hemp,  jute,  or 
flax,  or  any  other  material  valued  at  less  than  ten  cents  per 
square  yard,  three-fourths  of  one  cent  per  pound ;  over  ten 
cents  per  square  yard,  one  cent  per  pound."  The  insuperable 
difficulty  of  bringing  gunny  cloth  within  the  11th  section  is, 
that  the  article  of  gunny  cloth  is  expressly  provided  for,  as  we 
have  seen,  in  a  clause  of  the  previous  section.  In  this  11th 
section,  the  words  are,  '^  or  other  manufactures  not  otherwise 
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provided  for,"  suitable,  &c.  The  argument  on  behalf  of  the 
Government  ignores  this  phrase,  and  treats  it  as  having  no 
meaning,  as  it  respects  manufactures  of  jute,  before  provided 
for.  But  this  will  not  do.  The  principle,  if  established  and 
acted  upon,  would  derange  the  whole  system  of  the  tariff,  as 
the  phrase,  "  not  otherwise  provided  for,"  is  common,  and  ex- 
cludes from  the  given  enactment  a  multitude  of  articles.  It 
appeared,  on  the  trial,  that  gunny  cloth  had  always  been 
known  in  commercial  dealings  by  that  name,  and  was  purely  a 
manufacture  of  jute  ;  and  that  latterly,  since  the  price  of  cot- 
ton had  risen,  it  had  been  used  for  rebaling  cotton,  as  any 
other  heavv  article  of  goods  would  be  used.  In  the  bale  of 
cotton,  the  weight  of  the  covering  per  pound  would  be  of  equal 
value  to  a  pound  of  cotton.  So,  since  the  high  price  of  wool, 
gunny  cloth  is  used  for  baling  wool,  for  the  same  reason.  It 
was  suggested,  that  the  articles  might  be  brought  under  the 
head  of  cotton  bagging ;  but  the  difficulty  is,  it  is  not  known 
in  the  market  by  that  commercial  designation,  but  by  the 
designation  of  gunny  cloth,  a  manufacture  of  jute.  I  am  satis- 
lied,  upon  a  full  consideration  of  the  statute  and  of  the  facts, 
that  the  plaintiffs  are  entitled  to  recover. 


The  Eliza.bethport  and  New  York  Ferry  Company 

The  United  States. 

The  penalties  imposed  by  tlie  2d  section  of  the  Act  of  July  7th,  1838,  (5  V.  8. 
Stat  at  Large,  304,)  referred  to  and  adopted  by  the  Act  of  August  30th,  1852, 
(10  Id.,  61,)  do  not  apply  to  steam  yessels  used  on  the  ferry  between  New  York 
city  and  Elizabethport,  New  Jersey,  which  was  established  more  than  eighty 
years  ago,  it  being  declared,  by  the  42d  section  of  the  Act  of  1852,  that  that  Act 
shall  not  apply  to  steamers  used  as  ferry  boats. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  24th,  1863.) 
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This  was  a  writ  of  error  to  the  District  Court.  The  ac- 
tion was  brought  to  recover  from  the  Elizabethport  and  New 
York  Ferry  Company  certain  penalties,  under  the  2d  section  of 
the  Act  of  July  7th,  1838,  (5  U.  S.  Stat  at  Large,  304,)  referred 
to  and  adopted  by  the  Act  of  August  30th,  1852,  (10  Id.,  61.) 
After  a  judgment  for  the  plain ti£fs,  the  defendants  brought  a 
writ  of  jerror. 

WashiTigton  Q.  Morton  and  Clvarlea  Donohue,  for  the 
plaintiffs  in  error. 

E.  Ddafidd  Smithy  (Distrtct  Attorney,)  for  the  defendant 
in  error. 

Nelson,  J.  The  42d  section  of  the  Act  of  August  30th, 
1852,  provides, "  that  this  Act  shall  not  apply  *  *  *  to  steam- 
ers used  as  ferry  boats,  tug  boats,  towing  boats,  nor  to  steamers 
not  exceeding  one  hundred  and  fifty  tons  burthen,  and  used  in 
whole  or  in  part  for  navigating  canals."  The  steamers  charged 
in  this  case  with  having  violated  the  requisition  of  the  Acts 
of  1838  and  1852,  were  used  on  the  ferry  between  New  York 
city  and  Elizabethport,  New  Jersey,  touching  at  Bergen  Point, 
New  Jersey,  and  Mariners'  Harbor,  .New  York.  This  ferry, 
according  to  the  evidence,  was  established  more  than  eighty 
years  ago,  and  has  been  continued  ever  since.  It  is  older  than 
the  present  Government,  and  I  think  it  rather  late  to  institute 
the  inquiry  whether  or  not  the  proprietors  possess  all  the  rights 
and  privileges  belonging  to  a  ferry  franchise.  I  shall  assume 
that  they  do,  and  that  they  were  so  invested  under  and  by 
virtue  of  the  municipal  law  of  the  States  of  New  York  and 
New  Jersey.  According  to  the  doctrine  of  Gibbons  v.  Ogden  (9 
Wheat07i,  1,214,)  and  numerous  other  cases  following  it,  both 
in  the  Federal  and  State  Courts,  the  grant  of  a  ferry  franchise 
belongs  exclusively  to  the  State  Governments,  and  is  among  the 
mass  of  reserved  powere  never  granted  by  the  States.  And 
hence  Congress,  when  dealing  with  the  equipment  and  regula- 
tion of  vessels  engaged  in  navigation,  under  the  commercial 
power  conferred  upon  it  by  the  Constitution,  usually,  if  not 


200  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Bedford, 

always,  in  express  terms,  exempts  this  class  of  vessels,  as  they 
are  engaged  in  a  navigation  under  the  authority  and  direction 
of  the  municipal  laws  of  the  States,  and  are  subject  to  their 
regulation.  The  case  of  Conway  v.  Taylor^ 8  Executors^  (1 
BIogTc^  604,)  recently  before  the  Supreme  Court  of  the  United 
States,  will  illustrate  this  distinction.  The  extensive  and  very 
full  examination  of  the  subject  of  ferries,  and  ferry  rights, 
under  State  laws  and  State  jurisdiction,  in  that  case,  makes  it 
unnecessary  for  me,  in  this,  to  do  more  than  refer  to  it.  I  am 
satisfied  that  the  exemption  clause,  already  referred  to,  in  the 
Act  of  1852, covers  the  vessels  proceeded  against  in  this  case. 

Judgment  reversed. 


The  Bedford. 

Where  a  ferry  boat,  running,  m  a  dense  fog,  on  a  ferry  across  the  East  river,  at 
New  York,  collided  with  a  schooner  at  anchor  in  the  river,  and  it  appeared 
that  the  schconer  was  anchored  within  a  distance  of  sixty  yards  from  a  direct 
line  between  the  landing  places  of  the  ferry :  HM^  that  the  schooner  was  in 
fault. 

The  ordinance  of  the  city  of  New  York  («ec  14,  art.  2,  cJiap.  26,  pa/gt  291,  of  the 
Itemsion  of  1859,)  providing  that  no  vessel  shall  lie  at  anchor  in  the  East  river 
within  a  distance  of  sixty  yards  from  a  direct  line  between  the  landing  places 
of  either  of  the  public  ferries  across  the  river,  is  binding  upon  all  persons  en- 
gaged in  the  navigation  of  the  river. 

In  this  case,  the  schooner  also  was  in  fault,  in  that  her  mate  had  been  warned,  by 
the  pilot  of  the  ferry  boat,  before  the  collision,  to  move  the  schooner  from  her 
anchorage,  and  had  refused  to  do  so. 

But  the  ferry  boat  also  was  in  fault,  in  that  her  pilot  knew  the  position  of  the 
schooner,  and  that  the  mate  of  the  schooner  had  refUsed  to  change  her  loca- 
tion, and  in  not  using  greater  caution. 

The  District  Court  decreed  to  the  owners  of  the  schooner  their  damages.  This 
Court  divided  such  damages,  and  allowed  no  oosts  to  eicher  party  in  the  Dis- 
trict Court,  and  gave  to  the  appellants  their  costs  in  this  Court. 

(Before  Nelson  J.,  Southern  District  of  New  York,  December  1st,  1863.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  to  re- 
cover damages  for  a  collision  which  occurred  between  the 
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schooner  Mary  D.  Laoe  and  the  steam  ferry  boat  Bedford,  in 
the  East  river,  on  the  morning  of  the  17th  of  December,  1853. 
The  District  Court  pronounced  for  the  h'bellants,  and  the 
claimants  appealed  to  this  Court 

Erasi/aa  C.  Benedict^  for  the  libellants.  • 

Benjamin  D,  SiUiman^  for  the  claimants. 

Nelson,  J.  The  schooner  lay  at  anchor  about  the  middle 
of  the  river,  near  the  track  of  the  ferry  boats  of  the  Wall 
street  ferry,  which  ran  between  the  foot  of  Wall  street  on  the 
New  York  side  and  the  foot  of  Montague  street  on  the  Brook- 
lyn side.  The  collision  took  place  about  eight  o'clock  in  the 
morning.  There  was  a  dense  fog,  the  tide  was  flood,  and  the 
wind  was  southeast.  The  schooner  was  struck  on  her  port 
side,  near  mid-ships,  while  the  ferry  boat  was  on  her  passage 
from  Brooklyn  to  New  York.  The  damage  was  not  very 
serious.  The  schooner  had  cast  ancher  at  about  twelve  o'clock 
the  day  preceding,  at  the  place  of  collision,  and  was  in  charge 
of  the  mate,  the  captain  and  pilot  being  absent.  The  mate 
had  been  warned  by  the  pilot  of  the  Bedford,  that  morning, 
that  his  vessel  was  in  the  track  of  the  ferry  boats,  and  that, 
as  a  dense  fog  was  coming  on,  he  ought  to  trip  his  anchor  and 
pass  up,  on  the  tide,  out  of  the  way.  The  mate  refused,  insist- 
ing that  he  had  as  good  right  to  lie  there  as  the  ferry  boats 
had  to  run.  On  the  next  trip  of  the  ferry  boat,  tlie  collision 
took  place. 

The  proofs  are  veiy  full  and  clear,  that  the  schooner  was 
in  or  near  the  track  of  the  ferry  boats.  Indeed,  the  mate  him- 
self states,  that,  while  lying  at  anchor  from  the  preceding  day, 
the  ferry  boats  passed  him  on  his  bow  at  ebb  tide,  and  on  his 
stern  at  flood  tide,  the  tide  tailing  his  vessel  up  or  down  the 
river  as  it  was  ebb  or  flood.  One  of  the  city  ordinances,  {sec. 
14,  art.  2,  cJiap,  26,  page  291,  of  the  Revision  of  1859,)  pro- 
vides, that  no  ship  or  vessel  shall  lie  at  anchor  in  the  East 
river,  within  a  distance  of  sixty  yards  from  a  direct  line  be- 
tween the  landing  places  of  either  of  the  public  ferries,  across 
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the  river,  and  imposes  a  fine  for  the  offence.  This  ordinance 
is  made  in  pursuance  of  a  power  conferred  upon  the  city  by 
the  Legislature  of  the  State.  It  is  a  very  proper  local  regula- 
tion, and  is  binding  upon  all  persons  engaged  in  the  navigation 
of  the  river.  The  place  of  the  anchoring  of  vessels  in  the 
harbor  of  New  York  is  under  the  authority  of  the  city,  and 
its  exercise  is  indispensable,  with  a  view  to  the  convenience 
and  good  order  of  vessels  resorting  thither.  It  was  a  fault  on 
the  part  of  the, schooner,  to  cast  anchor  within  the  forbidden 
limit,  and  a  still  greater  one  not  to  remove  when  the  attention 
of  the  mate  was  called  to  the  fact  and  he  was  warned  of  the 
danger. 

I  think  that  the  ferry  boat,  also,  was  in  fault,  in  not  avoid- 
ing the  schooner,  as  the  pilot  knew  her  position,  and  that  the 
mate  had  refused  to  change  his  location.  I  cannot  but  think 
that,  if  greater  precaution  had  been  used,  the  collision  need 
not  have  occurred,  notwithstanding  the  density  of  the  fog. 

As  both  vessels  were  in  fault,  the  damages  sustained  by  the 
libellants,  which  were  decreed  by  the  Court  below  at  $1,000, 
must  be  divided.  No  costs  are  allowed  either  party  in  the 
Court  below.  The  appellants  are  allowed  their  costs  in  this 
Court. 


Thomas  H.  Powers  and  others 

vs. 
Hiram  Barnet. 

Where,  in  the  19th  section  of  the  tariff  Act  of  March  2d,  1861,  (12  U.  8,  Stat, 
at  LargCj  188,)  a  duty  of  10  per  cent,  ad  vahrem  was  imposed  on  "  Peruvian 
bark,^*  and,  in  the  23d  section  of  the  same  Act,  the  same  article  was  exempted 
from  duty :  ffeld^  that,  as  the  two  provisions  were  repugnant,  the  last  one 
must  prevail,  as  speaking  the  final  and  latest  intent  of  the  law  makers. 

In  cases  of  serious  ambiguity  in  the  language  of  a  tariff  Act,  or  doubtful  das- 
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siflcation  of  articles,  the  oonstruction  must  be  in  favor  of  the  importer,  as 
duties  are  never  imposed  upon  the  citizen  upon  vague  or  doubtful  interpreta- 
tions. 

(Before  Neia)K,  J.,  Southern  District  of  New  York,  December  1st,  1863.) 

This  was  an  actioD  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  paid, 
under  protest,  on  an  article  invoiced  as  "  bark,  Peruvian," 
imported  from  Southampton  into  the  port  of  New  York. 
The  duties  were  paid  on  the  Slst  of  July,  1861. 

Andrew  E,  CvJ/ver^  for  the  plaintiffs. 

E,  Delafidd  Smithy  (District  Attorney,)  for  the  defendant. 

Nelson,  J.  The  importation  in  this  case  was  made 
under  the  act  of  March  2d,  1861,  (12  U.  S.  Stat,  at  La/rge,  178.) 
The  goods  were  charged  by  the  Collector  with  a  duty  of  ten 
per  cent,  ad  valorem.  The  plaintiffs  insist  that  they  were  ex- 
empt from  any  duty.  The  19th  section  of  the  Act  imposes  a 
duty  of  ten  jw  cent,  ad  valorem  upon  the  articles  enumerated 
in  it,  and,  among  others,  "  Peruvian  bark."  If  this  section 
stood  alone,  the  right  to  impose  the  duty  in  question  would  be 
plain.  But  the  23d  section  of  the  same  Act,  which  exempts 
articles  enumerated  in  it,  embraces  in  the  list  the  same  article 
— so  that  each  party  iinds  an  authority  for  his  claim  in  the 
same  Act  of  Congress.  In  this  diflSculty  of  conflicting  claims, 
I  know  of  no  other  way  of  solving  it,  than  by  applying  the 
well  settled  rule  of  construction,  in  the  case  of  two  repug- 
nant provisions  of  the  same  Act,  which  is,  that  the  last 
provision  shall  prevail,  as  speaking  the  latest  and  final  intent 
of  the  law  makers. 

Another  principle  may  also  be  invoked,  which  is,  that  in 
cases  of  serious  ambiguity  in  the  language  of  the  Act,  or 
doubtful  classification  of  articles,  the  construction  is  to  be  in 
favor  of  the  importer,  as  duties  are  never  imposed  on  the 
citizen  upon  vague  or  doubtful  interpretations. 

There  must  be  a  judgment  for  the  plaintiffs. 
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The  ITnited  States  vs.  James  Riley. 

Where  a  jury  waa  empanelled  and  swom,  to  try  an  indictment,  before  the  de- 
fendant had  been  arraigned  or  had  pleaded  to  the  indictment,  and  that  jury 
waa  dismissed,  and,  after  the  defendant  had  pleaded,  a  new  jury  waa  empan- 
elled and  sworn,  by  whom  the  indictment  was  tried,  and  the  defendant  was 
convicted :  Held,  that  the  defendant  was  not  twice  put  in  jeopardy  by  the 
proceeding. 

In  the  Courts  of  the  United  States,  the  jury  are  not  the  judges  of  the  law,  in  a 
criminal  case. 

The  case  of  the  United  States  y.  Morris  (I  Chtriis'  0.  0.  i?.,  23,)  cited  and  approved. 

On  the  trial  of  an  indictment,  it  is  proper  for  the  Court  to  require  the  question 
of  the  constitutionality  of  the  Act  on  which  the  indictment  is  founded,  to  be 
argued  to  the  Court,  instead  of  to  the  jury. 

On  the  trial  of  an  indictment  for  carrying  on  the  business  of  a  retail  dealer  in 
liquors,  on  a  day  named,  without  having  taken  out  a  license  therefor,  as  re- 
quired by  the  Internal  Revenue  law,  evidence  is  competent,  of  the  sale  of  a 
glass  of  liquor  on  the  next  subsequent  day,  f^om  a  store  long  occupied  by  the 
defendant,  and  in  a  bar  room  therein  fitted  up  as  a  retail  liquor  shop. 

An  Internal  Revenue  law,  which  lays  an  uniform  tax,  and  provides  for  its  collec- 
tion, in  territory  where  forcible  resistance  to  its  collection  shall  take  place,  as 
soon  as  such  resistance  shall  be  put  down,  is  not  open  to  the  objection  that  the 
tax  laid  is  not  uniform  throughout  the  United  States. 

Congress  has  power  to  pass  a  law  imposing  a  license  duty  on  those  who  are  en- 
gaged in  a  business  which  is  a  subject  of  police  regulation  by  the  States. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  February  19th,  1864.) 

The  defendant  was  indicted  for  a  misdemeanor,  in  carrying 
on  the  business  of  a  retail  dealer  in  liquors,  without  having 
taken  out  a  license  therefor,  as  required  by  the  Act  of  July  Ist, 
1862,  ( U.  S.  Stat  at  Large^  4:32,)  commonly  known  as  the 
Internal  Revenue  Act,  and  by  the  amendments  to  that  Act 
made  by  the  Act  of  March  3d,  1863,  {Id.,  713.)  The  defend- 
ant was  convicted,  and  now  moved  for  a  new  trial. 

E,  Ddafidd  8mit\  {District  Attorney^  for  the  United 
States. 

John  MoKeon^  for  the  defendant. 
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Shipman,  J.  I  will  notice  the  grounds  nrged  on  the  motion 
for  a  new  trial  in  this  case,  in  the  order  in  which  they  have 
been  presented  to  the  Court. 

The  first  is,  that,  after  a  jury  had  been  empanelled  and 
sworn,  they  were  dismissed  from  the  box  and  a  new  jury  was 
empanelled  and  sworn,  which  tried  tlie  cause.  It  is  insisted 
that  the  defendant  was  twice  put  in  jeopardy,  by  this  proceed- 
ing. The  facts  are  these:  The  jury  was  empanelled  and 
sworn,  by  inadvertence,  before  the  prisoner  had  been  arraigned, 
or  had  in  any  manner  answered  to  the  indictment.  The  pris- 
oner was,  in  contemplation  of  law,  coram  nan  jvdice.  The 
proceeding  in  empanelling  the  jury  at  that  time  was  a  mere 
nnllity.  The  defendant  could  not  have  been  required  to  pro- 
ceed to  trial.  It  was,  therefore,  not  merely  in  the  discretion, 
but  it  was  the  duty,  of  the  Court,  to  disregard  the  irregular 
proceeding,  and,  after  the  prisoner  had  been  arraigned  and  had 
pleaded  to  the  indictment,  to  direct  the  jury  to  be  empanelled 
in  the  regular  order.  No  injury  was  done  to  the  defendant. 
The  jury  which  tried  him  were  drawn  from  the  whole  panel, 
including  all  those  who  had  been  irregularly  sworn.  The  de- 
fendant had  not  been  put  in  any  jeopardy.  No  step  had  been 
taken  in  the  proceedings,  that  affected  him,  or  that  could,  in 
any  manner,  have  resulted  in  touching  his  rights.  No  case 
has  been  cited  which  would  warrant  the  claim  set  up  by  the 
defendant,  that  he  has  been  put  twice  in  jeopardy.  Courts 
have  some  discretion  in  protecting  the  administration  of  jus- 
tice, and  they  have  gone  much  fai*ther,  in  the  exercise  of  that 
discretion,  than  the  Court  went  in  this  case.  ( United  States 
V.  Morrisy  1  Curtis^  C.  C.  -B.,  23.)  The  motion  on  this  ground 
cannot  be  sustained. 

The  second  ground  upon  which  a  new  trial  is  asked  is,  that 
the  Court  refused  to  instruct  the  jury,  that  they,  and  not  the 
Court,  were  judges  of  the  law,  in  criminal  cases.  This  is  no 
new  question  in  the  Courts  of  the  United  States.  Whatever 
may  have  been  the  views  of  some  of  the  Judges  of  those 
Courts,  in  the  early  days  of  the  Ilepublic,'itiswell  underetood, 
that  the  settled  practice  of  those  tribunals  has,  for  many  years. 
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been  in  accordance  with  that  followed  on  this  trial.  Nor  does 
this  view  of  the  law  rest,  as  the  counsel  for  the  defendant 
seems  to  suppose,  on  the  single  decision  of  Mr.  Justice  Story, 
in  the  case  of  United  States  v.  Battiste^  (2  Sumner^  240,)  cited 
and  criticized  on  the  argument.  The  same  question  was  con- 
sidered at  length,  after  full  argument,  by  that  eminent  jurist, 
Mr.  Justice  Curtis,  in  the  case  of  United  States  v.  Morris^  (1 
Curtis^  C,  C/Ii.,  23, 48  to  63.)  In  a  luminous  and  able  opin- 
ion, he  considers  the  state  of  the  English  law  at  the  time  of 
the  adoptitm  of  the  Federal  Constitution,  and  conclusively 
shows,  that,  when  that  Constitution  was  founded,  it  was  the 
settled  rule  of  the  common  law,  that,  in  criminal  cases,  the 
Court  decided  the  law,  and  the  jury  the  facts.  He  also  shows, 
that  the  legislation  of  Congress  has  proceeded  on  the  idea  that 
such  was  the  law,  for,  the  6th  section  of  the  Act  of  April  29th, 
1802,  (2  U.  S.  Stat,  at  Large^  15l»,)  provides,  that,  in  case  of  a 
division  of  opinion  between  the  Judges  of  the  Circuit  Court, 
on  any  question  arising  in  a  criminal  case,  such  question  may 
be  certified  to  the  Supreme  Court, "  and  shall,  by  said  Court, 
be  finally  decided,"  and  that "  the  decision  of  the  Supreme 
Court,  and  their  order  in  the  premises,  shall  be  remitted  to  the 
Circuit  Court,  and  be  there  entered  of  record,  and  shall  have 
effect  according  to  the  nature  of  the  said  judgment  and  order." 
Mr.  Justice  Curtis  well  puts  the  question  :  "  Now,  can  it  be, 
after  a  question  arising  in  a  criminal  trial  has  been  certified  to 
the  Supreme  Court,  and  there,  in  the  language  of  this  Act, 
finally  decided,  and  their  order  remitted  here,  and  entered  of 
record,  that,  when  the  trial  comes  on,  the  jury  may  rightfully 
revise  and  reverse  this  final  decision  ? "  I  think  but  one  an- 
swer can  be  given  to  this  question,  and,  if  it  were  an  open 
one,  I  should  have  little  hesitation  in  overruling  the  claim  of 
the  defendant  in  this  case.  But  I  regard  it  as  already  author- 
itatively settled,  and  I  cannot  conclude  this  brief  reference  to 
the  law,  in  more  impressive  and  fitly  chosen  words,  than  those 
with  which  the  learned  Judge  closes  the  opinion  which  I  have 
already  cited:  "A  strong  appeal  has  been  made  to  the  Court 
by  one  of  the  defendant's  counsel,  upon  the  ground  that  the 
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exercise  of  this  power  by  juries,  is  important  to  the  preserva- 
tion of  the  rights  and  liberties  of  the  citizen.  If  I  thought  so, 
I  should  pause  long  before  I  denied  its  existence.  But  a  good 
deal  of  reflection  has  convinced  me,  that  the  argument  drawn 
from  this  quarter  is  really  the  other  way.  As  long  as  the 
Judges  of  the  United  States  are  obliged  to  express  their  opin- 
ions publicly,  to  give  their  reasons  for  them,  when  called  upon 
in  the  usual  mode,  and  to  stand  responsible  for  them,  not  only 
to  public  opinion,  but  to  a  Court  of  Impeachment,  I  can  ap- 
prehend very  little  danger  of  the  laws,  being  wrested  to. pur- 
poses of  injustice.  But,  on  the  other  hand,  I  do  consider  that 
this  power  and  corresponding  duty  of  the  Court,  authoritatively 
to  declare  the  law,  is  one  of  the  highest  safeguards  of  the  citi- 
zen. The  sole  end  of  Courts  of  justice  is  to  enforce  the  laws 
uniformly  and  impartially,  without  respect  of  persons  or  times, 
or  the  opinions  of  men.  To  enforce  popular  laws  is  easy. 
But,  when  an  unpopular  cause  is  a  just  cause,  when  a  law 
unpopular  in  some  locality,  is  to  be  enforced  there,  then  comes 
the  strain  upon  the  administration  of  justice;  and  few  unpre- 
judiced men  would  hesitate  as  to  where  that  strain  would  be 
most  firmly  borne.  I  have  entered  thus  at  large  into  this  im- 
portant question,  in  the  course  of  a  jury  trial,  with  unaffected 
reluctance.  Having  been  directly  and  strongly  appealed  to, 
and  finding  that  no  Judge  of  any  Court  of  the  United  States 
had,  in  any  published  opinion,  examined  it  upon  such  grounds 
that  I  could  feel  I  had  a  right  to  repose  on  his  decision  without 
more,  I  knew  not  how  to  avoid  the  duty  which  was  thus 
thrown  upon  me.  My  firm  conviction  is,  that,  under  the  Con- 
stitution of  the  United  States,  juries,  in  criminal  trials,  have 
not  the  right  to  decide  any  questions  of  law;  and,  if  they 
render  a  general  verdict,  their  duty  and  their  oath  require 
them  to  apply  to  the  facts,  as  they  may  find  them,  the  law 
given  them  by  the  Court." 

The  third  error  alleged  is,  that  the  Court  required  the 
counsel  to  argue  the  question  of  the  constitutionality  of  the  law 
under  which  the  defendant  was  indicted,  to  the  Court  instead 
of  the  jury.     It  is  difiicult  to  see  what  error  there  could  be  in 
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this.  The  main  question,  as  to  the  branch  of  the  Coart  to 
which  belonged  the  power  of  deciding  the  law  of  the  case,  had 
been  determined,  and  it  would  seem  that  ordinary  regularity 
and  decorum  would  require  that  the  argument  on  that  question 
should  be  addressed  to  that  branch  of  the  Court  which  was  to 
decide  it,  instead  of  to  the  one  which  had  no  rightful  power 
over  it.  The  Court  certainly  understood  the  counsel,  when 
the  question  was  raised  on  the  trial,  to  acquiesce  entirely  in 
this  view  of  the  matter.  But,  in  any  aspect  of  the  question, 
the  Court  is  of  opinion,  that  the  direction  given,  to  argue  the 
question  of  the  constitutionality  of  the  law  to  the  Court,  was 
no  more  an  error,  than  it  would  have  been  to  direct  the  coun- 
sel to  go  to  the  jury  on  the  facts.  While  the  jury  are  the  ex- 
clusive judges  of  the  fact,  the  Court  is  the  exclusive  judge  of 
the  law,  and  the  orderly  and  decorous  conduct  of  a  trial 
would  seem  obviously  to  indicate,  that  the  arguments  of 
counsel  upon  each  of  these  features  of  the  case,  should  be 
severally  addressed  specially  to  that  branch  of  the  tribunal  to 
which  their  decision  appertains. 

The  fourth  ground  on  which  this  motion  rests  is,  that  the 
Court  allowed  a  witness  to  give  evidence  of  a  specific  sale  of 
liquor  by  the  defendant,  at  his  place  of  business,  after  the  day 
alleged  in  the  indictment.  The  indictment  was  for  carrying 
on  the  trade  or  business,  &c.  It  was,  in  the  nature  of  the 
case,  a  continuous  transaction,  and,  although  a  day  had  to  be 
alleged,  the  exact  time  is  never  material,  in  such  a  case,  on  the 
proof.  The  evidence  of  this  witness  went  to  the  jury,  with 
caution  from  the  Court,  that  the  fact  of  the  sale  made  on  the 
day  testified  to  by  him,  was  not  conclusive  proof  of  the  fact 
alleged  in  the  indictment,  but  only  tended  to  prove  it.  The 
day  alleged  was  the  6th  of  June,  and  the  witness  stated,  as  I 
find  from  my  minutes,  that  the  transaction  alluded  to  by  him 
took  place  on  or  about  the  7th.  The  fact  went  to  the  jury 
with  the  remark  of  the  Court,  addressed  to  them,  that  the  fact 
testified  to  was  only  to  be  regarded  by  them,  so  far  as  it  tended 
to  prove  the  business  carried  on  by  the  defendant  at  the  place 
in  question,  on  or  before  the  6th  of  June.    The  fact  that  the 
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defendant  sold  the  witness  a  glass  of  liquor  on  the  7th,  from  a 
store  long  occupied  by  him,  and  in  a  bar  room  in  that  store, 
fitted  up  with  all  the  paraphernalia  of  a  regular  retail  liquor 
shop,  certainly  tended  to  prove  that  the  same  business  was 
carried  on  there  the  day  before. 

The  fifth  and  last  ground  on  which  a  new  trial  is  asked,  is 
the  allegation  that  the  Act  requiring  the  license  to  be  taken  is 
repugnant  to  that  clause  of  the  Constitution  of  the  United 
States  which  provides,  that  "  all  duties,  imports,  and  excises 
shall  be  uniform  throughout  the  United  States."  The  Court 
is  referred  to  the  37th  section  of  the  Act,  which  recognizes  the 
well  known  fact,  that  the  execution  of  the  law  might  bQ  re- 
sisted, and  even  temporarily  prevented,  within  the  limits  of 
some  States  or  other  territory  of  the  United  States,  and  pro- 
vides for  the  collection  of  the  tax  as  soon  as  the  de  facto  au- 
thority of  the  Government  should  be  re-established  therein. 
But  this  recognition  of  this  possible  and  probable  state  of 
things  by  Congress,  furnishes  no  valid  objection  to  the  law 
itself.  The  law  is  uniform,  and  thereby  conforms  to  the  Con- 
stitution. Its  validity  does  not  depend  on  the  celerity  or  uni- 
formity with  which  it  can  be  executed  in  some  disturbed  dis- 
tricts of  the  country.  Tax  laws,  both  State  and  national,  are 
required. to  be  uniform.  This  is  an  elementary  principle  of 
legislation,  resting  upon  the  solid  foundation  of  justice.  But 
it  is  a  novel  doctrine,  that  a  law,  uniform  in  its  provisions,  can 
be  annulled  by  the  refusal  of  a  portion  of  those  on  whom  it  is 
designed  to  operate,  to  comply  with  its  provisions.  If  this 
notion  were  to  prevail,  civil  commotion,  or  foreign  invasion, 
within  a  small  district  of  the  country,  would  paralyze  the 
Government,  and  repeal  the  fundamental  law  upon  which  its 
existence  depends.  The  very  resistance  of  this  defendant  thus 
far  to  the  law,  shows  that  its  execution  has  not  been  uniform  ; 
but  it  would  not  be  soberly  argued  that  this  fact  has  the  re- 
motest effect  upon  the  validity  of  the  Act  itself.  The  recog- 
nition of  the  fact  by  Congress,  in  the  Act  itself,  that  its  execu- 
tion might  be  forcibly  delayed  in  some  parts  of  the  country, 
by  combinations  of  individuals,  until  they  should  be  put  down 
VOL  v.— U 
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by  arms,  can  no  more  affect  its  binding  force,  than  could  the 
recognition  of  the  fact  that  its  execution  might  be  delayed  by 
this  defendant,  or  any  number  situated  like  him,  until  its  en- 
foi'cement  upon  him  or  them  should  be  effected  through  the 
power  and  according  to  the  forms  of  a  judicial  tribunal. 

Some  suggestions  were  made,  on  the  argument,  as  to  the 
power  of  Congress  to  pass  a  law  imposing  a  license  duty  on 
those  who  are  engaged  in  a  business  which  is  a  subject  of 
police  regulation  by  the  States.  These  questions  have  been 
disposed  of  by  Mr,  Justice  Nelson,  and,  therefore,  require  no 
discussion  in  this  place. 

I  have  given  the  questions  raised  in  this  case  as  full  an  ex- 
amination as  the  brief  time  since  the  argument  yesterday 
would  allow,  and  am  entirely  satisiied  that  the  motion  should 
be  overruled  on  all  the  grounds. 


Eunice  B.  Hussey,  Administratrix  or,  &c.  of  Obed 

HussEY,  Deceased, 

Christopher  C.  Bradley  and  others.    In  Equhy. 

In  a  suit  in  Equity,  for  the  infringement  of  Letters  Patent,  the  expenses  of  the 
plaintiff  for  Court  expenses,  in  attending  Court,  for  tlie  hearing,  and  the  ex- 
penses of  his  counsel  to  the  place  of  the  sitting  of  the  Court  and  back,  on  a 
motion  to  modify  the  decree,  are  not  proper  items  of  taxation,  as  part  of  the 
plaintiff's  bill  of  costs  against  the  defendant,  on  a  decree  in  favor  of  the 
plaintiff,  on  final  hearing. 

Nor  are  the  expenses  of  printing  pleadings,  abstract  of  pleadings,  testimony  and 
briefs,  and  of  lithographing  drawings  used  on  the  final  hearing,  proper  items 
of  taxation,  it  not  being  shown  that  such  expenses  were,  by  agreement  of  the 
parties,  to  be  charged  as  costs  in  the  cause,  or  were  incurred  under  an  order 
or  rule  of  the  Court. 

The  amount  paid  for  telegraphic  despatches  in  the  suit  is  allowable,  if  shown, 
by  affidavit,  to  have  been  properly  and  necessarily  expended. 

The  amount  paid  for  copying  papers  to  bo  used  in  the  suit  is  not  allowable. 
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The  expense  of  reporting  for  the  Court  the  argument  of  the  plaintiff's  counsel 
on  final  hearing,  is  not  allowable,  in  the  absence  of  any  agreement  by  the 
parties  that  it  shall  be  taxed. 

The  expense  of  such  models  as  are  copies  of  models  deposited  in  the  Patent 
Office,  and  as  were  properly  procured  for  use  as  a  part  of  the  evidence  in  the 
cause,  is  allowable ;  but  the  expense  of  making  and  transporting  other 
models  and  machines  is  not  allowable. 

(Before  Hall,  J.,  Northern  District  of  New  Yorlc,  March,  1864.) 

In  this  case,  which  was  a  suit  in  Equity,  for  the  infrino'e- 
ment  of  Letters  Patent,  the  plaintiff,  having  obtained  a  decree 
on  final  hearing,  embraced  in  her  bill  of  costs  the  following 
items,  which  were  objected  to  by  the  defendants,  on  taxa- 
tion: 

(1.)  Expenses  of  plaintiff  in  attending  Court  at  Albany, 
in  October,  1862,  when  the  hearing  of  the  cause  was  transfer- 
red to  New  York,  being  for  Court  expenses  only,  $17.69 ; 
(2.)  Paid  for  the  following  named  models  and  exhibits,  used 
in  evidence  by  the  plaintiff,  on  the  final  hearing,  the  following 
sums,  namely :  Finger  beam,  and  iron  guard  fingers  having 
no  caps,  marked  Exhibit  A  1,  and  scolloped  cutter,  marked 
Exhibit  A  2,  blades  flush  on  under  side,  bevelled  on  upper 
side,  $58.00.  Finger  beam,  and  iron  guard  fingers  having 
flexible  hoop  iron  caps,  marked  Exhibit  A  3,  and  also  cutter 
marked  Exhibit  A  7,  $58.00.  Finger  beam  used  with  Moore's 
(big  harvester)  fingers,  marked  Exhibit  A  4,  $20.44.  Moore's 
(big  harvester)  fingers  used  with  Exhibit  A  4,  marked  Exhibit 
A  5,  $1.00.  Finger  beam  and  guard  fingers  with  cross  bear- 
ings, (Hussey's,)  marked  Exhibit  A  6,  $20.00.  Model  of 
Hussey's  cutting  apparatus  of  1847,  embodying  the  improve- 
ment claimed  in  reissues  449,  742,  and  917,  marked  Exhibits 
A 11  and  A  12,  $23.16.  Model  of  Hussey's  cutting  apparatus 
of  1833,  as  described  in  patent  of  1847,  No.  6,227,  marked 
Exhibits  A  13  and  A  14,  $23.16.  Cutting  apparatus  of  the 
Whiteley  machine  sold  to  John  Baird,  marked  Exhibit  A  19, 
$1 15.00.  Guard  finger  of  the  Allen  machine  of  1862,  marked 
Exhibit  1  AB  A,  $20.00.  Cutting  apparatus  of  defendants' 
combined  machine,  marked  Exhibit  ANo.  157,  $21.50.  Cutting 
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apparatus  of  defendants'  mowers,  marked  Exhibit  Ko.  431, 
$21.00.  Paid  for  transportation  of  models  and  exhibits  used 
in  evidence,  and  for  taking  charge  of  the  same  for  the  Court, 
$79.45 ;  (3.)  Paid  for  printing  pleadings  and  testimony,  and 
for  lithographing  drawings  used  on  the  final  hearing,  362 
pages,  $745.00.  Paid  tor  printing  abstract  of  pleadings,  also 
brief  and  supplemental  brief  on  hearing,  $77.00;  (4.)  Paid 
for  telegraphic  despatches  in  the  suit,  $19.46 ;  (5.)  Paid  for 
copying  papers  to  be  used  in  the  suit,  $7.00 ;  (6.)  Expenses  of 
counsel  to  Cooperstown  and  back,  on  motion  to  modify  the 
decree,  $39.45  ;  (7.)  Paid  for  copying  papers  to  be  used  in  the 
suit,  and  which  were  used  therein,  $21.23 ;  (8.)  Expenses  of 
reporting  argument  on  final  heai'ing,  for  the  Court,  $250.00. 

Hall,  J.  In  regard  to  the  1st  and  6th  items,  there  can 
be  no  doubt  that  they  must  be  disallowed. 

The.  3d  item  also  must  be  disallowed.  It  is  not  shown 
that  the  printing  charged  for  was  done  by  the  consent  of  the 
parties,  and  under  an  agreement  that  the  expense  thereof 
should  be  charged  as  costs  in  the  case,  or  that  any  order  or 
rule  of  Court,  either  special  or  general,  required  or  author- 
ized the  printing  of  the  papers  for  the  printing  of  which 
these  charges  were  made.  In  Brooks  v.  By  am  (2  Story  y  553,) 
where  the  record  had  been  printed  by  order  of  the  Court, 
and  the  bill  was  dismissed  without  costs  to  either  party  as 
against  the  other,  the  Court  directed  the  costs  of  such  print- 
ing to  be  equally*  divided  between,  and  paid  by,  the  parties. 
This  was,  however,  on  the  ground  that  the  expenditure  had 
been  ordered  by  the  Court  and  was  considered  to  have  been 
incurred  for  the  benefit  of  both  parties.  I  am  much  inclined 
to  think  that  the  Circuit  Court  ought  to  adopt  a  rule  that,  in 
all  Equity  cases,  the  papers  necessary  to  be  examined  by  the 
Court  on  the  hearing  shall  be  printed,  and  to  provide  for  the 
taxation  of  the  expense  as  part  of  the  costs  of  the  cause ;  but, 
until  this  is  done,  the  costs  of  such  printing,  in  the  absence  of 
any  agreement  of  the  parties  or  order  of  the  Court,  should 
not  be  taxed. 
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The  4th  item,  being  the  charge  for  money  paid  for  tele- 
graphic (despatches,  if  the  amount  is  shown  to  have  been 
properly  and  necessarily  expended  in  the  progress  of  the 
cause,  should  be  allowed.  This  charge  is  properly  taxable, 
upon  the  same  principle  as  that  which  allows  the  taxation  of 
necessary  and  proper  postages,  {Prouty  v.  Draper^  2  Story^ 
199,  202 ;)  but  the  affidavit  showing  the  actual  expenditure 
should  state  the  payments  in  detail  and  the  particular  pur- 
pose of  each  telegram,  so  that  the  taxing  officer  may  judge  of 
the  necessity  and  propriety  of  the  expenditure  and  of  its 
allowance  on  taxation,  as  a  proper  disbursement  in  the  suit. 

The  5th  and  7th  items  should  be  disallowed.  There  is 
nothing  in  the  charge,  or  in  the  affidavit  annexed  to  the  bill 
of  costs,  to  show  that  this  charge  is  not  made  for  the  copying 
in  the  solicitor's  office,  or  by  a  copyist,  of  the  pleadings  or 
proofs  in  the  cause ;  and,  although  the  costs  allowed  by  the 
fee  bill  are  entirely  inadequate,  the  copying  of  such  papers 
being,  in  the  ordinary  course  of  practice,  a  part  of  such  solici- 
tor's proper  business,  as  such,  no  expenditure  for  making 
such  copies  can  be  taxed. 

The  8th  item,  also,  must  be  disallowed.  The  expenses  of 
reporting  the  argument  of  the  plaintiflTs  counsel  cannot  be 
taxed  against  the  defendants,  as  costs  of  the  cause,  in  the  ab- 
sence of  any  agreement  of  the  parties  that  such  expenses  shall 
be  taxed. 

The  items  charged  under  No.  2,  for  models  and  old 
machines,  or  parts  thereof,  and  the  expenses  of  their  transport- 
ation, &c.,  require  more  consideration.  The  expenses  of  a 
certified  or  sworn  copy  of  a  model  from  the  Patent  Office 
might,  under  some  circumstances,  be  properly  allowed ;  and, 
as  a  general  rule,  the  expense  of  procuring  other  models  or 
machines  ought  not  to  be  taxed.  In  Hathaway  v.  Hoa^ch^ 
(2  Woodh,  (&  Jf.,  63,)  Judge  Woodbury,  after  argument  by 
able  counsel,  said,  in  a  well  considered  opinion,  in  respect  to 
charges  for  models  procured  and  used  by  the  defetidant  in  that 
case:  "  If  these  were  models  of  the  stoves  described  in  the 
plaintiff's  patent,  it  is  my  opinion,  contrary  to  that  of  the 


214  NORTHERN  DISTRICT  OF  NEW  TORK, 

Husaey  v.  Bradley. 

counsel  for  the  defendant,  that  the  plaintiff'  was  not  bound  by 
any  law  to  produce  them.  The  defendant  might  then  prop- 
erly and  usefully  obtain  them.  They  were  likely  to  be  bene- 
ficial in  explaining  the  patent,  and  were  competent  evidence 
of  its  coincidence  or  diflference,  compared  with  other  stoves, 
as  they  related  to  doings  of  the  plaintiff  himself  on  the  sub- 
ject of  the  patent.  For  such  models  the  defendant  ought^ 
therefore,  to  be  allowed  a  "  reasonable  compensation."  *  * 
*  *  If  other  models  are  taxed,  I  do  not  think  them  proper 
items  for  the  bill  of  costs,  any  more  than  the  drawings  of 
other  patents  procured,  or  the 'books  which  describe  them, 
they  all  being  rather  arguments  than  proofs."  I  have  not 
been  able  to  find  any  other  reported  case  bearing  upon  this 
question,  and  none  was  referred  to  on  the  argument.  Upon 
the  best  consideration  I  have  been  able  to  give  to  the  ques- 
•tion,  I  am  of  the  opinion  that  the  allowance  for  the  expense 
of  models  should  be  confined  to  such  as  are  copies  of  models 
deposited  in  the  Patent  Office,  and  as  were  properlj'  procured 
for  use  as  a  part  of  the  evidence  in  the  cause.  As  there  is  no 
proof  to  show  that  the  models  or  machines  charged  for  are 
within  this  rule,  the  charges  therefor  should  be  disallowed. 

It  may,  perhaps,  in  this  and  in  many  cases,  be  important 
to  a  party  to  produce  the  whole  or  a  part  of  an  old  machine, 
or  a  model  of  some  machine,  for  the  illustration  or  the  better 
understanding  of  the  testimony.  But  general  rules  for  the 
taxation  of  .costs  should,  if  possible,  be  established  ;  and  any 
general  rule  which  should  allow  the  taxation  of  such  expendi- 
tures as  are  charged  for  models  and  machines  in  this  case, 
might,  in  many  cases,  be  in  the  highest  degree  oppressive.  A 
farmer  or  a  mechanic, in  moderate  circumstances,  who  should 
use  a  patented  invention  under  a  license  which  he  supposed 
valid,  or  use  a  patented  machine  which  he  supposed  was 
sold  by  one  having  full  right  to  make  and  vend  the  same, 
might  be  ruined  by  the  allowance,  in  a  suit  brought  against 
him.  of  such  costs  as  are  claimed  in  this  case,  while  such 
models  and  machines  might  be  used  by  the  plaintiff  as  evi- 
dence in  a  large  number  of  other  suits  brought  to  enforce  his 
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rights  under  the  same  patent.  If  any  allowance  should  be 
made  to  a  plaintiff  for  such  expenditures,  it  may  be  made,  in 
suits  at  law  for  infringements,  by  the  exercise  of  the  authority 
of  the  Court  to  treble  the  damages ;  and,  in  suits  in  Equity, 
where  the  plaintiff  is  entitled  to  the  whole  profits  made  by 
the  defendant  in  consequence  of  the  infringement  complained 
of,  it  would  not  be  equitable,  in  ordinary  cases,  to  allow 
such  expenses,  as  part  of  the  taxable  costs.^ 


e.iohabd  b.  scnriefeb  and  others 
Alfred  M.  Wood. 

Animal  charcoal  or  bone  black,  produced  bj  the  process  of  burning  bone,  or  ex- 
posing it  to  the  action  of  fire,  in  the  same  manner  that  wood  is  exposed  to 
the  action  of  fire,  to  produce  vegetable  charcoal,  and  bone  dust,  produced  by 
the  process  of  pulverizing  or  griuding  bones  or  pieces  of  bone,  whereby  they 
are  reduced  to  small  fragments  of  no  regular  or  uniform  shape  or  size,  are 
"  manufactures  of  bone,"  within  the  description  of  an  Internal  Revenue  Act 
taxing  "  manufactures  of  bone." 

The  exemption  of  "  cliarcoal,"  by  such  an  Act  from  taxation,  does  not  exempt 
animal  charcoal  or  bone  black,  produced  in  the  manner  above  stated. 

(Before  Hall,  J.,  Southern  District  of  New  York,  May  10th,  1864.) 

This  was  an  action  against  the  defendant,  as  a  Collector  of 
Internal  JJevenue,  to  recover  back  taxes  paid  to  him,  under 
protest,  on  an  article  called  animal  charcoal  or  bone  black, 
and  on  an  article  called  bone  dust.  The  bone  black  was  pro- 
duced by  the  plaintiffs  by  the  process  of  burning  bone,  or  ex- 
posing it  to  the  action  of  tire,  in  the  same  manner  that  wood 
is  exposed  to  the  action  of  fire  to  produce  vegetable  charcoal. 
The  bone  dust  was  produced  by  the  process  of  pulverizing  or 

*  Mr.  Justice  Nelson,  on  being  consulted,  concurred  in  the  result  of  this 
opinion. 
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grinding  bones  or  pieces  of  bone,  whereby  they  were  reduced 
to  small  fragments  of  no  regular  or  uniform  shape  or  size. 

Charles  A.  Nichols^  for  the  plaintiifs. 

•  jEI  Delafield  Smithy  {District  Attorney^  for  the  defendant. 

Hall,  J.  It  is  insisted  by  the  defendant,  that  animal 
charcoal  and  bone  dust  are  manufactures  of  bone,  and,  as 
such,  are  chargeable  with  taxes.  The  plaintiffs  insist  that 
they  are  not  manufactures  of  bone;  and  that,  if  animal  char- 
coal is  a  manufacture  of  bone,  it  is,  nevertheless,  exempt  from 
taxation,  because  charcoal  is  specially  exempted  from  taxation, 
by  the  Internal  Revenue  Act. 

In  regard  to  the  first  question,  it  is  argued,  in  behalf  of 
the  plaintiffs,  that  there  is  an  obvious  distinction  between  a 
mere  natural  process  and  a  manufacture ;  that  the  latter  in- 
volves the  idea  of  a  series  of  natural  processes,  and  of  the  re- 
sults of  the  art  and  ingenuity  of  man  ;  that  this  distinction  is 
recognized  by  all  the  lexicographers,  in  their  definition  of  the 
word  "manufacture,"  and,  also,  in  the  popular  use  of  the 
terms  "  manufacture  "  and  "  manufacturer  " ;  and  that  we  do 
not  call  a  wood-sawer,  or  a  miller,  who  merely  grinds  corn 
into  meal,  without  bolting  it,  a  manufacturer.  It  is  true,  that 
we  do  not  ordinarily  call  a  wood-sawer  a  manufacturer,  and 
that  we  do  not  usually  term  a  miller,  who  simply  grinds  com 
in  his  mill,  a  manufacturer  :  but  this  is  probably  because  the 
exact  character  of  their  business  is  more  clearly  expressed  by 
the  terms  "  wood-sawer  "  and  "  miller,"  than  by  the  more  in- 
definite terms  "  manufacturer  of  wood,"  and  "  manufacturer 
of  corn  meal,"  and  because  their  operations  are  usually  quite 
limited.  We  do  not  ordinarily  apply  the  term  "  mannfact- 
urer"  to  one  whose  operations  are  as  limited  as  those  of  a 
wood-sawer;  but,  when  great  quantities  of  saleable  articles 
are  produced,  even  by  a  single  operation  of  a  very  simple 
machine,  we  frequently,  if  not  ordinarily,  speak  of  the  opera- 
tion as  a  manufacture.    When  large  quantities  of  kind- 
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liDg  wood  are  made  by  splitting  blocks  of  wood  by 
inacbiDery  adapted  to  tbat  special  purpose,  we  do  not 
hesitate  to  speak  of  it  as  a  manufacture  of  kindling  wood; 
and  an  establisbment  where  very  large  quantities  of  bone 
dust  are  produced  by  grinding  by  machinery,  would,  by  many, 
in  ordinary  conversation,  be  termed  a  manufactory  of  bone 
dust.  We.speak  of  the  manufacture  of  salt,  when  it  is  pro- 
duced by  the  simple  operation  of  boiling,  or  by  solar  evapor- 
ation ;  and,  when  any  article  of  manufacture,  having  a  dis- 
tinct name  in  the  trade  and  commerce  of  the  country,  is  pro- 
duced by  machinery,  or  by  a  chemical  process,  from  any  ma- 
terial or  materials  having  a  different  commercial  name  from 
the  article  produced,  we  may  generally  speak  of  the  operation 
by  which  it  is  produced  as  a  manufacture. 

If  we  look  to  the  definitions  of  the  term  manufacture, 
both  as  a  noun  and  as  a  verb,  given  in  our  standard  diction- 
aries, it  will  be  seen,  that  the  definitions  are  broad  enough  to 
include  the  manufacture  of  bone  dust  and  bone  black,  when 
produced  in  the  modes  adopted  by  the  plaintiffs.  Among  the 
definitions  given  by  Webster,  are :  (1.)  "  Hie  operation  of  re- 
ducing raw  materials  of  any  kind  into  a  form  suitable  for 
use,  by  hand,  by  art,  or  by  machinery ; "  (2.)  "  Anything 
made  from  raw  materials  by  the  hand,  by  art,  or  by  machin- 
ery ; "  (3.)  "  To  make  or  fabricate  from  raw  materials  by  the 
hand,  by  art,  or  by  machinery,  and  work  into  forms  conveni- 
ent  for  use ;  '*  (4.)  "  To  work  raw  materials  into  suitable 
forms  for  use."  Worcester  has  the  same  definitions,  in  sub- 
stance ;  and  similar  definitions  are  found  in  other  dictionaries. 
"Bone  dust "  and  "bone  black,"  with  the  proper  definitions, 
are  found  in  both  Webster  and  Worcester,  and  in  other 
modern  dictionaries,  and  they  are  known  in  trade  by  these 
distinctive  appellations. 

Whether  we  look  to  the  popular  use  of  the  term  "  manu- 
facture," or  to  its  definition  as  given  by  our  best  lexicograph- 
ers, as  the  proper  guide  to  the  intention  of  the  Act  of  Con- 
gress, it  is  clear  that  the  plaintiffs  were  properly  charged  with 
taxes  on  the  bone  dust  and  on  the  bone  black,  as  manufactures 
of  bone. 
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The  exception  of  "charcoal,"  on  which  the  plaintiffs 
rely,  to  excuse  them  from  the  payment  of  taxes  on  the  bone 
black  or  animal  charcoal,  is  also  some  evidence  that  the  pro- 
duction of  cliarcoal  from  wood,  and  of  other  articles  of  mer- 
chandize, by  a  single  and  simple  process,  was  deemed  a  manu- 
facture ;  for,  if  charcoal  would  not  have  been  chargeable  with 
duty  if  no  such  exception  had  been  made,  there  was  no  neces- 
sity for  such  an  exception.  {Tinkham  v.  Tapscott^  17  iT.  JT. 
Bep.  141.) 

The  exception  of  "  charcoal,"  in  the  Internal  Revenue 
Act,  is  not  an  exception  of  bone  black.  In  defining  charcoal, 
both  Webster  and  Worcester  refer  to  only  that  produced  from 
wood ;  and  animal  charcoal  is  not  referred  to  in  their  defini- 
tions of  charcoal,  nor  is  animal  charcoal  found  in  the  lists  of 
words  defined.  In  commercial  contracts  and  in  legal  phrase- 
ology, the  simple  term  "  charcoal,"  without  the  word  "  ani- 
mal "  before  it,  would  not  be  held  to  include  bone  black  or 
animal  charcoal ;  and,  if  we  look  to  the  ordinary  and  popular 
use  of  the  term  "  charcoal,"  it  clearly  would  not  include  bone 
black.  This  popular  use  of  the  word  should  doubtless  be  most 
influential  in  determining  the  interpretation  of  the  language 
of  the  statute  exception,  for,  in  the  interpretation  or  construc- 
tion of  statutes,  words  of  common  use  are  to  be  taken  in  their 
natural,  plain,  obvious  and  ordinary  signification  and  import. 
(1  Kenfs  Umnin,^  462 ;  Martin  v.  Hunter* a  Lessee^  1  Wheaton^ 
304,  326 ;  Rex  v.  InJiahitants  of  Turvey^  2  Bam,  cb  Ald.^ 
522.)  As  the  statute  stands,  I  think  it  entirely  clear  that 
bone  black  is  not  exempted  from  taxes  because  of  the  exemp- 
tion of  charcoal. 

On  the  whole  case,  the  defendant  is  entitled  to  judgment 
on  the  verdict. 
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John  Williams  vs,  Hiram  Barney. 

Under  the  Uth  section  of  the  tariff  Act  of  July  14th,  1862,  (12  U.  S.  Stat,  at 
LargCy  557,)  rice,  the  growth  of  a  country  beyond  the  Cape  of  Good  Hope, 
imported  into  England  in  an  uncleaned  state,  and  there  cleaned,  and  thence 
imported  into  the  United  States,  is  liable  to  a  duty  of  10  per  cent,  ad  vah- 
rerriy  in  addition  to  the  duty  imposed,  by  the  8th  section  of  the  same  Act,  on 
cleaned  rice,  when  imported  into  the  United  States  directly  from  the  place  of 
its  growth. 

The  cleaning  of  the  rice  in  England  does  not  change  its  identity  as  rice,  or  cause 
it  to  cease  to  be  the  growth  or  production  of  a  country  beyond  the  Cape  of 
Qood  Hope. 

(Before  Nelsok,  J.,  Southern  District  of  New  York,  May  30th,  1864.) 

This  was  an  action  against .  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  paid, 
under  protest,  on  cleaned  rice  imported  from  Liverpool,  En- 
gland. Under  the  14:th  section  of  the  Act  of  July  14th,  1862, 
(12  U.  S.  Stat.  cU  Large^  557,)  the  Collector  imposed  an  addi- 
tional duty  of  V)  per  cent,  ad  valorem  on  the  rice,  as  being  the 
growth  of  a  country  beyond  the  Cape  of  Good  Hope,  but  im- 
ported from  a  place  this  side  of  it. 

Sidney  Webster,  for  the  plaintiflf. 

jE  Ddafidd  Smith,  {District  Attorney^  for  the  defendant. 

Nelson,  J.  The  additional  duty  imposed  is  objected  to 
on  the  ground  that,  thoagh  the  article  is*  of  the  growth  and 
produce  of  a  qountry  beyond  the  Cape  of  Good  Hope,  to  wit, 
the  British  East  Indies,  yet  its  nature  and  condition  have  been 
80  changed  in  England,  since  it  left  the  East  Indies,  as  to  take 
it  out  of  the  14th  section  of  the  act.  The  section  provides, 
that  goods,  the  growth  of  countries  beyond  the  Cape,  when 
imported  from  places  this  side  of  it,  shall  pay  a  duty  of  10 
per  cent,  ad  valorem,  in  addition  to  the  duties  imposed  on  any 
such  articles  when  imported  directly  from  the  places  of  their 
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growth  or  producrtion.     The  8th  section  of  the  same  Act  im- 
poses duties  as  follows :  "  on  rice,  cleaned,  one  cent  and  a  half 
per  ponnd ;  paddy,  three-quarters  of  one  cent  per  pound;  un- 
.  cleaned  rice,  one  cent  per  pound." 

I  agree  that  an  article,  the  growth  or  production  of  a  coun- 
try beyond  the  Cape  of  Good  Hope,  may  be  so  changed  by 
manufacture  or  labor  upon  it,  that,  when  imported  into  the 
United  States  from  a  place  or  port  this  side  of  the  Cape,  it 
would  not  be  subject  to  the  additional  duty.  But,  in  order  to 
bring  it  into  that  state  or  condition,  it  must  have  lost  its  sub- 
stantial identity.  Many  examples  might  be  given,  as,  for  in- 
'  stance,  wool  imported  from  beyond  the  Cape,  and  manufactured 
into  yarn  or  cloth  on  this  side,  and  then  in  that  state  imported ; 
or  hemp  into  cordage,  &c. 

The  rice,  in  the  present  case,  was  imported  into  England 
in  an  uncleaned  state,  and  was  cleaned  after  it  arrived  there, 
and  was  thence  imported  into  the  United  States.  The  article 
is,  doubtless,  by  this  process,  very  much  improved  in  its  condi- 
tion, and  is  made  fit  for  use  by  expelling  the  dust  and  dirt  and 
the  small  and  inferior  particles  of  the  rice,  but  its  identity  is 
not  changed — it  is  still  rice,  and  nothing  more  or  less.  It 
might  as  well  be  argued  that  wool  imported  from  beyond  the 
Cape,  and  cleaned  after  it  arrived  in  England,  had  lost  its 
identity,  and  was  not  liable  to  the  additional  duty  when  im- 
ported thence  here. 

It  has  been  said,  that  the  article  of  rice,  under  that  desig- 
nation, is  unknown  to  the  tariff  Act.  This  is  hardly  correct. 
The  duty  is  imposed  on  the  article  specifically,  but  according 
to  its  quality  or  condition.  If  it  is  cleaned  and  fit  for  use,  the 
higher  rate  is  fixed*  But  the  article,  after  it  is  cleaned,  is  as 
much  the  growth  or  production  of  the  East  Indies  as  it  is  when 
uncleaned,  that  is,  when  the  hull  is  removed,  or  as  it  is  when 
called  paddy,  that  is,  in  its  condition  when  removed  from  the 
stem. 

Judgment  for  defendant. 
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Geobgb  W.  Campbell  and  othebs'^;^.  Hiram  Barney. 

Calcutta,  in  the  British  East  Indies,  is  to  be  regarded  as  a  country  beyond  the 
Cape  of  Good  Hope,  under  the  14th  section  of  the  tariff  Act  of  July  14th,  1862, 
(12  U,  8.  Siat.  cU  Large^  657,)  which  imposes  an  additional  duty  of  10  per  cent 
ad  vahrem  on  goods,  the  growth  or  product  of  countries  beyond  the  Cape  of 
Good  Hope,  when  imported  into  the  United  States  from  places  this  side  of  it. 

(Before  Kelson,  J.,  Southern  District  of  New  York,  May  30th,  1864.) 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  additional  duty  of  10j}er  cent, 
ad  valoremj  paid,  under  protest,  on  a  quantity  of  linseed,  the 
product  of  Calcutta,  in  the  British  East  Indies,  Imported  into 
the  United  States,  from  London,  in  England.  The  additional 
duty  was  imposed  under  the  14:th  section  of  the  tariff  Act  of 
July  14th,  1862,  (12  U.  S.  Stat  at  Large^  557,)  on  the  ground 
that  the  linseed  was  the  product  of  a  country  beyond  the  Cape 
of  Good  Hope. 

• 

Sidney   Waster,  for  the  plaintiff. 

E.Delafidd  Smithy  (District  Attorney y)  for  the  defendant. 

I^ELsoN,  J.  The  objection  taken  to  this  additional  duty  is, 
that  the  linseed  of  Calcutta,  which  is  a  part  of  the  British 
East  Indies,  is  not  the  product  or  growth  of  a  country  beyond 
the  Cape  of  Good  Hope,  within  the  meaning  of  the  revenue 
laws. 

The  Supreme  Court  have  held^  {Stairs  v.Peaslee^  18  Sow,, 
521,)  under  the  clause  in  the  tariff  Act  prescribing  that  the 
apppraisement  of  the  value  of  goods  imported  shall  be  ac- 
cording to  their  market  value  in  the  principal  markets  of  the 
country  from  which  they  are  exported,  that  the  word  "  coun- 
try "  embraces  all  the  possessions,  however  widely  separated, 
that  are  under  the  control  of  the  same  sovereign  or  govern- 
ment ;  and  it  is  insisted  that,  upon  this  principle,  Calcutta  or 
the  East  Indies  are,  in  this  case,  to  be  taken  and  regarded  as  a 
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part  of  Great  Britain,  and  not  as  a  country  beyond  the  Cape 
of  Good  Hope,  and,  hence,  that  the  article  in  question  is  not 
the  growth  or  product  of  a  country  beyond  the  Cape. 

The  answer  to  this  argument  is,  I  think,  clear  and  explicit, 
upon  the  words  of  the  14th  section  itself.  That  declares,  that 
goods,  the  growth  or  product  of  countries  beyond  the  Cape  of 
Good  Hope,  shall,  when  imported  from  places  this  side  of  it, 
pay  a  duty  of  10  per  cent,  in  addition  to  the  dxities  imposed 
on  such  articles  when  imported  directly  from  the  place  or 
places  of  their  growth  or  production.  The  word  "  countries," 
in  this  section,  is  obviously  used  in  a  local  and  geographical 
sense,  without  regard  to  tlie  subdivision  of  the  territory  under 
different  sovereigns  or  governments. 

Judgment  for  defendant. 


The  UNriED  States  vs.  Solomon  Kohnstamm. 

Under  the  Ist  section  of  the  Act  of  March  3d,  1823,  (3  U.  8.  Stat  at  Large,  "7  71,) 
making  it  an  offence  to  knowingly  present  a  false  paper  In  support  of  a  claim 
against  the  United  States,  with  intent  to  defraud  the  United  States,  it  is  not 
necessary  that  the  claim  should  be  one  in  favor  of  the  person  who  presents 
the  false  claim  in  its  support. 

The  repealing  clause  of  the  Act  of  March  2d,  1863,  (12  U,  S.  Stat,  at  Large,  699,) 
saves  prosecutions  for  criminal  offences  committed  under  the  said  Act  of 
March  3d,  1823,  previous  to  the  passage  of  the  Act  of  1863. 

(Before  Nelson  and  Shipman,  JJ.,  Southern  District  of  New  York,  May  30th, 
1864.) 

This  was  a  motion  in  arrest  of  judgment.  The  defendant 
was  indicted  and  convicted,  under  the  1st  section  of  tlie  Act 
of  March  3d,  1823,  (3  U.  S.  Stat  at  Large,  771,)  of  the  offence 
of  presenting  false  papera  to  a  disbursing  officer  of  the  Gov- 
ernment, in  relation  to  an  account  or  claim,  with  intent  to 
defraud  the  Government,  knowing  at  the  time,  that  the  pa- 
pers were  false.     The  firet  count  of  the  indictment  charged. 
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that  the  defendant,  on  the  let  of  August,  1862,  did  transmit 
to  and  present  at,  and  cause  to  be  transmitted  to  and  presented 
at,  an  office  of  the  Government  of  the  United  States,  in  the 
city  of  New  York,  called  the  United  States  Mustering  and 
Disbursing  Office,  a  certain  false  writing,  in  relation  to  a 
claim  then  and  there  made  by  the  defendant  against  the  United 
States,  namely,  tliat  the  defendant  was  entitled  to  receive  and 
collect  from  the  United  States  the  sum  of  thiVteen  hundred 
and  sixty-six  dollars,  setting  out  in  the  indictment  a  copy  of 
papers  which  purported  to  be  a  claim  of  one  Louis  Pfeffer 
against  the  Government,  for  the  subsistence  and  lodging  of 
soldiers  belonging  to  Company  F,  of  Captain  Steinel ;  and  that 
the  defendant  knew,  at  the  time,  that  the  papei*s  or  writings 
were  false.  The  second  count  was  substantially  like  the  first, 
except  that  it  averred  that  the  claim  was  for  rations  and  lodg- 
ings furnished  by  Louis  Pfeffer  for  recruits  in  the  service  of 
the  United  States.  The  third  count  was  substantially  like  the 
second,  except  that  the  false  writing  charged  was  the  certifi- 
cate of  Captain  Steinel,  certifying  to  the  correctness  of  the 
account  of  Pfeffer  for  the  subsistence  and  lodging  of  the 
soldiers. 

Edwards  Pierrepont^  for  the  United  States. 

William  M,  Evarts  and  James  T.  Brady ^  for  the  defendant 

Nelson,  J.  The  Act  under  which  the  defendant  is  in- 
dicted, so  far  as  it  is  material  to  this  motion,  provides,  that  if 
any  person  or  persons  shall  transmit  to,  or  present  at,  or  cause 
or  procure  to  be  transmitted  to,  or  presented  at,  any  office  or 
officer  of  the  Government  of  the  United  States,  any  deed,  &c., 
or  other  writing,  in  support  of  or  in  relation  to,  any  account 
or  claim,  with  intent  to  defraud  the  United  States,  knowing 
the  same  to  be  false,  &c.,  every  such  person,  on  conviction, 
shall  be  punished  by  imprisonment  at  hard  labor,  for  not  less 
than  one  year  nor  more  than  ten  years. 

It  is  insisted,  on  the  part  of  the  defendant,  that  the  indict- 
ment is  defective  in  this — that,  in  order  to  constitute  the 
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offence  under  the  Act  of  Congress,  it  must  appear  that  the 
defendant  had  a  claim  against  the  Government,  and  that  he 
presented  the  false  writing  or  paper  in  support  of  or  in  rela- 
tion to  his  own  claim  ;  whereas,  the  false  writings  set  out  in 
the  several  counts  purport  to  be  in  support  of,  and  in  relation 
to,  a  claim  not  of  the  defendant,  but  of  one  Louis  Pfeffer.  It 
is  also  insisted,  that  the  evidence  conforms  to  this  view  of  the 
claim.  The  precise  averment  in  the  several  counts  in  the  in- 
dictment is,  that  these  false  papers  were  presented  in  support 
of,  and  in  relation  to,  a  certain  claim  made  by  the  defendant 
against  the  Government,  namely,  that  he  was  entitled  to  re- 
ceive and  collect  from  the  United  States  the  sum  of  $1,366. 
We  are  of  opinion  that  this  averment  is  sufficient.  It  will  be 
seen,  on  reference  to  the  Act  of  Congress,  that  the  claim  or 
account  against  the  Government  need  not  be  in  favor  of  the 
party  presenting  the  false  writing  in  support  of  it.  Indeed, 
in  most  of  the  cases  which  have  come  before  me,  and  in  which 
convictions  have  taken  place,  the  accused  were  but  the  guilty 
agents  of  the  parties  in  whose  favor  the  claim  oj  account  was 
presented.  The  offence  consists  in  presenting  the  false  writing, 
in  the  language  of  the  Act  "  in  support  of,  or  in  relation  to, 
any  account  or  claim,  with  intent  to  defraud  the  United 
States." 

Another  ground  urged  in  arrest  of  judgment  is,  that  the 
Act  of  1823,  under  which  the  indictment  is  found,  has  been 
repealed  by  the  Act  of  March  2d,  1863,  (12  U.  S.  Stat,  at  Large^ 
699.)  We  agree,  that  this  Act  provides  for  the  same  offence 
that  is  provided  for  in  the  Act  of  1823,  and  that,  unless  the 
offences  committed  under  the  earlier  Act,  previous  to  the  pas- 
sage of  the  subsequent  one,  are  saved  by  the  terms  of  the  re- 
pealing clause,  they  are  discharged.  Although  that  clause  in 
the  Act  of  1863  is  not  drawn  with  professional  skill,  or  with 
knowledge  of  the  legal  distinctions  between  civil  and  criminal 
proceedings,  and  is  open  to  the  criticism  of  the  learned  coun- 
sel, yet  we  are  of  opinion  that  the  meaning  and  intent  of  Con- 
gress cannot  well  be  mistaken.  The  clause  saves  not  only 
suits  and  prosecutions  pending,  but "  all  rights  of  suit  or  pros- 
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edition,  under  any  prior  Act  of  Congress,  on  account  of  the 
doing  or  committing  of  any  act  hereby  prohibited."  This,  we 
think,  embraces  offences  that  may  have  occurred  under  the 
Act  of  1823.  Although  that  Act  is  not  referred  to  in  terms, 
it  is  embraced  in  the  description.  The  phraseology,  "  suit  or 
prosecution,"  as  used  in  the  clause,  was  intended,  as  is  appar 
rent,  to  refer  to  and  embrace  both  civil  and  criminal  cases. 
The  term  "  prosecution  "  is  more  usually  applied,  in  legal  lan- 
guage, to  criminal  than  to  civil  proceedings.  With  better 
knowledge  the  clause  could  have  been  made  more  explicit  and 
certain,  but  we  cannot  doubt  as  to  the  intent  of  it. 

Motion  denied. 


Benoit  Julien  Caujolle  and  others 

vs. 
John  P.  FerbiA  and  Cybus  Curtiss.    In  EQunr. 

To  a  bill  filed  hy  the  next  of  kin  of  a  deceased  person,  against  his  administrator, 
for  distribution  of  his  estate,  the  administrator  pleaded,  in  bar  of  the  suit,  the 
adjudication  of  a  Surrogate's  Court,  determining  that  the  administrator  was 
the  next  of  kin  of  the  deceased,  the  adjudication  being  made  on  a  contest 
between  the  administrator  and  the  plaintifif,  as  to  the  grant  of  letters  of  ad- 
ministration :  ffeldj  that  such  adjudication  was  not  conclusiye  on  the  question 
of  distribution,  and  that  the  plea  was  bad. 

(Before  Nklsok,  J.,  Southern  District  of  New  York,  November  22d,  1864. )j 

The  bill  in  this  case  was  filed  by  the  plaintiffs,  who  claimed 
to  be  the  next  of  kin  of  Jeanne  Du  Lux,  deceased,  against  her 
administrators,  for  distribution  of  her  estate.  The  defendants 
pleaded,  in  bar  of  the  suit,  the  adjudication  of  the  Surrogate's 
Court  of  the  city  and  county  of  New  York,  determining  that 
Ferri6,  one  of  the  defendants,  was  the  next  of  kin  of  the  de- 
ceased. The  adjudication  was  made  on  a  contest  between 
Ferris  and  the  plaintiffs,  as  to  the  grant  of  letters  of  adminis- 
tration. 

VOL.  v.— 16 


226  SOUTHERN  DISTRICT  OF  NEW  YORK, 

_, « 

Oaujolle  v.  Ferri^. 

. »  —       — 

Nelson,  J.  No  cases  have  been  referred  to,  nor  am  I 
aware  of  any  in  this  State,  or,  indeed,  in  any  of  our  sister 
States,  adjudging  the  point  in  question*  Different  opinions 
seem  to  be  entertained,  by  eminent  jndges  in  England,  as  to 
the  conclusiveness  of  the  decision  of  the  Ecclesiastical  Court, 
on  a  question  of  administration,  npgn  a  Court  of  Equity,  in  a 
suit  for  distribution,  as  raav  be  seen  from  the  case  of  Barrs  v, 
Jackson^  decided  by  Vice  Chancellor  Knight  Bruce,  in  1842, 
(1  Young  <&  CoUyer*8  Ch.  JS.,  585,)  and  the  same  case  on  ap- 
peal, (1  PhiUips^  Ch.  Rep.^  582.)  The  opinion  of  Lord  Lynd- 
hurst  on  the  appeal  may,  perhaps,  be  regarded  as  settling  the 
question  in  England,  in  favor  of  the  conclusiveness  of  the  ad- 
judication of  the  Ecclesiastical  Court,  though  that  may  be 
doubted.  It  is  not  material,  however,  to  go  into  this  inquiry, 
for,  admitting  it  to  be  so,  the  decision  could  not  be  allowed  to 
control  the  question  as  presented  under  our  system  of  admin- 
istration. We  regard  the  question  of  next  of  kin,  under  our 
system,  as  preliminary  and  incidental,  before  the  Surrogate, 
and  simply  with  a  view  to  ascertain  the  proper  person,  as  pre- 
scribed by  the  statute,  to  be  admitted  to  take  letters  of  admin- 
istration. This  is  the  sole  purpose  and  object  of  ther  inquiry ; 
and  it  is  made  without  any  reference  to,  or  consideration  of, 
the  question  of  distribution.  The  question  of  the  admission 
to  take  letters  of  administration  is  of  much  less  importance, 
and  an  error  in  the  proceedings  is  much  less  prejudicial  in  its 
consequences,  than  the  question  involving  the  distribution  of 
the  estate.  If  a  competent  person  is  appointed,  in  the  former 
case,  to  administer  upon  the  assets,  though  he  may  not  be  the 
right  person,  the  interests  of  all  concerned  may  be  safe.  But, 
in  the  latter,  the  right  of  property  in  the  assets  is  concluded. 
Hence,  the  right  to  letters  of  administration  is  not  usually 
severely  contested.  It  may  be  added,  also,  that  the  Surrogate 
is  not  concluded  by  his  own  adjudication  in  the  matter.  He 
may  revoke  the  appointment,  for  imposition  or  fraud,  or  dis- 
place the  administrator  for  cause  and  appoint  another. 

The  plea  in  this  case  must,  therefore,  be  overruled,  and  the 
defendants  have  leave  to  answer. 
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A  sailing  vessel  discovering  the  lights  of  a  steamer  nearly  ahead,  on  a  dark  and 
eloudj  night,  has  no  right  afterwards  to  change  her  course,  on  the  idea  that 
she  has  not  been  seen  by  the  steamer. 

(Before  Nelsoit,  J.,  Southern  District  of  New  York,  November  22d,  1864.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by 
the  owners  of  the  schooner  E.  H.  Parker,  against  the  steamer 
Scotia,  to  recover  damages  for  injuries  sustained  bj  the 
schooner,  in  a  collision  which  took  place  between  her  and  the 
Scotia,  on  the  morning  of  the  20th  of  November,  1862,  be- 
tween five  and  six  o'clock,  in  the  lower  bay  of  the  city  of 
New  York,  about  a  mile  south  of  Fort  Lafayette,  and  some« 
what  to  the  east  of  it.  The  wind  was  south-south-west,  and 
the  tide  about  three  quarters  flood.  The  schooner  was  laden 
with  a  cargo  of  coal,  and  was  on  a  voyage  to  New  Haven,  by 
the  way  of  the  East  river  and  Long  Island  Sound.  The 
steamer  was  proceeding  down  the  bay,  on  one  of  her  usual 
trips  from  the  port  of  New  York  to  Liverpool.  The  morning 
was  dark  and  cloudy,  but  without  fog  or  mist  on  the  water. 
The  District  Court  dismissed  the  libel  and  the  libellants  ap- 
pealed to  this  Court, 

Washington  Q.  Morton  arid  WdUer  L.  Limngstony  for  the 
libellants. 

Daniel  £>,  Lord^  for  the  claimants. 

Nelson,  J.  The  case  turns  mainly  on  a  question  of  fact, 
and  that  is,  whether  or  not  the  schooner,  after. having  been 
seen  by  the  steamer,  changed  her  course,  by  porting  her  helm 
and  bearing  to  the  east,  thereby  crossing  the  course  or  track 
of  the  steamer. 

It  is  insisted  by  the  master  and  hands  on  board  of  the 
steamer,  that,  on  discovering  the  light  of  the  schooner,  which 
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was  then  some  three  miles  distant,  it  bore  two  points  on  their 
starboard  bow,  and  that  with  a  view  to  give  her  a  free  course, 
the  hehn  of  the  steamer  was  starboarded,  inclining  her  course 
to  the  east :  but,  that  the  schooner,  instead  of  pui*suing  her 
course,  ported  her  helm,  and  brought  her  across  the  track  of 
the  steamer,  and  thus  occasioned  the  collision.  It  is  admitted 
by  the  hands  on  board  of  the  schooner,  that,  when  they  dis- 
covered the  lights  of  the  steamer,  she  appeared  on  a  line 
nearly  ahead  of  them  ;  and  that,  intending  to  go  up  the  bay 
on  the  east  side,  and  to  anchor  at  Red  Hook  Flats,  they  ported 
her  helm  and  bore  to  the  east.  But  they  insist  that  this  must 
have  taken  place  before  the- schooner  could  have  been  seen  by 
the  hands  on  board  of  the  steamer,  and,  hence,  would  not 
have  influenced  the  course  of  the  steamer.  This  I  regard  as 
the  weak  point  in  the  case  of  the  libellants.  I  am  not  satis- 
fied, upon  the  proofs,  that  their  position  is  well  founded.  On 
the  contrary,  I  am  inclined  to  think  the  weight  of  the  evi- 
dence is,  that  the  change  of  course  took  place  after  the  schooner 
was  discovered  by  the  steamer.  The  error  committed  by  the 
schooner  was  in  changing  her  course  after  she  had  discovered 
the  steamer.  She  had  no  right  to  assume  she  had  not  been 
seen  by  the  steamer.  The  rule,  that  a  steamer  must  take 
care  and  avoid  a  sailing  vessel,  if  she  keeps  her  course,  is 
equally  imperative,  that  the  latter  must  not  change  her  course. 
If  she  does  she  is  in  fault,  and  cannot  invoke  the  rule  against 
the  steamer. 

Besides,  in  this  case,  the  night  was  dark,  the  steamer  was 
moving  down  the  bay  with  moderate  speed,  and  the  hands  on 
board  appear  to  have  been  active  and  attentive  to  avoid  a  col- 
lision, after  discovering  the  schooner,  and  to  have  discovered 
her  as  soon  as  was  practicable  by  the  most  vigilant  lookouts. 

Even  if  the  schooner  had  not  been  chargeable  with  fault, 
I  think  it  difficult  to  impute  fault  to  the  steamer.  No  doubt, 
if  the  collision  had  occurred  in  open  day,  or  even  on  a  clear 
and  bright  night,  when  the  steamer  could  have  seen  the 
change  made  by  the  sailing  vessel  early  enough  to  avoid  her, 
it  would  have  been  her  duty  to  take  all  proper  measures  for 
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the  purpose.  But  a  change  of  course  on  a  night  dark  and 
cloudy  cannot  be  so  readily  discovered  or  so  fully  compre- 
hended, and  a  less  stringent  rule  must  be  applied. 

I  agree  with  the  Court  below,  that,  upon  the  proofs  in  the 
case,  the  steamer  was  not  in  fault,  and  must  affirm  the  decree. 


lloLLY   P.    S.    KiMBEO 

James  B.  Colgate  and  Charles  B.  Hoffman. 

The  proviso  to  the  173d  section  of  the  Act  of  June  30th,  1864^  (13  IT.  &  Siat. 
at  Largt,  303,)  does  not  save  a  suit  commenced,  prior  to  the  passage  of  that 
Act,  under  the  4th  and  5th  sections  of  the  Act  of  March  3d,  1863,  (12  Id., 
719,  720,)  to  recover  back  monej  paid  in  violation  of  the  last  named  two 
sections,  those  sections  being  repealed  by  the  Act  of  1864. 

'Money  paid  under  a  contract  made  in  violation  of  law,  cannot,  at  common  law, 
be  recovered  back ;  and,  where  a  statute  gives  the  right  to  recover  it  back, 
by  suit,  a  pending  suit  and  the  cause  of  action  involved  in  it  fall  with  the  re- 
peal of  the  statute. 

Whether  an  Act  of  Congress  which  undertakes  to  regulate  private  contracts  be- 
tween individuals  in  a  State  is  constitutional,  quere. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  23d,  1864.) 

This  was  a  demurrer  to  a  declaration.  The  declaration 
averred  that,  on  the  26th  of  October,  1863,  the  defendants 
contracted  with  the  plaintiff  to  sell  him  gold  or  silver  bullion, 
and  to  buy  from  him  gold  or  silver  bullion  ;  that  the  contract 
was,  by  its  terms,  not  to  be  performed  till  after  three  days 
from  the  making  of  it ;  that  it  was  not  in  writing  and  not 
stamped,  as  required  by  the  Internal  Revenue  Act  of  July 
1st,  1862,  (  U,  S.  Stat,  at  Large^  ^32,)  and  was  made  in  viola- 
tion of  sections  4  and  5  of  the  Act  amending  that  Act, 
passed  March  3d,  1863,  {Id.,  719,  720;)  that  under  the 
contract,  the  plaintiff  paid  to  the  defendants,  on  various  days. 
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$22,537.86 ;  and  that,  by  -virtae  of  the  said  4th  and  5th  sec- 
tions of  the  Act  of  March  3d,  1868,  there  accrued  to  the 
plaintiff  a  right  of  action  to  recover  back  the  sams  paid  by 
him  under  the  -contract,  which  the  defendants  refused  to  pay. 

Nathaniel  J.  Wyeth,  for  the  plaintiff. 

Francis  F.  Marbury^  for  the  defendants. 

Nelson,  J.  It  is*  conceded  that  the  contract  set  out  in 
the  declaration  is  within  the  condemnation  of  the  4th  section 
of  the  Act  of  March  8d,  1863.  The  6th  section  of  that  Act 
provides,  that  all  contracts,  &c.,  of  gold  and  silver  coin,  &c., 
not  made  in  accordance  with  the  4th  section,  shall  be  wholly 
void ;  and,  in  addition  to  the  penalties  provided  in  the  Act,  &c., 
any  party  to  said  contract  may  at  any  time,  within  one  year 
from  the  date  of  the  contract,  bring  suit  to  recover  back,  for 
his  own  benefit,  the  money  paid  on  such  contract. 

The  defence  set  up,  in  bar  of  the  suit,  is  the  repeal  of 
these  4th  and  6th  sections,  by  the  173d  section  of  an  Act  of 
Congress,  passed  June  20th,  1864,  (13  U.  S.  Stat,  at  Large^ 
303.)  The  only  question  in  the  case  is,  whether  or  not  the 
suit  is  saved  by  a  proviso  in  this  173d  section.  The  proviso, 
in  substance,  is,  that  all  provisions  of  the  Act  repealed  shall 
be  in  force  for  levying  and  collecting  taxes,  &c.,  and  for 
maintaining  and  continuing  liens,  fines,  penalties  and  forfeit- 
ures incurred  under  the  said  Act,  and  for  carrying  out  and 
completing  all  proceedings  which  have  been  already  com- 
menced, or  that  may  be  commenced,  to  enforce  such  fines, 
penalties  and  forfeitures,  or  criminal  proceedings,  under  said 
Act,  &c.  The  argument  in  favor  of  the  application  of  this 
saving  clause  to  the  present  suit  is,  that  it  is  a  proceeding  to 
recover  a  sum  of  money  in  the  nature  of  a  penalty  or  forfeit- 
ure, and,  hence,  within  the  clause.  I  cannot,  however,  so  re- 
gard it.  The  cause  of  action,  as  stated  in  the  declaration,  is 
predicated  upon  a  right  to  recover  a  sum  of  money  paid  by 
the  plaintiff  to  the  defendants ;  and,  for  aught  that  I  see, 
indeiitattts  assumpsity  for  money  paid,  would  have  been  as  ap- 
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propriate  a  remedy,  as  the  special  count  to  which  the  defend- 
ants have  demurred.  This  saving  clause  has  reference  to  an 
entirely  different  class  of  actions  and  causes  of  action,  which 
abound  in  all  these  internal  revenue  Acts,  and  relates  specially 
to  fines,  penalties,  forfeitures,  and  criminal  proceedings  which 
are  provided  for  the  enforcement  of  the  duties  imposed  by  the 
Act  of  1863.  It  is  to  be  observed,  that  the  repeal  is  not  limit- 
ed to  the  two  sections  in  question,  but  applies  to  tnany  provis- 
ions of  the  Act,  which  was  a  general  Act  to  raise  revenue 
for  the  government. 

As  the  money  was  paid  under  a  contract  made  in  viola- 
tion of  law,  there  is  no  ground  for  the  recovery  of  it  back, 
upon  the  principles  of  the  common  law;  and,  as  the  statute 
which  gave  the  remedy  has  been  repealed,  the  cause  of  action 
and  the  suit,  must,  upon  established  principles,  fall  with  the 
repeal. 

The  constitutionality  of  these  sections  of  the  Act  of  Con- 
gress, as  undertaking  to  regulate  private  contracts  between 
individuals  in  the  State,  has  been  discussed  ;  but,  as  the  case 
is  disposed  of  independently  of  this  question,  it  is  not  import- 
ant to  examine  it.  I  mention  this,  for  the  purpose  of  saying, 
that  I  do  not  mean,  by  thus  disposing  of  the  case,  to  leave  any 
implication  of  an  opinion  in  favor  of  their  constitutionality. 


The  Ukpted  States 


V8, 


1,756  Shabes    of    the    Capital     Stock    of    the    Great 
Western  Eailroad  Company,  of  Illinois. 

Under  tlie  Act  of  Auyuet  6th,  1861,  (12  U,  S,  Bat.  ai  Large,  319,)  a  forfeiture 
of  property  is  provided  for  only  in  case  the  property  is  employed)  with  the 
knowledge  or  consent  of  its  owner,  in  aid  of  insurrection. 

By  that  Act,  one-half  of  the  proceeds  of  a  forfeiture  under  that  Act  goes  to  the 
informer. 
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The  wKole  of  the  proceeds  of  a  forfeiture  under  the  Act  of  Julj  17  th,  1863, 

(/(i.,589,)  goes  to  the  United  States. 
A  District  Court  of  the  United  States  in  New  York  cannot  acquire  jurisdiction 

in  rerrif  to  declare  a  forfeiture,  under  those  Acts,  of  shares  in  the  capital  stock 

of  an  Illinois  corporation. 
The  seizure  of  enemj  property,  hy  the  United  States,  as  prize  of  war,  on  land, 

JurebeUi^  is  not  authorized  bj  the  law  of  nations,  and  can  be  upheld  only  by 

an  Act  of  Congress. 
Under  the  said  Acts  of  August  6th,  1861,  and  July  I7th,  1862,  the  proceedings 

to  condemn  enemy  property,  when  seized,  must  conform  to  the  proceedings  in 

Admiralty  and  revenue  cases. 
An  alien  enemy  has,  under  those  Acts,  a  right  to  appear  as  claimant  of  his 

property  sought  to  be  condemned,  as  forfeited,  by  a  prosecution  in  rem  under 

those  Acts,  and  to  answer  and  defend  the  suit. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  29th,  1865.) 

This  was  a  libel  of  information,  filed  in  the  District  Court, 
by  the  United  States,  against  1,756  shares  of  the  capital  stock 
of  the  Great  Western  Railroad  Company  of  Illinois,  a  cor- 
poration created  under  the  laws  of  the  State  of  Illinois,  pray- 
ing its  condemnation,  as  having  been  the  property  of  one  Le 
Eoy  M.  Wiley,  and  as  being  forfeited  to  the  United  States. 
The  District  Court  decreed  in  favor  of  the  libellants.  The 
decree  ordered  the  stock  to  be  sold,  and  the  proceeds,  after  the 
payment  of  a  private  debt  of  Wiley's,  and  of  the  costs  of  the 
suit,  to  be  paid,  one-half  to  the  United  States,  and  the  other 
half  to  the  informer  mentioned  in  the  libel.  Wiley  and  the 
Company,  who  appeared  and  put  in  claims  and  answere,  ap- 
pealed to  this  Court. 

WiUiam  M.  Evarts  and  Charles  Donoliue^  for  the  United 
States. 

DcmielLord  and  Jeremiah  Larocque^  for  the  claimants. 

Nelson,  J.  The  libel  in  this  case  is  fo«]nded  upon  two 
Acts  of  Congress,  one  passed  on  the  6th  of  August,  1861,  (12 
V,  S.  Stat,  at  Zarge,  319,)  and  the  other  passed  on  the  17th  of 
July,  1862,  {Id.y  589.) 
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The  Ist  section  of  the  Act  of  August  6th,  1861,  declares, 
that  if  any  person  or  persons,  &c.,  shall  purchase  or  acquire, 
sell  or  give,  any  property  of  whatsoever  kind  or  description, 
with  the  intent  to  use  or  employ  the  same,  or  suffer  the  same 
to  be  used  or  employed,  in  aiding  or  abetting  such  insurrection 
or  resistance  to  the  laws,  or  any  person  or  persons  engaged 
therein,  or  if  any  person  or  persons,  being  the  owner  or  own- 
ers of  any  such  property,  shall  knowingly  use  or  employ,  or 
consent  to  the  use  or  employment  of  the  same,  as  aforesaid,  all 
such  property  is  declaimed  to  be  lawful  subject  of  prize  and 
capture,  wherever  found,  &c.  The  2d  section  declares,  that 
such  prizes  and  capture  shall  be  condemned  in  the  District  or 
Circuit  Court  of  the  United  States,  &c.,  or,  in  Admiralty,  in 
any  District  in  which  the  same  may  be  Seized,  or  into  which 
they  may  be  taken  and  proceedings  first  instituted.  The  3d 
section  provides,  that  the  Attorney-General,  or  any  District 
Attorney  of  the  CTnited  States,  may  institute  the  proceedings 
of  condemnation,  and,  in  such  case,  wholly  for  the  benefit  of 
the  United  States,  or,  any  person  may  file  an  information  with 
such  Attorney,  in  which  case  the  proceedings  shall  be  for  the 
use  of  such  informer  and  the  United  States  in  equal  parts. 

The  6th  section  of  the  Act  of  July  17th,  1862,  declares, 
that  if  any  person,  &c.,  being  engaged  in  armed  rebellion 
against  the  Government  of  the  United  States,  or  aiding  or 
abetting  such  rebellion,  &c,,  all  the  estate  and  property, 
moneys,  stocks,  and  credits  of  such  pereon  shall  be  liable  to 
seizure  as  aforesaid,  and  it  shall  be  the  duty  of  the  President 
to  seize  and  use  them  as  aforesaid,  or  the  proceeds  thereof. 
The  7th  section  declares,  that  proceedings  in  rem  shall  be  in- 
stituted in  the  name  of  the  United  States,  in  any  District 
Court  thereof,  &c.,  within  which  the  property  or  any  part 
thereof  may  be  found,  or  into  which  the  same,  if  movable, 
may  first  be  brought,  which  proceedings  shall  conform  as 
nearly  as  may  be  to  proceedings  in  admiralty  or  revenue  cases ; 
and,  if  said  property,  whether  real  or  personal,  shall  be  found 
to  have  belonged  to  a  person  engaged  in  rebellion,  or  who  has 
given  aid  or  comfort  thereto,  the  same  shall  be  condemned  as 
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enemies'  property,  and  become  the  property  of  the  United 
States,  and  may  be  disposed  of  as  the  Conrt  shall  decree,  and 
the  proceeds  thereof  paid  into  the  Treasury  of  the  United 
States. 

Leroy  M.  Wiley  appeared  by  his  proctors,  and  put  in  a 
claim  to  the.stock  in  qnestion,  and  also  his  answer  to  the  libel 
of  information,  which  were  afterwards  stricken,  by  order  of  the 
Court,  from  the  files.  The  Great  Western  Railroad  Company 
also  appeared  by  its  proctors,  and  filed  a  claim  and  answer, 
which  also  were  subsequently  stricken  from  the  files,  by  like 
order.  Afterwards,  a  decree  of  default  was  entered  against 
the  parties  claimants.  Proofs  were  then  taken,  exparte^  of 
the  facts  charged  in  the  libel  of  information,  and  a  decree  of 
condemnation  of  the  stock  was  entered,  directing  a  sale  of  it 
by  the  Marshal,  and  that  the  proceeds,  after  the  payment  of 
the  costs  and  charges,  be  distributed  to  the  United  States  and 
the  informer  in  equal  parts.  The  claim  and  answer  of  Wiley 
were  stricken  from  the  files,  as  appears  from  the  papers  and 
the  opinion  of  the  Court,  upon  the  ground  that  it  was  shown 
that  he  was  a  resident  of  the  State  of  Alabama,  a  State  de- 
clared to  be  in  insurrection  against  the  United  States,  and 
hence  an  alien  enemy,  and  that  he  had  no  persona  standi  in 
Court.  The  claim  and  the  answer  of  the  Railroad  Company 
were  stricken  out,  upon  the  ground,  substantially,  that  they 
had  intervened  for  the  benefit  of  Wiley,  a  stockholder  in  the 
Company. 

It  will  be  observed,  that  the  principle  or  ground  of  pro- 
ceeding, with  a  view  to  the  condemnation  and  forfeiture  of 
the  property  under  the  two  Acts  of  Congress,  is  difierent. 
The  first  Act  places  the  forfeiture  upon  the  fact  of  the  use  or 
employment  of  the  property  in  aiding,  abetting,  or  promoting 
the  insurrection  or  resistance  to  the  laws.  All  such  property 
is  declared  to  be  lawful  prize,  and  liable  to  confiscation.  The 
real  issue  under  that  Act  is,  whether  or  not  the  property 
seized  has  been  so  used  or  employed  with  the  knowledge  and 
consent  of  the  owner.  The  owner  may  or  may  not  be  an  alien 
enemy  ;  and,  even  if  he  be  an  alien  enemy,  his  property  is  not 
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the  Bubject  of  a  proceeding  under  tbe  Act,  nnlesB  it  oan  be 
shown  to  have  been  used  or  employed  for  the  purpose  men- 
tioned. This  particular  use  or  employment  lies  at  the  founda- 
tion of  the  forfeiture.  Now,  the  property  sought  to  be  confis- 
cated in  the  present  proceedings,  is  stock  in  an  incorporated 
company,  in  the  State  of  Illinois.  Its  sttics  is  in  that  State ; 
and  there  is  great diflScnlty  in  perceiving  how  such  an  interest 
or  species  of  property  is  capable  of  being  used  or  employed  in 
contravention  of  the  provisions  of  the  statute.  But,  waiving 
this,  although  the  Court  required  proof  of  the  fact  of  the  use 
or  employment  of  the  stock  in  aiding  or  abetting  the  insurrec- 
tion, within  the  meaning  of  the  Act  of  Congi'ess,  before  con- 
demnation* we  find  no  evidence  whatever  in  the  record  on  the 
subject;  and  yet,  the  forfeiture  is  declared  under  the  Act  of 
August  6th,  1861,  as  one  moiety  of  the  proceeds  is  directed  to 
be  paid  to  the  informer.  Under  the  Act  of  July  17th,  1862, 
the  whole  of  the  proceeds  go  to  the  Government.  This  decree 
must  have  been  an  oversight,  as  all  the  proofs  on  the  record 
apply  exclusively  to  the  offence  charged  in  the  latter  Act. 
There  is  some  confusion  of  ideas  in  the  libel  of  information, 
which,  probably,  misled  the  Court  in  the  decree ;  for,  while 
the  libel  embraces  both  Acts  of  Congress,  which,  as  we  have 
seen,  are  different  in  principle  and  ground  of  proceeding,  it 
concludes  by  praying  that  the  proceeds,  after  condemnation 
and  sale  of  the  stock,  be  distributed  to  the  Government  and 
the  informer  in  equal  parts ;  and  the  decree  is  in  conformity 
with  the  prayer.  The  libel  of  information  and  the  decree  are 
under  the  Act  of  August  6th,  1861,  while  the  proofs  are  all 
under  the  Act  of  July  17th,  1862. 

Besides  the  irregularities  in  the  proceedings,  already  stated, 
it  is  quite  clear  that  the  Court  below  never  acquired  jurisdic- 
tion of  the  reSj  by  any  lawful  seizure  of  the  stock  in  question. 
The  property  consisted  of  an  interest  in  the  capital  stock  and 
dividends  of  an  incorporated  company  in  the  State  of  Illinois, 
and  which,  as  respects  the  legal  proceedings  in  the  Southern 
District  of  New  York,  is,  in  judgment  of  law,  to  be  regarded 
as  a  foreign  coi'poration,  as  much  so  as  a  corporation  in  Lon* 
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don.  The  process  of  the  Court  could  uot  reach  it.  The  sittcs 
of  the  property  was  beyond  this  District,  and  out  of  the  juris- 
diction of  the  Court.  It  appears  that  the  Company  had  an 
agent  in  the  city  of  New  York,  in  charge  of  a  transfer  book  of 
their  stock,  and  who  was  simply  authorized  to  receive  and 
enter  transfers  of  stock  ;  and  the  seizure  attempted  and  sought 
to  be  maintained  was  made  through  this  agent.  The  Act  of 
August  6th,  1861,  provides,  that  the  prizes  and  captures  shall 
be  condemned  in  the  District  or  Circuit  Court  of  the  United 
States  in  any  District  in  which  the  same  may  be  seized,  or 
into  which  they  may  be  taken,  and  the  proceedings  be  first 
instituted.  By  the  Act  of  July  17th,  1862,  proceedings  in 
rem  may  be  instituted  in  any  District  Court  within  which  the 
property  may  be  found,  or  into  which  the  same,  if  movable, 
may  first  be  brought.  Now  this  stock  of  the  Illinois  corpora- 
tion belonging  to  Wiley,  and  which  is  the  subject  of  con- 
demnation by  the  decree  of  the  Court,  could  be  seized  only  in 
the  District  in  which  the  corporation  is  situated.  It  could 
neither  be  seized  in  this  District  nor  be  brought  into  it.  Nor 
could  it  be  seized  or  condemned  without  instituting  proceed- 
ings against  the  corporation,  the  stock  of  which  is  sought  to 
be  condemned.  It  may  be  that  a  suit  might  be  instituted 
against  the  owner  in  personam,  and  such  proceedings  be  had 
as  would  lead  to  condemnation  and  forfeiture.  But,  in  the 
absence  of  the  owner,  and  in  a  proceeding  in  rem  against  the 
stock  itself,  which  is  the  present  case,  the  seizure  and  con- 
demnation could  take  place  only  in  the  District  in  which  the 
corporation  is  situated. 

We  come  now  to  what  I  regard  as  the  most  important 
question  in  the  case,  and  that  is,  whether  or  not  the  Court 
below  was  right  in  striking  from  the  files  the  claim  and  answer 
of  Wiley,  and  in  entering  his  default,  on  the  ground  that  he 
was  an  alien  enemy,  and  could  have  no  standing  in  Court. 
The  Act  of  July  17th,  1862,  provides,  "that,  to  secure  the 
condemnation  and  sale  of  any  such  property,  after  the  same 
shall  have  been  seized,  &c.,  proceedings  in  rem  shall  be  insti- 
tuted, in  the  name  of  the  United  States,  in  any  District  Court, 
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&c.,  which  proceedings  shall  conform  as  nearly  as  may  be  to 
proceedings  in  admiralty  or  revenue  cases ;  and,  if  said  prop- 
erty, whether  real  or  personal,  shall  be  found  to  have  belonged 
to  a  person  engaged  in  rebellion,  or,  who  has  given  aid  or 
comfort  thereto,  the  same  ^hall  be  condemned  as  enemies' 
property,  and  become  the  property  of  the  United  States,"  &c. 
The  Act  of  August  6th,  1861,  speaks  of  the  seizures,  as  prizes 
and  captures  to  be  condemned  either  in  the  Circuit  Court,-  or 
in  Admiralty,  in  the  District  Court.  These  Acts  provide  for 
the  seizure  of  enemies'  property,  as  prize  of  war,  on  land, 
jure  iell%  which,  according  to  the  case  of  Brown  v.  ITie 
United  States^  (8  Cranchy  110,)  is  not  authorized  by  the  law 
of  nations,  and  can  be  upheld  only  by  an  Act  of  Congress;  in 
other  words,  by  the  municipal  law  of  the  nation  seeking  to 
enforce  the  forfeiture.  The  law  of  nations  authorizes  captures, 
as  prize  of  war,  on  the  high  seas — these  Acts  of  Congress,  on 
the  land;  and,  in  the  latter  case,  the  Acts  expressly  provide 
that  the  proceedings  shall  conform  to  the  proceedings  in  ad- 
miralty and  revenue  cases,  and  that,  if  the  property  is  found 
to  belong  to  a  person  engaged  in  the  rebellion,  it  shall  be  con- 
demned as  enemies'  property.  These  Acts  of  Congress  are 
but  an  extension  of  the  rule  which,  according  to  international 
law,  has  always  been  applied,  ^i^r^  heUi,  to  enemies'  property 
at  sea.  Now,  the  principle  that  an  alien  enemy  has  no  stand- 
ing in  Court,  and  cannot  appear  and  defend  his  property  seized 
as  prize  of  war  on  the  high  seas,  does  not  appear  to  have  ever 
been  applied  to  a  claimant  in  the  Admiralty.  On  the  contrary, 
the  books  are  full  of  cases  in  which  the  very  question  involved 
was  the  national  character  of  the  claimant — whether  he  was 
a  neutral  or  an  enemy.  I  need  refer  to  only  a  few  of  them  : 
The  Indian  Chief,  (3  Ch.  Hob.,  12  ;)  La  Virginie,  (5  Id.,  91 ;) 
The  Fama,  {Id.y97 ;)  The  Boedes  Lust,  {Id.,  207 ;)  The  Presi- 
dent, {Id.,  248 ;)  The  Geradino,  (11  Moore's  P.  C.  B.,  88 ;)  The 
Bdltica,  {Id.,  141.)  In  many  of  the  prize  cases  growing  out 
of  the  recent  rebellion,  the  main  point  involved  turned  upon 
the  fact  whether  or  not  the  claimant  was  a  neutral,  or  a  loyal 
citizen,  or  an  enemy.    Indeed,  at  the  very  last  term  of  the  Su- 
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preme  Court,  these  queBtions  were  before  it  and  were  fully 
discussed  and  decided.  All  of  these  cases  are  applicable  to 
and  control  the  question  in  the  present  case.  The  two  pro- 
ceedings— the  one  a  capture  on  the  high  seas,  the  other  a  cap* 
ture  on  land — are  analogous,  not  merely  in  their  nature  and 
purpose,  but  are  niadQ  so  by  the  Acts  of  Congress. 

I  have  not  deemed  it  necessary  to  discuss  the  question 
raised,  whether  or  not  the  claimant  can  be  regarded  as  an  alien 
enemy,  he  having  been  a  citizen  of  the  United  States  at  the 
breaking  out  of  the  war,  and  being  still  a  resident  of  one  of 
the  States,  inasmuch  as,  according  to  the  cases  already  referred 
to,  even  if  he  be  an  alien  enemy,  he  is  entitled  to  appear  as  a 
claimant,  and  contest  the  allegations  in  the  libel. 

Several  other  questions  of  great  interest  and  importance 
have  been  discussed  in  the  course  of  the  argument,  going  to 
the  merits ;  but,  as  the  views  already  expressed  dispose  of  the 
case,  I  forbear  to  notice  them. 

The  decree  of  the  Court  below  must  be  reversed,  and  th« 
libel  of  information  be  dismissed. 


WiLXiAM  H.  Smtth  and  others  V8,  Simeon  Draper. 

Under  the  joint  resolution  of  April  29th,  1864,  (13  U.  8,  8t<U.  at  Large,  405,) 
and  the  20th  section  of  the  Act  of  June  30th,  1864,  (Id.  216,)  the  legal 
duty  payable  upon  a  consumption  entry  of  imported  teas,  made  April  29th, 
1864,  was  30  cents  per  pound. 

The  20th  section  of  the  Act  of  June  30th,  1864,  did  not  hare  a  retroactive  effect. 
Its  intention  was  to  equalize  the  operation  of  the  joint  resolution  of  April  29th, 
1864,  as  between  two  classes  of  persons — those  whose  goods,  owing  to  a  failure 
to  enforce  the  resolution  until  a  late  hour  on  the  30th  of  April,  had  gone  into 
consumption  upon  payment  of  the  former  rates  of  duty,  and  those  who,  on 
lat^r  hours  of  the  same  day,  had  been  compelled  to  pay  the  extra  duty  of  60 
per  cent  upon  similar  entries ;  but  it  made  no  provision  for  those  who,  although 
their  goods  arrived  on  the  29th  or  30th  of  April,  did  not  on  those  days  enter 
them  for  consumption. 

Under  the  Act  of  June  30thf  1864^  all  teas  in  warehouse  on  the  Ist  of  July,  1864, 
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were  subject  to  a  duty  of  25  cents  per  pound,  when  afterwards  withdrawn  for 
consumption. 

(Before  Bbnbdiot,  J.,  Eastern  District  of  New  York,  June,  1865.) 

This  waa  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  the  sum  of  $9,000,  as  an  alleged  excess 
of  dnties  exacted  by  him  from  the  plaintiffs,  on  a  quantity  of 
teas  imported  by  them  into  that  port.  The  teas  arrived  in 
port  at  about  9  o'clock  P.  M.  of  the  29th  of  April,  1864.  On 
the  next  day,  at  about  2  o'clock  P.  M.,  the  plaintiffs,  prepared 
with  their  entry,  invoice,  and  bill  of  lading,  and  with  gold 
sufficient  to  pay  the  duties,  applied  to  be  allowed  to  enter  the 
teas  for  consumption,  on  paying  a  duty  of  20  cents  per  pound. 
The  entry  was  refused  by  Mr.  Barney,  the  then  Collector, 
unless  the  plaintiffs  would  pay  a  duty  of  30  cents  per  pound. 
This  the  plaintiffs  declined  to  do,  and  they  withdrew  their  ap- 
plication, under  protest.  On  the  2d  of  May  following,  the 
plaintiffs  made  a  warehouse  entry  of  the  teas,  and,  on  the 
usual  bond  being  given,  the  goods  were  placed  in  a  Govern- 
ment  warehouse.  On  tlie  3d  of  January,  1865,  500  packages 
of  the  teas  were  withdrawn,  on  an  entry  for  consumption,  and 
the  payment  of  a  duty  of  25  cents  per  pound,  without  protest. 
On  the  16th  of  January,  500  more  packages  were  withdrawn, 
on  a  like  entry,  and  on  the  payment^  under  protest,  of  the 
same  rate  of  duty.  On  the  2d  of  February,  1865,  more  pack- 
ages were  in  a  similar  manner  withdrawn,  paying  a  like  duty, 
also  under  protest.  These  amounts  of  duty  were  demanded 
by  the  defendant  by  virtue  of  an  Act  of  Congress  passed  June 
80th,  1864,  (13  TJ.  S.  Stat,  at  Large^  202.)  This  action  was 
brought  to  recover  the  difference  between  a  duty  of  20  cents 
and  a  duty  of  30  cents  per  pound  on  the  teas,  on  the  ground 
that  the  legal  rate  of  duty  chargeable  under  the  circumstances 
was  only  20  cents  per  pound. 

Benedict,  J.  The  difference  of  opinion  as  to  the  proper 
rate  of  duty  on  the  teas  arises  out  of  the  somewhat  anomalous 
legislation  of  1864.    On  the  29th  of  April,  1864,  the  day  on 


240  EASTERN  DISTRICT  OF  NEW  YORK, 

Smith  V.  Draper. 

which  these  teas  arrived,  Congress  passed  a  joint  resolution, 
(13  U.  S.  Stat  at  Large^  405,)  which  provided,  "  that,  until 
the  end  of  sixty  days  from  tbe  passage  of  this  resolution,  50 
per  cent,  of  the  rates  of  duties  and  imposts  now  imposed  by 
law  on  all  goods,  wares,  merchandise,  and  articles  imported, 
shall  be  added  to  the  present  duties  and  imposts  now  charge- 
able on  the  importation  of  such  articles."  The  1st  section  of 
the  Act  of  June  30th,  1864,  provided,  that  teas  imported  on 
and  after  the  1st  day  of  July,  1864,  should  be  subject  to  a 
duty  of  25  cents  per  pound.  The  19th  section  of  the  same 
Act  declared,  "  that  all  goods,  wares,  and  merchandise  which 
may  be  in  the  public  stores  or  bonded  warehouses  on  the  day 
and  year  this  Act  shall  take  effect,  shall  be  subjected  to  no 
other  duty,  upon  the  entry  thereof  for  consumption,  than  if 
the  same  were  imported  respectively  after  that  day."  The 
20th  section  of  the  same  Act  provided,  that  the  joint  resolu- 
tion of  April  29th,  1864,  "  shall  not  be  deemed  to  have  taken 
effect  until  after  the  thirtieth  day  of  April,  eighteen  hundred 
and  sixty-four,  and  shall  be  and  remain  in  force  until  and  in- 
cluding the  thirtieth  day  of  June,  eighteen  hundred  and  sixty- 
four,  and  any  duties  which  shall  have  been  exacted  and  re- 
ceived, contrary  to  the  provisions  of  this  section,  shall  be 
refunded  by  the  Secretary  of  the  Treasury." 

In  this  state  of  the  law,  I  consider  it  clear,  that  the  legal 
duty  payable  upon  a  consumption  entry  of  teas,  made  April 
30th,  1864,  was  30  cents  per  pound.  The  Act  of  1861  had 
fixed  the  duty  at  20  cents,  and  the  resolution  of  April  29th, 
1864,  increased  that  duty  by  50  j>er  cent  This  resolution  took 
effect  at  the  beginning  of  the  day  of  its  passage.  ( United 
States  V.  WilliaraSy  1  Paints  O.  C.  jB.,  261 ;  The  Ann^  1  Gal- 
lison^  62 ;  United  Stales  v.  Arnold^  1  GaUison^  348 ;  Arnold 
V.  United  States^  9  Cranch^  104.)  These  teas,  having  arrived 
on  the  29th  of  April,  were  subject  to  the  provisions  of  the 
resolution.  It  was,  therefore,  the  duty  of  the  Collector  to  re- 
fuse the  consumption  entry,  on  the  refusal  of  the  plaintiffs  to 
pay  the  duty  of  30  cents,  and  any  argument  based  on  a  sup- 
posed illegality  in  bis  action  in  this  respect  must  fall. 
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It  is  insisted,  on  behalf  of  the  plaintiffs,  that  the  effect  of 
the  20th  section  of  the  Act  of  June  30th,  1864,  is,  to  forbid 
Courts  to  declare  that  any  other  rate  of  duty  than  20  cents 
was  lawful  before  the  Ist  day  of  May,  1864,  and  that,  conse- 
quently, the  demand  of  30  cents  in  this  case  must  be  held  to 
have  been  illegal.  1  do  not  understand  the  statute  to  have 
such  retro-active  effect.  There  are  no  words  in  the  Act  which 
declare  an  intention  that  it  shall  be  retro-active,  while  the 
provision  for  relief  in  cases  where  the  extra  duty  has  been 
paid,  indicates  a  contrary  effect.  For,  if  the  effect  of  the  Act 
were  to  make  illegal  all  exaction  of  extra  duties  which  had 
been  made  on  the  29th  and  30th  of  April,  the  provision  di- 
recting the  Secretary  of  the  Treasury  to  refund  such  duties 
would  be  unnecessary.  The  ordinary  remedy  against  the  Col- 
lector would  give  perfect  relief. 

The  intention  of  this  20th  section  was  to  equalize  the  oper- 
ation of  the  joint  resolution  of  April  29th,  as  between  two 
classes  of  persons — those  whose  goods,  owing  to  the  failure  to 
enforce  the  resolution  until  a  late  hour  on  the  30th  of  April, 
had  gone  into  consumption  upon  payment  of  the  former  rate» 
of  duty,  and  those  who,  on  later  hours  of  the  same  day,  had 
been  compelled  to  pay  the  extra  duty  of  50  per  cent,  upon 
similar  entries.'  The  Act  provides,  as  a  measure  of  relief,  for 
refunding  the  extra  duties  actually  paid  on  the  29th  and  30th 
of  April,  and  relieves  from  their  obligation  to  pay  such  extra 
duties  those  who  had  entered  their  goods  for  consumption  on 
paying  only  the  former  rates ;  but  it  makes  no  provision  for 
those  who,  although  their  goods  arrived  on  those  days,  did  not 
enter  them  for  consumption.  I  am  unable  to  see  how  the 
plaintiffs  can  claim  relief  under  this  section.  They  are  not 
within  the  classes  there  provided  for.  The  duty  which  they 
seek  to  recover  back  was  not  the  extra  duty  exacted  nnder 
the  resolution  of  April  29th,  but  was  the  duty  of  25  cents  per 
pound  imposed  by  the  1st  and  19th  sections  of  the  Act  of 
June  30th,  1864.  Those  articles  plainly  declare,  that  all  teasr 
in  warehouse  on  the  Ist  day  of  July,  1864,  shall,  on  being  en- 
tered for  consumption,  be  subject  to  a  duty  of  25  cents  per 
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pound,  and  to  no  other  duty.  No  question  is  raised  before 
me,  as  to  any  want  of  power  in  Congress  so  to  declare.  The 
teas  of  the  plaintiffs  were  in  warehouse  on  the  day  named  in 
the  Act,  and  must  be  held  to  have  been  legall}^  subjected  to 
the  rate  of  duty  which  the  Act  prescribes,  when  they  were 
entered  after  that  day  for  consumption. 

The  argument  on  the  part  of  the  plaintiffs  amounts  to  this, 
that  an  illegal  demand  by  Collector  Barney  compelled  them 
to  put  their  teas  into  a  warehouse ;  that  such  teas  were  there 
under  duress ;  and  that  the  subsequent  exaction  by  the  defend- 
ant must,  therefore,  be  held  to  have  been  unauthorized.  But 
the  demand  made  by  Collector  Barney  was  not  illegal,  nor 
did  it,  in  any  legal  sense,  compel  the  plaintiffs  to  put  their 
teas  into  a  warehouse.  That  disposition  of  their  goods  was 
voluntarily  selected  by  them  on  the  2d  of  May,  to  escape  any 
present  demand  for  duties,  and  to  await  future  legislation. 
Moreover,  if  illegal  action  by  Collector  Barne}',  on  the  30th  of 
April,  had  compelled  the  plaintiffs  to  warehouse  their  teas,  it  is 
not  clear  how  such  action  would  make  illegal  the  subsequent 
act  of  the  defendant,  and  warrant  a  judgment  against  him  in 
an  action  on  his  inaplied  promise  to  repay  moneys  illegally 
exacted.  The  question  raised  by  the  action  is — ^Did  or  did  not 
the  law  in  force  when  the  duties  were  exacted,  authorize  the 
defendant  to  exact  the  duties  which  he  did,  upon  a  consump- 
tion entry  of  the  teas  so  in  warehouse  ?  The  words  of  the 
Act  are  express,  and  it  cannot  be  held  that  the  Act  had  no 
effect  on  the  teas  because  the  importer  offered,  on  the  30th  of 
April,  to  pay  a  less  duty  on  them  than  was  then  legally 
chargeable. 

It  may,  also,  be  noticed,  as  affecting  any  argument  founded 
on  the  supposed  duress  in  this  case,  that  the  act  of  warehous- 
ing the  teas  on  the  2d  of  May,  is  the  act  which  is  claimed  to 
have  been  performed  under  duress.  But  the  act  of  ware- 
housing on  that  day  did  not  subject  the  teas  to  the  charge  of 
25  cents  duty.  The  teas  might  have  been  withdrawn  for  ex- 
port before  the  1st  day  of  July,  1864,  without  payment  of 
this  duty.    The  allowing  them  to  remain  in  warehouse  until 
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the  statute  of  June  30th,  1864,  took  effect,  and  then  entering 
them  for  consumption,  did,  however,  h»'ing  them  directly 
within  the  provisions  of  that  Act ;  and  then  the  defendant 
became  authorized  to  demand  the  duty  of  25  cents  per  pound. 
My  conclusion,  therefore,  is,  that  the  plaintiffs  cannot  recover; 
and  it  has  been  arrived  at  after  giving  to  the  elaborate  and 
ingenious  argument  presented  on  their  behalf  the  most  careful 
consideration.  The  case  has  features  of  hardship,  but  the 
hardship  arises  from  the  failure  of  the  Act  of  June  30th,  1864, 
to  provide  relief  for  such  a  case.  I  must  declare  the  law  as  I 
find  it  laid  down  by  the  law-making  power. 

The  view  of  the  case  which  I  have  taken  makes  it  unne- 
cessary for  me  to  notice  the  various  questions  raised  by  the 
defendant  as  to  the  sufficiency  of  the  tender  and  of  the  pro- 
tests, and  as  to  the  effect  of  the  warehouse  bond.  There  must 
be  a  judgment  for  the  defendant. 


Hugh  Sangster 
Baotel  D.  Miller  and  others.    In  Equity. 

In  a  patent  for  an  "  improyment  in  lanterns,"  the  process  of  causing  "  the  at-* 
tachment  of  the  lamp  to  the  lantern  by  the  operation  of  pressing  the  lantern 
down  upon  the  spring  catches,"  is  not  well  distinguishable  from  the  process  of 
causing  the  attachment  by  pressing  the  lamp  upwards  through  the  aperture 
into  the  lantern,  the  mode  of  fastening  being  the  same. 

A  mere  change  in  form,  involving  no  invention,  is  not  patentable. 

(Before  K£LS0K|  J.,  Southern  District  of  New  York,  August  22d,  1865.) 

This  was  a  final  hearing,  on  pleadings  and  proofs.  The 
bill  was  founded  on  Letters  Patent  for  an  "  improvement  in 
lanterns."  The  patent  was  originally  issued  June  lOth,  1851, 
and  claimed  the  mode  of  attaching  the  lamp  to  the  lantern  by 
means  of  the  springs  and  flanges^  as  therein  substantially  de- 
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scribed.  A  suit  was  tried  upon  the  patent  in  the  District  of 
Massachusetts,  at  the  May  term,  1855,  upon  pleadings  and 
proofs,  in  which  the  novelty  of  the  improvement  was  attacked, 
and  a  decree  was  rendered  for  the  defendants.  The  patent 
was  afterwards  surrendered,  and  a  reissue  granted  on  the  2l8t 
of  August,  1856,  in  which  tlie  patentees  disclaimed  the  fasten- 
ing of  the  lamp  to  tlie  lantern  by  springs,  and,  also,  the  fasten- 
ing of  the  springs  to  the  upper  part  of  the  lamp  and  extending 
down  so  as  to  spring  outward,  over  a  flange  in  the  lantern,  but 
claimed  the  constructing  and  arranging  the  springs  to  cause 
the  attachment  of  the  lamp  to  the  lantern,  by  the  operation 
of  pressing  the  lantern  down  upon  the  springs,  and,  also,  ar- 
ranging thumb  pieces  at  the  base  of  the  lamp,  by  extending 
the  springs  toward  each  other  horizontally,  and  thus  forming 
an  elbow  catch  to  rest  against  the  shoulder  of  the  flange  of  the 
lantern. 

Vine  W.  Kingsley^  for  the  plaintiff. 

Zucien  Birdseye^  for  the  defendants. 

Nelson,  J.  The  amendment  of  the  claim  will  hardly  help 
oat  the  novelty  of  the  improvement,  against  the  proof  of  lamps 
previously  in  use,  embracing  substantially  a  similar  arrange- 
ment of  the  parts  connecting  the  lamp  with  the  lantern. 
Causing  "  the  attachment  of  the  lamp  to  the  lantern  by  the 
•operation  of  pressing  the  lantern  down  upon  the  spring 
'  catches,"  is  not  well  distinguishable  from  the  process  of  caus- 
ing the  attachment  by  pressing  the  lamp  upwards  through  the 
aperture  into  the  lantern — the  mode  of  fastening  being  the 
same — which  seems  to  have  been  in  general  use  at  the  date  of 
this  discovery.  The  construction  of  the  parts  is  the  same,  in 
substance,  in  the  reissue,  as  that  described  in  theoriginal  patent, 
but  the  patentees  suppose  that  they  have  avoided  the  objection 
by  changing  the  form  of  the  claim.  I  think  they  have  fallen  into 
an  error;  and  that  the  claim  itself,  as  set  forth  in  the  reissue,  is 
not  the  subject  of  a  patent,  but  is  a  mere  result  from  the  ar- 
rangement and  combination  of  the  parts. 


AUGUST,  1866.  245 


The  Nellie  D. 


Tlien,  as  to  the  second  claim — the  arrangement  of  the 
thumb  pieces  attached  to  the  springs.  This  is  but  a  change  of 
form.  The  springs  may,  perhaps,  be  worked  with  greater 
facility  than  when  the  thumb  piece  is  straight,  instead  of  being 
bent ;  but  the  change  is  only  in  degree.  It  involves  no  inven- 
tion.   It  is  simply  the  device  of  the  mechanic. 

Upon  the  whole,  I  think  it  quite  clear  that  the  improve- 
ment described  in  the  original  patent  was  the  one  which  the 
patentees  supposed  they  had  made,  and  that  the  change  of  the 
claim  in  the  reissue  was  an  afterthought,  resorted  to  after  the 
trial,  in  May,  1855,  in  the  District  of  Massachusetts ;  and 
further,  that,  upon  the  proofs,  there  was  nothing  original  or 
novel  set  forth  in  either  patent. 

A  decree  must  be  entered,  dismissing  the  bill. 


The  Nellie  D. 

Where  two  sailing  vessels  are  beating  in  the  same  direction,  the  hindmost  ves- 
sel is  bound  to  know  tliat  the  leading  vessel  must  come  about  on  running  out 
her  course,  and  to  know  the  time  and  place  when  and  where  the  manoeuvre 
must  take  place,  and  to  take  proper  measures  to  permit  the  movement  without 
coming  into  dangerous  proximity. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  August  22d,  1866.) 

This  was  a  libel  in  rem.^  filed  in  the  District  Court,  by  the 
owners  of  the  schooner  Sea  Bird,  against  the  schooner  Nellie 
D.,  to  recover  damages  for  a  collision  which  occurred  between 
the  two  vessels,  on  the  morning  of  the  2l8t  of  November,  1860, 
while  they  were  beating  up  through  the  entrance  into  the 
lower  bay  of  New  York  at  Sandy  Hook.  The  wind  was 
northwest,  or  west  by  north,  and  a  five  or  six  knot  breeze. 
Both  vessels  were  on  the  starboard  tack,  going  toward  Sandy 
Hook  beach.  The  Sea  Bird  was  leading,  and  slightly  to  the 
windward,  and  tacked  about,  and,  on  her  larboard  tack  east- 


246  SOUTHERN  DISTRICT  OP  NEW  TORK, 

The  NeUie  D. 

■-       ■  f « 

ward,  passed  the  Nellie  D.,  which  vessel,  after  going  some 
thirty  or  forty  yards,  also  tacked  about,  passing  the  other  ves- 
sel on  her  tack  eastward.  The  Sea  Bird,  after  ninning  out 
her  course  as  far  as  it  was  prudent  to  go,  came  about,  and 
while  her  sails  were  filling  on  the  starboard  tack,  and  before 
she  got  under  way,  the  two  vessels  came  in  contact,  their  lar- 
board bows  together,  doing  considerable  damage  to  each. 

Charles  JDonohue^  for  the  libellant. 
William  J.  Haskett^  for  the  claimants. 

NelsoNj  J.  I  have  looked  with  some  care  into  the  plead- 
ings and  proofs,  with  a  view  to  ascertain  whether  either  or  both 
of  the  vessels  committed  any  fault  in  navigation,  and,  as  both 
were  suflferers,  whether  or  not  the  case  could  be  fairly  disposed 
of,  on  the  hypothesis  that  neither  was  in  fault.  But,  after  the 
most  careful  scrutiny,  I  feel  bound  to  say  that  I  can  see  no 
fault  in  the  navigation  of  the  Sea  Bird.  On  the  contrary,  she 
ran  out  her  tack,  and  came  about,  according  to  usage  and 
safe  seamanship,  and  could  have  done  nothing  more  to  avoid 
the  disaster.  The  Nellie  D.,  following  her,  on  the  tack  east- 
ward, was  bound  to  know  that  the  leading  vessel  was  obliged 
to  come  about  on  running  out  her  course,  and  about  the  time 
and  place  the  manoeuvre  must  necessarily  take  place,  and 
should  have  taken  the  proper  measure  to  permit  the  movement 
without  coming  into  dangerous  proximity.  This  was  clearly 
in  her  power,  and  she  should  have  exercised  it  early  enough  to 
avoid  coming  together. 

It  is  urged  that  the  Nellie  D.  was  to  the  windward,  and 
that  the  Sea  Bird  was  in  fault  in  coming  aboat  with  the  two 
vessels  in  that  relative  position.  But  the  answer  is,  that  the 
Sea  Bird  had  no  choice  in  the  manoeuvre  adopted.  If  she  had 
not  tacked  she  woald  have  gone  upon  the  sboals.  Besides,  I 
do  not  agree  that  the  Nellie  D.  was  to  the  windward.  On  the 
contrary,  the  weight  of  proof  is  otherwise;  and,  indeed,  it 
would  be  difficult  to  account  for  the  collision  of  the  two  lar-. 
board  bows  at  all,  on  this  hypothesis. 

The  decree  below  is  affirmed. 
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The  officer  in  charge  of  the  navigation  of  a  vessel  is  not  a  competent  lookout. 

The  pilot  house  is  not  the  proper  place  for  a  lookout. 

A  sailing  vessel  which  discovers  a  steamer  approaching  her  at  night  ought  to 

exhibit  a  light,  or  she  will  be  held  in  fault  if  a  collision  occurs  between  her 

and  the  steamer. 
Damages  apportioned,  because  both  vessels  were  in  fault. 
Both  parties  having  appealed,  and  the  decree  being  affirmed,  no  costs  of  appeal 

were  allowed  to  either  party.  * 

(Before  Nelson,  J.,  Southern  District  of  New  York,  August  22d,  1865.) 

This  was  a  libel  in  rem^  filed  ia  the  District  Court,  by  the 
owner  of  the  schooner  J.  R.  Price,  against  the  steamer  Park- 
ersbargh,  to  recover  damages  for  a  collision  which  occurred  be- 
tween the  two  vessels,  on  the  morning  of  the  10th  of  April, 
1859,  before  daylight,  some  eight  miles  below  Barnegat,  on 
the  coast  of  New  Jersey,  and  three  or  four  miles  from  shore. 
The  District  Court  decreed  that  both  vessels  were  in  fault,  and 
apportioned  the  damages,  and  both  parties  appealed  to  this 
Court. 

Daniel  J),  Zord,  for  the  libel! ant. 

John  E.  Parsons^  for  the  claimant. 

Nelson,  J.  The  steamer  was  on  her  way  from  New  York 
to  Baltimore ;  the  schooner  from  Brandy  wine,  Delaware,  to 
New  Haven.  The  night  was  somewhat  cloudy,  and  the 
weather  hazy.  The  moon,  which  had  shone  through  the 
clouds,  was  about  setting  at  the  time  of  the  collision.  The 
wind  was  light,  so  that  the  schooner  had  very  little  motion  in 
the  water.  There  was  .no  light  exhibited  on  the  schooner, 
though  she  had  seen  the  steamer  several  miles  before  the  acci- 
dent. 

The  steamer  was  in  charge  of  the  second  mate,  and  his 
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watch  consisted  of  himself  and  two  hands,  one  of  whom  was 
at  the  wheel,  and  the  other  on  deck  as  a  lookout.  At  and 
before  the  collision,  the  lookout  had  been  sent  to  a  house  at 
the  stern  to  get  the  line  ready  to  throw  the  lead,  and  was  thus 
engaged  at  the  moment  it  occurred.  The  only  lookout  at  the 
time  was  the  second  mate,  who  was  in  the  pilot  house,  and  had 
the  care  and  management  of  the  navigation  of  the  vessel. 
This  pilot  house  was  between  forty  and  fifty  feet  from  the  bow 
of  the  steamer. 

I  have  frequently  held,  that  the  officer  in  charge  of  the 
navigation  of  the^vessel  is  not  acompetent  lookout,  as  his  vari- 
ous duties,  as  officer  of  the  deck,  are  incompatible  with  the 
undivided  attention  exacted  of  a  lookout  in  the  discharge  of 
duty  ;  and,  also,  that  the  pilot  house  is  not  the  proper  place 
for  the  lookout.  I  think  it  clear,  therefore,  for  these  reasons, 
that  the  steamer  was  in  fault. 

I  also  think  the  schooner  was  in  fault  for  not  showing  a 
light,  especially  after  discovering  the  steamer,  which  the  hands 
saw  was  approaching  them. 

I  concur,  therefore,  with  the  Court  below,  that  the  damages 
should  be  apportioned,  and  affirm  the  decree.  "So  costs  are 
allowed  either  side,  as  each  party  has  appealed. 


ElCHARD  W.    CeAMBE 

William  W.  Allen  and  others. 

Where  a  tug,  in  towing  a  vessel  on  the  Niagara  river,  was  so  negligently  navi- 
gated, that  the  tow  struck  some  piles,  and  was  separated  fVom  the  tug  and 
carried  down  the  river  over  Niagara  Falls  and  lost,  and  the  tow  had  no  anchor 
on  board,  and  it  appeared  to  be  tho  better  opinion,  on  the  proofs,  though  not 
certain,  that,  if  she  had  had  one,  she  might,  by  casting  it,  have  been  held  uutil 
the  tug  could  come  to  her  relief:  ffddj  that  the  absence  of  the  anchor  was  a 
fault  on  the  part  of  the  tow. 
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Ikldt  also,  that  the  drifting  and  loss  of  the  tow  was  the  direct  and  immediate 
consequence  of  the  collision  with  the  piles,  and  that  the  tug  was  liable  for  such 
loss,  notwithstanding  the  want  of  an  anchor  on  the  tow. 

The  uncertainty  as  to  the  degree  of  fault  and  its  consequences,  where  both  ves- 
sels are  chargeable  with  them,  brings  the  case  within  the  reason  of  the  rule 
of  apportionment. 

The  injured  party,  in  this  case,  is  entitled,  as  indemnity  for  his  loss,  to  the  value 
of  his  vessel,  at  the  time  aud  place  of  her  loss,  in  the  currency  of  the  place 
where  the  injury  happened.  But,  as  the  suit  is  brought  in  another  country, 
he  is  entitled  to  a  sum,  in  the  currency  of  the  latter  country,  which  approxi- 
mates most  nearly  to  that  to  which  he  is  entitled  in  the  country  where  the  in- 
jury occurred. 

(Before  Nelson,  J.,  Northern  District  of  New  York,  August  22d,  1865.) 

This  was  a  libel  in  personain^  filed  in  the  District  Court, 
by  the  owner  of  a  scow  against  the  owners  of  the  steam  tng 
Griffen,  to  recover  damages  for  the  loss  of  the  scow.  The 
District  Court  apportioned  the  damages,  and  the  respondents 
appealed  to  this  Court. 

Nelson,  J.  The  tug  was  engaged  in  towing  the  scow  from 
Buffalo,  down  the  Niagara  river,  to  Port  Kobinson,  on  Chip- 
pewa creek,  Canada.  The  tug,  in  entering  the  mouth  of  the 
creek,  was  so  navigated  that  the  scow  struck  the  piles  in  the 
**  cut "  at  the  entrance,  and  became  separated  from  another  tow 
to  which  she  was  fastened  by  a  hawser,  and  was  carried  down 
the  river  over  Niagara  Falls,  which  were  situated  some  four 
miles  below,  and  lost. 

I  agree  with  the  Court  below,  that  the  immediate  injury 
to  the  scow,  by  coming  in  contact  with  the  piles,  was  dcca- 
sioned  by  negligence,  or  want  of  proper  skill,  on  the  part  of 
the  master  of  the  tug,  and  that  the  only  question  in  the  case 
is,  as  to  the  rule  that  should  govern  the  damages  to  be  allowed. 
The  scow  struck  the  piles  some  eight  feet  inside  of  the  star- 
board corner  of  her  bow,  making  a  considerable  hole  in  the 
bow  above  the  water  line.  Having  parted  her  hawser,  she 
was  necessarily  carried  down  the  current  of  the  Niagara  river, 
which  wab  of  considerable  strength  there^  and  passed  over  the 
Falls.     The  scow  had  no  anchor  on  board,  and  the  better 
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opinion,  on  the  proofs,  is,  that  if  she  had  had  one,  she  might, 
by  casting  it,  have  been  held  until  the  tug  could  come  to  her 
relief.  The  latter,  as  soon  as  the  accident  happened,  detached 
herself  from  the  other  tow,  and  re-entered  the  river,  to  rescue 
the  scow,  but  the  scow  had  descended  it  so  far  as  to  render  re- 
lief impossible.  I  agree,  also,  with  the  Court  below,  that  the 
want  of  a  fit  and  proper  anchor  on  board  of  the  scow  was  a 
fault  for  which  her  owner  is  responsible.  The  owners  of  the 
tug  had  a  right  to  presume  that  the  scow  was  seaworthy, 
which  includes  an  anchor  as  a  part  of  her  equipment. 

It  is  urged  by  the  respondents,  that,  as  the  total  loss  of  the 
Bcow  was  oQcasioned  by  her  going  over  the  Falls,  and  as  that 
might  have  been  prevented  if  she  had  had  an  anchor  on  board, 
they  should  have  been  held  liable  only  for  the  damage  done  to 
the  scow  by  her  coming  in  contact  with  the  piles ;  that  the 
subsequent  damage  or  loss  is  attributable  solely  to  the  fault  of 
her  owner ;  and  that  the  collision  with  the  piles  was  not  the 
pix)ximate  cause  of  this  subsequent  loss.  I  am  inclined  to 
think,  under  all  the  facts  and  circumstances  of  the  case,,  that 
it  cannot  be  said,  that  the  drifting  of  the  scow  down  the  cur- 
rent of  the  river  and  over  the  Falls,  after  the  separation  of  the 
hawser  which  fastened  her  to  the  other  tow,  was  not  the  direct 
and  immediate  consequence  of  the  collision,  as  much  so  as  if 
the  accident  had  occurred  in  the  middle  of  the  river.  Nor 
can  it  be  said  with  certainty  that  the  presence  of  an  anchor 
would  have  saved  her.  I  agree,  that  its  absence  was  a  fault, 
as,  by  reason  of  it,  all  parties  concerned  were  deprived  of  the 
benefit  of  the  use  of  it  in  the  attempt  to  arrest  the  drifting  of 
the  injured  vessel;  and  it  seems  to  me  that  this  uncertainty 
as  to  the  degree  of  fault  and  its  consequences,  where  both 
parties  are  chargeable  with  them,  brings  the  case  within  the 
reason  of  the  rule  of  apportionment.  It  is  agreed,  that  this 
rule  is  not  an  exact  measure  of  damages ;  but,  upon  the  whole, 
and  as  a  general  rule,  it  is  more  often  just  and  reasonable  in 
practice  than  a  rule  would  be  which  should  require  the  Court 
to  divide  the  damages  according  to  the  degree  of  fault  com- 
mitted by  each  vessel.    I  shall  concur,  therefore,  in  the  judg- 
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ment  of  the  Court  below,  in  the  rule  adopted  as  to  the  measure 
of  damages. 

Then,  as  to  the  question  of  currency.  The  Commissioner 
found  the  value  of  the  scow,  or  the  damages,  which  is  the  same 
thing,  at  the  time  and  place  of  the  accident,  in  Canadian  cur- 
rency. If  the  suit  had  been  in  Canada,  the  sum  so  found 
would  have  determined  the  amount  of  the  decree  ;  and  to  this 
sum,  at  the  place  where  the  injury  happened,  the  injured  party 
is  entitled,  as  indemnity  for  the  loss.  This  suit,  however,  is  in 
another  country,  and  the  rule  seems  to  be  well  settled,  and  is 
certainly  the  just  rule,  as  between  the  parties,  to  allow  a  sum, 
in  the  currency  of  the  country  where  the  suit  is  brought,  which 
approximates  most  nearly  to  that  to  which  the  party  is  entitled- 
in  the  country  where  the  damage  occurred.  The  Commis- 
sioner found  the  amount  in  the  currency  of  that  country,  and 
also  the  difference  between  that  and  the  currency  here,  which 
is  forty-nine  ^^  centu7n.  That  difference  was  very  properly 
added  by  the  Court.  If  it  had  been  the  other  way,  it  should 
have  been  deducted. 

The  decree  of  the  Court  below  is  affirmed,  with  costs. 


John  C.Bibdsall  v.  William  Pereoo. 


Where  the  patentee  of  a  machine  grants  an  exclusive  right,  under  his  patent,  to 
make  and  sell  machines  in  a  given  territory,  for  a  specified  fee  to  be  paid  to 
him  for  each  machine  made  and  sold,  and  brings  a  suit  against  the  grantee 
to  recover  fees  due  and  unpaid  for  machines  made  and  sold,  it  is  no  defence, 
by  way  of  special  plea  in  bar  of  the  action,  that  the  plaintiff  has  infringed 
such  exdusiye  right. 

Nor  is  it  a  defence,  by  way  of  plea  in  bar,  that  the  plaintiff  was  not  the  first 
and  original  inventor  of  what  his  patent  claims. 

In  an  amended  declaration,  it  is  proper  to  state  the  citizenship  of  the  parties 
in  the  present  tense,  without  stating  such  citizenship  as  existing  at  the  time 
of  the  commencement  of  the  suit. 

(Before  Hall,  J.,  Northern  District  of  New  York,  August,  1865.) 
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Demurrer  to  pleas.  The  declaratioti,  which  was  an 
amended  one,  set  out  that  the  plaintiff  ^^is  a  citizen  of 
the  State  of  Indiana,"  and  that  the  defendant ''  is  a  citizen 
of  the  State  of  New  York."  It  then  averred,  in  substance, 
that  the  defendant  entered  into  a  contract  or  agreement  in 
writing  with  the  plaintiff,  in  and  by  which  the  plaintiff 
agreed  to  allow,  and  did  allow  and  transfer,  to  the  defendant 
the  exclusive  right  to  manufacture  and  sell  a  certain  clover 
machine,  (for  which  patents  had  been  issued  by  the  United 
States  to  the  plaintiff,  on  the  18th  of  May,  1858,  and  on  the 
13th  of  December,  1859,  for  the  period  of  fourteen  years 
from  the  dates  of  said  patents  respectively,)  for  the  supply 
of  the  territory  of  the  Eastern  part  of  the  State  of  New 
York,  as  described,  until  the  said  patent  should  expire ;  and 
in  and  by  which  the  defendant  did  undertake  and  agree  with 
the  plaintiff,  to  pay  the  plaintiff,  for  such  exclusive  right  to 
manufacture  and  sell  such  clover  machines,  the  sum  of 
thirty-five  dollars  for  each  and  every  machine  manufactured 
and  sold  by  him  for  the  supply  of  the  territory  aforesaid,  one 
half  thereof  to  be  paid  on  the  sale  of  each  machine  so  sold 
by  him,  and  the  balance  in  six  months  after  such  sale  ;  that 
the  defendant,  on  the  30th  of  November,  1863,  manufactured 
and  sold  a  large  number,  to  wit,  thirty-eight,  of  said  clover 
machines,  whereby  the  defendant  became,  and  was,  on  the  1st 
of  June,  1864,  indebted  to  the  plaintiff  in  the  sum  of  $1,338, 
to  be  paid,  &c.  It  also  averred  a  request  of  payment,  and 
that  such  debt  was  unpaid,  &c.  The  contract  was  made  with 
the  defendant  and  one  Spencer,  his  then  partner,  but,  by  its 
terms,  it  became  the  separate  contract  of  the  defendant,  on 
the  subsequent  dissolution  of  the  firm.  This  appeared  on  the 
face  of  the  declaration.  The  defendant  pleaded  nil  debet 
and  three  or  more  special  pleas.  By  his  third  plea,  he 
alleged,  in  substance,  that,  after  the  alleged  making  of  the 
agreement  declaimed  on,  and  before  the  alleged  manufacture 
and  sale  of  any  of  said  clover  machines  by  the  defendant,  to 
wit,  on  the  31st  of  December,  1861,  and  at  divera  other 
times  both  before  and  after  that  day,  without  ^he  consent  and 
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against  the  will  of  the  defendant,  the  plaintiff,  by  himself, 
and  by  and  through  his  authorized  agents,  manafactured  and 
Bold  one  hundred  of  said  clover  machines,  for  the  supply  of 
the  district  and  territory  described  in  said  contract  and  decla- 
ration ;  that  all  of  said  machines  were  so  manufactured  and 
sold  by  the  plaintiff  and  his  authorized  agents,  for  use,  and 
were,  in  fact,  used,  with  the  knowledge  and  consent  of  the 
plaintiff,  within  and  for  the  supply  of  said  territory,  contrary 
to  the  intent  and  meaning  of  the  contract,  and  in  violation 
thereof,  &c.,  by  means  whereof  the  defendant  did  not,  on  the 
Ist  day  of  January,  1862,  nor  at  any  other  time  thereafter, 
have  or  enjoy  the  exclusive  right  of  manufacturing  and  selling 
said  machines,  for  the  supply  of  the  said  territory  or  any  part 
thereof;  and  that  the  defendant  was,  at  all  times,  ready  and 
willing  and  able  to  manufacture  and  sell  said  machines  for 
the  supply  of  said  territory,  and  to  pay  the  plaintiff  thirty- 
five  dollars  on  each  and  every  machine  thus  manufactured 
And  sold  by  him  for  the  supply  of  said  territory,  if  the  plaintiff 
would  have  allowed  and  secured  to  the  defendant  the  excla- 
fiive  right  of  manufacturing  and  selling  said  machines  for  the 
supply  of  said  territory,  but  which  the  plaintiff  neglected  and 
refused  to  do.  To  this  third  plea  the  plaintiff  demurred,  and 
assigned,  as  special  cause  of  demurrer,  that  said  plea  was 
double,  in  this,  that  it  contained  several  and  distinct  matters 
of  defence.  By  a  fourth  plea,  the  defendant  alleged,  in  sub- 
stance, that  the  patents  mentioned  in  the  agreement  set  out 
in  the  amended  declaration  were  void,  because  the  plaintiff 
was  not  the  first  and  original  inventor  of  the  improvements 
therein  claimed  as  the  plaintiff's  invention,  and,  also,  because 
each  of  the  patents  was  for  more  than  was  the  invention  of 
the  plaintiff.  This  plea  then  concluded  as  follows :  ^^  Where- 
fore this  defendant  says,  that,  if  any  such  contract  or  agree- 
ment was  ever  in  fact  made  or  entered  into  by  the  said  de- 
fendant and  the  said  Samuel  Spencer  with  said  plaintiff,  as  is 
in  that  behalf  alleged  in  said  amended  declaration,  the  same 
was  void  and  of  no  force  or  effect,  for  want  of  consideration 
therefor,"  &c.    To  this  fourth  plea  the  plaintiff  demurred, 
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asBigning  for  gpecial  cause  of  demurrer,  that  such  plea  was 
argumentative. 

Hall,  J.  The  opinion  of  this  Court  on  the  defendant's 
demurrer  to  the  original  declaration  in  this  case,  would  seem 
to  be  decisive,  so  far  as  this  Court  is  concerned,  of  the  princi- 
pal question  raised  by  the  demurrer  to  the  third  plea.  The 
contract  of  the  parties,  as  set  forth  in  the  original  declaration, 
was  substantially  the  same  that  is  set  out  in  the  amended  de- 
claration, with  the  exception  that,  in  the  latter,  it  is  alleged, 
that  the  plaintiflF "  agreed  to  allow,  and  did  allow  and  trans- 
fer, to  the  defendant,  the  exclusive  right,"  &c.,  while,  in  the 
former,  it  was  only  alleged,  that  he  "  agreed  to  allow  "  such 
exclusive  right ;  and  it  was  held,  under  the  former  demurrer, 
that  no  averment  of  full  performance  on  the  part  of  the  plain- 
tiff was  necessary.  If  this  conclusion  is  correct,  the  third  plea 
would  seem  to  be  bad  in  substance,  as  being  no  sufScient 
answer  to  the  plaintiff's  amended  declaration.  {Sdden  v. 
JPringley  17  Barbour,  458 ;  Thomas  v.  Quintardy  5  Dtiery  80.) 

The  third  plea,  as  pleaded,  admits  the  transfer  to  the  de- 
fendant, of  the  exclusive  right  mentioned  in  the  declara- 
tion, (  Washburn  v.  Gotdd,  3  Story,  122, 162 ;)  and  if,  after 
such  transfer,  the  plaintiff  infringed  that  exclusive  right,  the 
defendant  would  have  a  right  of  action  for  such  infringement. 
It  would  not,  however,  be  a  defence  to  this  action  for  the  re- 
coYcry  of  the  sum  agreed  to  be  paid  as  a  license  fee  for  the 
machines  which  the  plea  admits  were  made  and  sold  by  the 
defendant.  Even  if  such  damages  could  be  deducted  from 
the  plaintiff's  demand,  by  way  of  recoupment,  the  facts  alleged 
would  furnish  no  sufficient  defence,  by  way  of  special  plea, 
in  bar  of  the  plaintiff's  action ;  for,  recoupment  is  a  matter 
which,  it  is  said,  is  never  pleaded  in  bar.  {NiohoU  v.  Dusenr 
bury,  2  Comstock,  283,  286.)  And,  if  such  a  matter  could 
be  pleaded  in  bar  of  the  action,  it  would  be  necessary  to  aver 
that  the  defendant's  damages  were  at  least  equal  to  the  dam- 
ages of  the  plaintiff;  for,  otherwise,  the  plea  would  not  answer 
the  whole  action,  and  would  be  bad  for  that  reason.     But  it 
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18  not  matter  for  a  plea  in  bar,  under  any  circumstances,  {Id. 
286 ;)  and,  whether  the  defendant  claims  damages  for  an  in- 
fringement of  the  exclusive  right  transferred  to  him,  or  for 
the  violation  of  the  plaintiff's  agreement  to  allow  him  the 
exercise  of  that  exclusive  right,  the  rule  of  law  and  of  plead- 
ing is  the  same. 

The  demurrer  to  the  fourth  plea  presents  a  more  doubtful 
question.  The  plea  alleges  no  fraud  on  the  part  of  plaintiff, 
in  obtaining  the  contract,  there  is  no  express  warranty,  and, 
for  aught  that  appears,  the  plaintiff  supposed,  when  the  con- 
tract was  made,  that  he  was  the  original  and  first  inventor  of 
the  machine  specified,  and  that  his  patents  were  legal  and 
valid.  The  plea  does  not  allege  that  the  defendant  has  been 
disturbed  in  the  enjoyment  of  the  exclusive  right  which  the 
plaintift'  assumed  to  transfer,  by  any  person  holding  a  para- 
mount title,  or  aver  even  the  existence  of  any  such  paramount 
.  title.  Nor  does  it  allege  a  re-transfer  of  the  alleged  right, 
while  it  in  effect  admits  the  manufacture  and  sale  of  the 
twenty-eight  machines,  as  alleged  in  the  plaintiff's  declaration, 
without  the  defendants  having  rescinded  the  agreement  on 
the  ground  of  an  entire  failure  of  consideration,  because  the 
plaintiff  had  in  fact  no  exclusive  right  under  his  patents.  The 
defendant  has  made  and  sold  machines  during  the  existence 
of  the  agreement,  and  while  that  agreement  could  liave  been  set 
up  against  the  plaintiff,  if  he  had  brought  a  suit  against  the  de- 
fendant for  an  infringement  of  his  patents ;  and  I  am  of  the 
opinion  that  this  fourth  plea  is  bad  in  substance,  as  not  form- 
ing any  defence  to  the  plaintiff's  action.  {Kinsman  v.  Park- 
hurst^  18  Howard,  289, 293;  yfUder  v.  Adams,  2  Woodh.  & 
Jf.,  329,331;  Pitts  Y.Johnson,  1^  £ariour,810;  Thomas 
V.  Quintard,  5  Diier,  80  ;  Brooks  v.  StoUey,  3  McLean,  523, 
526.) 

But,  it  is  insisted,  on  the  part  of  the  defendant,  that  the 
declaration  is  bad  in  substance,  because  it  states  the  citizen- 
ship of  the  parties  in  the  present  tense,  instead  of  stating 
such  citizenship  as  existing  at  the  time  of  the  commencement 
of  the  suit,  it  being  insisted  that  this  allegation  of  the  amend- 
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ed  declaration  relates  to  the  date  of  the  filing  of  that  declarar 
tion,  and  not  to  the  time  of  the  commencement  of  the  Buit. 
This  objection  mast  be  overruled.  The  averment  is  sabstan- 
tially  in  the  form  used  in  all  cases  whei'e  snits  are  commenced 
by  capias^  or  by  the  service  of  a  declaration ;  and  it  is  clear 
that  the  amended  declaration  is  not  bad  for  the  cause  alleged. 
On  the  whole  case,  the  plaintiff  must  have  judgment  on 
the  demurrer,  with  leave  to  the  defendant  to  amend  within 
twenty  days,  on  payment  of  costs. 


The  Illinois. 

When  a  steamer  discoyers  the  light  of  an  approaching  sailing  vessel,  and  then 
loses  sight  of  it,  it  is  her  duty  to  check  her  speed,  and  even  to  stop,  if  need 
be,  until  she  again  discovers  the  light ;  and,  if  she  fails  to  do  so,  she  wiU  be 
held  in  fault,  in  case  she  collides  with  the  sailing  vessel. 

(Before  Nelson,  J.,  Sputhem  District  of  New  York,  September  8th,  1865.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owners  of  the  schooner  Statesman,  against  the  steamer  Illinois, 
to  recover  damages  for  a  collision  which  occurred  between 
the  two  vessels,  about  a  quarter  or  half  past  eight  o'clock  P.M., 
on  the  18th  of  August,  1863,  in  the  Chesapeake  Bay,  at  the 
mouth  of  the  Potomac  river,  a  little  to  the  northward  and 
eastward  of  the  light  ship  anchored  off  Smith's  Point  on  the 
west  side  of  the  Bay.  The  District  Court  decreed  for  the 
libellants,  and  the  claimants  appealed  to  this  Court. 

Edward  H.  Owenj  for  the  libellants. 

Washington  Q,  Morton^  for  the  claimants. 

Nelson,  J.  ,The  schooner  was  bound  up  the  bay  to  Balti- 
more. The  steamer  was  on  her  passage  from  Alexandriaj 
Virginia,  to  the  port  of  New  York,  with  some  1,300  oflScera 
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and  soldiers  on  board.  The  wind  was  from  the  east,  aboat 
east-north-east,  blowing  three  or  fonr  knots  the  hour,  with 
an  ebb  tide.  The  schooner  was  close  hanled  on  her  starboard 
tack,  heading  northwesterly,  about  north  by  west.  The  case 
as  stated  in  the  libel  is,  that,  when  the  steamer  was  first  seen, 
she  was  heading  to  the  southward,  towards  the  schooner,  and 
struck  her  starboard  bow,  carrying  away  her  bowsprit,  jib- 
boom,  head-gear,  and  fore-rigging,  and  drove  her  bow  around, 
bringing  her  starboard  side  against  and  under  the  port  side  ot 
the  steamer.  The  case  made  in  the  answer  is,  that,  while  the 
steamer  was  heading  about  south-south-east,  a  light  was  re- 
ported on  the  port  bow,  which,  as  afterwards  appeared,  was  the 
schooner,  and  which  bore  from  one  and  one-half  to  two  points 
on  the  port  bow  of  the  steamer,  the  steamer  then  heading 
about  south-east  by  south  half  south;  that  the  steamer's 
course  was  then  further  changed  one  point,  by  porting  her 
helm,  so  that  she  headed  about  south  by  east,  and  the  light 
opened,  so  as  to  bear  about  three  points  on  the  port  bow  of  the 
steamer;  that,  after  the  second  porting  of  the  helm,  the  light 
disappeared ;  that,  soon  after,  and  while  the  steamer  was  pro- 
ceeding on  her  course,  south  by  east,  the  light  reappeared, 
about  two  points  on  the  port  bow,  and  closing  on  the  steamer ; 
that  the  steamer's  helm  was  then  put  hard-a-port,  and  her  en- 
gine bells  were  rung  to  stop ;  that  the  schooner  immediately 
came  into  view,  steering  across  the  bows  of  the  steamer,  and 
heading  about  west,  towards  the  light  ship ;  and  that  the 
schooner's  jibboom  struck  the  steamer  on  her  port  bow,  and  the 
schooner  then  swung  alongside  of  the  steamer  and  damaged 
her  port  wheel. 

There  were  three  persons  on  board  of  the  schooner,  Nicker- 
son,  the  master,  Wiley,  the  mate  and  wheelsman,  and  Wilson, 
the  lookout,  who  were  in  charge  of  her  navigation,  and  wit- 
nessed the  collision,  and  who  concur  in  saying  that,  when  they 
first  discovered  the  lights  of  the  steamer,  their  couree  was 
north  by  west,  and  that  it  was  not  changed  till  the  moment 
of  the  accident,  when  the  master  ordered  the  wheel  to  be  star- 
boarded, in  order  to  ease  the  blow.     It  is  also  in  proof,  that 
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the  light  of  the  schooner  was  discovered  on  board  of  the 
steamer  in  time  to  have  taken  a  course  which  would  have 
cleared  her ;  that,  afterwards,  those  on  the  steamer  lost  sight  ot 
the  schooner ;  and  that,  when  they  again  discovered  her,  she 
was  crossing  the  bows  of  the  steamer,  according  to  the  proofs 
on  the  part  of  the  steamer.  On  the  part  of  the  schooner  the 
testimony  is,  that  the  steamer  was  then  coming  into  the 
schooner  on  her  starboard  bow. 

There  is  considerable  conflict  of  proofs  as  to  the  course  of 
the  vessels,  but  I  concur  with  the  Court  below,  that  the  weight 
of  it  is  decidedly  in  favor  of  the  position  of  the  schooner,  that, 
from  the  time  she  firet  discovered  the  lights  of  the  steamer, 
the  course  of  the  schooner  was  not  changed  till  the  moment 
of  the  collision,  and  then  to  lessen  the  eflfect  of  the  disaster. 

The  fault  of  the  steamer,  and  in  respect  to  which  there  is 
no  dispute  as  to  the  fact,  was  in  not  checking  her  speed,  and 
even  stopping,  if  need  be,  after  she  lost  sight  of  the  lights  of 
the  schooner,  until  she  again  discovered  them.  There  is  no 
excuse  for  this  neglect.  The  duty  has  been  repeatedly  enjoined 
by  the  decisions  of  the  Courts,  and  is  obvious  to  all  persons  of 
any  experience  in  navigation.  It  would,  in  all  reasonable 
probability,  have  prevented  the  disaster  in  this  case.  The 
evening  was  clear  and  starlight,  and  there  was  a  bright  light 
in  the  bow  of  the  schooner.  There  could,  therefore,  have  been 
no  great  difficulty  in  again  making  the  light,  after  it  had  dis- 
appeared, if  the  proper  steps  had  been  taken  by  those  on  board 
of  the  steamer. 

The  decree  of  the  Court  below  is  affirmed. 


SEPTEMBER  1865.  259 


Cutting  V.  Gilbert 


EoBEBT  L.  Cutting  and  others 
Sylvester  P.  Gilbert  and  SnERroAN  Shook.     In  Equttt. 

A  bill  of  peace,  founded  on  the  idea  that  all  persons  charged  with  a  tax  under 
the  99th  section  of  the  Internal  Revenue  Act  of  June  30th,  1864,  (13  U.  &  Stat 
at  Large^  273,)  have  such  a  unity  of  interest  in  contesting  the  tax,  that  they 
may  join  as  plaintiffs  in  a  bill  to  restrain  the  assessment  and  collection  of  such 
tax,  and  that  a  determinate  number  of  such  persons  may  appear  in  the  name 
of  themselves  and  for  the  rest,  will  not  lie. 

To  authorize  such  a  joinder  of  plaintiffs,  their  interest  must  be- not  only  one  in 
the  question,  but  one  in  common  in  the  subject  matter  of  the  suit. 

By  virtue  of  the  2d  section  of  the  Act  of  March  2d,  1833,  (4  U.  8.  Stat  at 
Large,  632,)  and  the  50th  section  of  the  Act  of  June  SOth,  1864,  (18  Id.  241,) 
the  proper  Court  of  the  United  States  has  power  to  prevent,  by  injunction, 
the  imposition  of  an  illegal  tax  under  the  latter  Act. 

Where  the  remedy  at  law  is  adequate,  an  injunction  is  always  refused.  It  will 
be  granted  to  prevent  a  multiplicity  of  suits  and  vexatious  litigation,  where 
the  right  has  been  established  at  law ;  and,  where  the  right  is  plain,  and  the 
remedy  at  law  is  not  adequate,  it  will  oftentimes  be  granted  without  even  a 
trial  at  law. 

A  tax-payer,  under  the  Internal  Revenue  laws,  has  a  remedy,  by  an  action  at 
law,  against  an  assessor,  who  makes  an  assessment  on  property  or  business  not 
liable  to  the  tax,  where  the  property  or  business  is.  disturbed  by  pretence  of 
the  authority. 

Where  a  great  number  of  persons  are  affected  by  a  tax,  and  the  remedy  by  sep- 
arate suits  in  Equity  will  involve  onerous  and  vexatious  litigation,  the  Court 
will  not  interfere  by  injunction  in  any  suit. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September,  16th,  1866.) 

This  was  a  bill  in  Equity,  filed  by  some  six  firms  of  the 
city  of  New  York,  licensed  and  doing  business  as  bankers  and 
brokers,  under  the  Internal  Revenue  Act  of  June  30th,  1864, 
( 13  V.  S.  Stat,  at  Large^  223,)  as  amended  by  tlie  Act  of 
March  3d,  1865,  (/rf.,  469,)  against  Sylverter  P.  Gilbert,  As- 
sessor, and  Sheridan  Shook,  Collector,  of  the  thirty-second 
collection  district  in  said  city,  as  well  for  themselves  as  all 
others  in  the  same  interest,  and  who  should  come  in  and  be 
made  parties  thereto,  and  contribute  to  the  expenses  of  the 
proceedings.     The  bill,  after  setting  forth  the  facts  which 
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raised  the  question  whether  or  not  brokers,  and  bankers  doing 
business  as  brokers,  who  had  bought  and  sold  stocks,  bonds 
and  other  securities  mentioned  in  section  99  of  the  Act  of 
1864,  on  their  own  account  and  for  themselves,  and  not  for 
others  or  on  commission,  were  properly  chargeable  with  the 
tax  prescribed  in  that  section,  prayed  that  it  might  be  ad- 
judged that  they  were  not,  and  that  the  defendants  might  be 
enjoined  from  assessing  or  collecting  the  tax. 

William  F.  AUerij  for  the  plaintiffs. 

Scrniud  G.  Courtneyy  {District  Attorney^  for  the  defen- 
dants. 

Nelson,  J.  The  Act  of  June  30th,  1864,  provides  for  the 
J)roduction  by  the  tax-payer  of  a  list  of  property  chargeable 
with  a  tax,  and  confers  power  upon  the  assessor  to  alter  and 
amend  the  same;  and  section  20  declares  that  the  said  assess- 
ors, &c.,  shall,  immediately  after  the  expiration  of  the  time  for 
hearing  appeals,  &c.,  make  out  lists  containing  the  sums  pay- 
able according  to  law  upon  every  object  of  duty  or  taxation 
for  each  collection  district,  which  lists  shall  contain  the  name 
of  each  person  residing  within  the  said  district,  &c.,  and  that 
the  assessor  shall  furnish  to  the  collectors  of  the  several  col- 
lection districts,  within  ten  days,  &c.,  a  certified  copy  of  such 
lists,  for  their  collection.  The  28th  section  provides  for  the 
collection  of  the  tax  by  the  collector.  The  bill  is  filed  to  stay 
the  assessment  and  collection,  by  those  officers,  of  the  tax 
claimed  to  be  due,  under  the  99th  section,  for  stocks,  bonds, 
&c.,  sold  by  the  plaintifls  for  themselves,  and  on  their  own 
account. 

If  the  question  before  me,  on  this  application,  turned  solely 
upon  my  opinion  as  to  the  liability  of  the  plaintiffs  to  this 
tax,  I  should  feel  bound  to  grant  it  at  once ;  for,  although  I 
appreciate  the  difficulties  and  perplexities  encountered  in  en- 
deavoring to  give  construction  to  the  various  provisions  of  the 
Act  of  1864,  and  of  the  amendments  of  1865,  and  in  recon- 
ciling and  harmonizing  the  same,  yet,  after  the  best  consider- 


SEPTEMBER,  1866.  261 


Cutting  V,  Gilbert 


ation  I  have  been  able  to  give  to  the  subject,  I  have  come  to 
the  conclasion  that  the  plaintiffs  are  not  liable  to  the  tax.  But 
other  considerations  must  be  taken  into  view  on  this  motion. 
This  is  a  bill  of  peace,  to  quiet  the  rights  of  parties,  and  to 
put  an  end  to  further  litigation.  The  bill  is  founded  on  the 
idea  that  all  persons  in  business  as  brokers,  or  who  are  bankers 
doing  business  as  brokers,  charged  with  the  tax  in  question, 
have  such  a  unity  or  joinder  of  interest  in  contesting  it,  that 
all  may  join  in  the  bill  for  that  purpose ;  and  that  as  the  par- 
ties are  so  numerous  as  to  make  it  inconvenient  to  join  all  of 
them,  a  determinate  number  mav  appear  in  the  name  of  them- 
selves and  for  the  rest.  I  have  not  been  able  to  concur  in  this 
view.  The  interest  that  will  allow  parties  to  join  in  a  bill  of 
complaint,  or  that  will  enable  the  Court  to  dispense  with  the. 
presence  of  all  the  parties,  when  numerous,  except  a  determi- 
nate number^  is  not  only  an  interest  in  the  question,  but  one  in 
common  in  the  subject  matter  of  the  suit ;  such  as  the  case  of 
disputes  between  the  lord  of  a  manor  and  his  tenants ;  or  be- 
tween the  tenants  ofonemanorand  those  of  another;  or  where 
several  tenants  of  a  manor  claim  the  profits  of  a  fair ;  or  in  a 
suit  to  settle  a  general  fine  to  be  paid  by  all  the  copyliold  ten« 
ants  of  a  manor,  in  order  to  prevent  a  multiplicity  of  suits. 
In  all  these  and  the  like  instances  given  in  the  books,  there  is 
a  community  of  interest  growing  out  of  the  nature  and  condi- 
tion of  the  right  in  dispute;  for,  although  there  may  not  be 
any  privity  between  the  numerous  parties,  there  is  a  common 
title  out  of  which  the  question  arises,  and  which  lies  at  the 
foundation  of  the  proceedings.  Tliere  are  analogous  cases, 
also,  where  such  a  bill  may  be  filed — such  as,  where  a  person 
•  has  an  exclusive  right  of  property  or  franchise  which  is  contro- 
verted by  numerous  persons,  as  in  the  case  of  the  Corporation 
of  York  claiming  an  exclusive  right  of  fishing  in  the  Kiver 
Onse  for  nine  miles,  and  which  right  was  contested  by  different 
lords  of  manors,  and  persons  resident  on  the  banks  of  the 
river,  as  the  litigation  would  have  been  endless,  if  the  Corpo- 
ration had  to  bring  actions  at  law.  The  same  principle  is 
found  in  the  case  of  T/ie  City  of  London  v.  Perkins^  (4  Bro. 
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Pari.  Ca8,y  158,)  to  establish  a  duty  or  tax  against  certain 
dealers  in  the  city ;  and  also  in  a  suit  on  behalf  of  a  charity 
for  a  rent-charge  against  the  ter-tenants  of  the  land. 

In  the  case, before  me,  the  only  matter  in  common  among 
the  plaintiffs,  or  between  them  and  the  defendants,  is  an  in- 
terest in  the  question  involved,  which  alone  cannot  lay  a  foun- 
dation for  the  joinder  of  parties.  There  is  scarcely  a  suit  at 
law,  or  in  equity,  which  settles  a  principle  or  applies  a  prin- 
ciple to  a  given  state  of  facts,  or  in  which  a  general  statute  is 
interpreted,  that  does  not  involve  a  question  in  which  other 
parties  are  interested,  as  for  instance,  the  doctrine  of  trusts, 
and  the  statutes  of  descents,  of  frauds,  of  wills,  and  the  like ; 
yet  no  lawyer  would  contend  that  such  an  interest  would  jus- 
tify a  joinder  of  parties  as  plaintiffs,  in  a  case  arising  under 
the  law  of  trusts,  or  under  any  of  the  statutes  mentioned. 
The  same  may  be  said  of  questions  arising  under  the  revenue 
laws,  such  as  the  tariff  and  the  excise  laws,  and  which  are  the 
subject  of  litigation  in  the  Courts  almost  daily.  Large  classes 
of  persons,  other  than  the  parties  to  the  suit,  are  interested  in 
the  questions  involved  and  determined.  To  allow  them  to  be 
made  parties  to  the  suit  would  confound  the  established  order 
of  judicial  proceedings,  and  lead  to  endless  perplexity  and 
confusion.. 

I  am  satisfied,  therefore,  that  this  bill  cannot  be  sustained, 
on  account  of  the  joinder  of  improper  parties  as  plaintiffs. 
But,  as  this  error  may  be  corrected,  and  as  there  are  other  cases 
before  me  in  which  it  does  not  exist,  I  shall  proceed  to  express 
my  views  upon  them.  They  are  cases  in  which  the  bill  is  filed 
by  the  party  or  firm  against  whom  the  tax  is  threatened. 

I  do  not  doubt  the  jurisdiction  or  power  of  the  Courts 
to  interfere,  and  prevent  the  threatened  imposition  of  the  tax, 
if  it  is  illegal.  The  second  section  of  the  Act  of  March  2d, 
1833,  (4  U.  S.  Stat,  at  Large,  632,)  known  as  tlie  Force  Act, 
confers  jurisdiction  in  express*  terms,  and  has  been  applied  to 
the  Act  of  1864,  by  its  fiftieth  section.  And  jurisdiction  had 
previously,  and  has  since,  been  upheld  and  exercised  upon  gen- 
eral principles  of  equity  jurisprudence.     {Osbom  v.  Bank  of 
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United  States^  9  Wheatan^  738 ;  State  Bank  of  Ohio  v.  Knoop^ 
16  Howard,  369 ;  Dodge  v.  WooUey,  18  Id.^  331 ;  Jefferson 
Branch  Bank  v.  SkeHy,  1  Blacky  436). 

The  granting  of  the  writ  of  injunction,  generally  speaking, 
rests  in  the  exercise  of  the  &oui\d  discretion  of  the  Court. 
Where  the  remedy  at  law  is  adequate,  it  is  always  refused. 
It  will  be  granted  to  prevent. a  multiplicity  of  suits  and  vexa- 
tions litigation,  where  the  right  has  been  established  at  law ; 
and,  where  the  right  is  plain,  and  the  remedy  at  law  is  not 
adequate,  it  will  oftentimes  be  granted  without  even  a  trial  at 
law. 

Although  it  was  denied,  on  the  argument,  by  the  learned 
counsel,  that  the  tax-payer,  under  the  internal  reveriue  laws, 
had  a  remedy  at  law,  I  am  satisfied,  on  examination,  that  this 
is  a  mistake.  The  position  may  be  true,  as  respects  the  col- 
lector, but  I  regard  the  liability  of  the  assessor  as  settled,  in 
a  case  of  illegal  assessment,  by  which  I  mean  an  assessment 
on  property  or  business  not  liable  to  the  tax.  This  is  a  naked 
trespass,  where  the  property  or  business  is  disturbed  by  pre- 
tence of  the  authority.  Even  a  Court  of  special  and  limited 
jurisdiction  is  liable,  in  cases  where  its  powers  are  carried  be- 
yond its  jurisdiction.  I  agree,  however,  that  the  remedy  at 
law  in  this  case  is  not  adequate,  and  that,  for  this  reason,  in 
ordinary  cases,  the  party  would  be  entitled  to  relief  in  equity. 
The  main  reason  why  this  remedy  at  law  is  not  adequate  is 
the  multiplicity  of  suits.  The  want  of  responsibility  of  the 
officers,  I  do  not  regard  as  material  or  controlling,  for  the  rea- 
sons stated  hereafler. 

I  have  said  that,  in  ordinary  cases,  a  writ  of  injunction  will 
be  granted,  to  prevent  a  multiplicity  of  suits  at  law.  The 
embarrassment  in  the  present  case  is  from  the  great  number 
of  persons  affected  by  the  tax.  The  remedy  in  equity  would 
involve  a  litigation  almost,  if  not  quite,  as  onerous  and  vexa- 
tious as  suits  at  law.  Each  tax-payer  would  be  obliged  to  file 
a  bill,  in  order  to  obtain  relief.  As  to  the  litigation  and  mul- 
tiplicity of  suits,  therefore,  the  difference  in  the  proceedings 
in  the  one  tribunal  or  in  the  other  will  scarcely  justify  the 
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interposition  of  a  Court  of  Equity  in  favor  of  the  party  com- 
plaining, especially  where  the  inconvenience  to  the  Govern- 
ment in  the  collection  of  its  public  revenue  is  much  more 
serious  in  the  latter  tribunal.  I  agree  that,  if  the  joinder  of 
parties  in  this  case  could  Jbe  maintained,  this  difficulty  of  a 
multiplicity  of  suits  in  equity  would  be  very  much  diminished ; 
but,  for  the  reasons  already  stated,  I  am  entirely  satisfied  that 
it  is  without  precedent  or  principle. 

It  has  been  strongly  urged,  that  the  amounts  of  money  in- 
volved in  this  controversy  are  very  large,  far  beyond  the  ability 
or  means  of  these  officers  to  respond  in  actions  at  law.  But, 
whether  these  officers  are  of  sufficient  responsibility  or  not,  it 
must  be  remembered  that  the  litigation  is  substantially  be  * 
tween  the  ta:2?-payer  and  the  Government ;  and  it  would  be 
unjust  to  the  latter  to  doubt,  that,  if  the  tax  should  be  ulti- 
mately found  to  be  illegal,  the  Government  will  at  once  refund 
with  interest,  the  money  thus  illegally  collected.  Indeed,  the 
44th  section  of  the  Act  has  pledged  the  Goyernment  to  this 
effect,  in  advance. 

CTpon  the  whole,  without  pursuing  the  examination  of  the 
case  further,  my  conclusion  is,  that,  under  the  peculiar  facts 
and  circumstances  attending  this  case,  and  for  the  reasons 
above  stated,  the  injunction  should  be  withheld,  and  the  par- 
ties bo  left  to  their  remedy  at  law. 


The  Island  Cnr. 

j  Where  a  steamed  going  to  New  York  tlirough  Hell  Gate  saw  a  schooner  drifting 

I  towards  her  with  the  tide,  there  heing  no  wind,  and  did  not  stop,  as  she  might 

have  done,  in  an  eddy,  to  let  the  schooner  pass,  but  went  on  until  she  was 
caught  in  the  tide  and  intercepted  the  schooner's  drift,  and  a  collision  ensued : 
I  Held,  that  the  steamer  was  in  fault. 


(Before  Nelson,  J.,  Southern  District  of  New  York,  September  29th,  1865.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  by  the 
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owner  of  the  schooner  Peri,  against  the  steamer  Island  City, 
to  recover  damages  for  the  sinking  of  the  schooner,  by  a  col- 
lision which  took  place  between  her  and  the  steamer,  in  Hell 
Gate,  off  Hallett's  Point,  at  about  half-past  nine  o'clock  A. 
M.,  on  the  morning  of  the  27th  of  September,  1862,  the  wind 
being  very  light  from  the  north-north-east,  and  the  tide 
strong  flood.  The  District  Court  dismissed  the  libel,  and  the 
libellaut  appealed  to  this  Court. 

Robert  D.  Benedict^  for  the  libellant. 
Jamea.M.  Smithj  for  the  claimant. 

Nelson,  J.  The  schooner  was  on  her  passage  into  the 
Sound  from  the  city  of  New  York,  making  her  way  through 
Hell  Gate.  The  steamer  was  coming  down  from  Mamaroneck 
to  the  city.  The  schooner  tacked  across  from  Hallett's  Cove 
toward  the  New  York  shore,  and  again  came  about,  when 
abreast,  or  nearly  so,  of  Astoria,  and  made  again  for  the  Long 
Island  shore.  She  had  got  some  slight  headway  on,  on  this 
tack,  when  the  wind  entirely  failed  her,  and  she  was  in  danger 
of.  being  swept  by  the  tide  on  to  the  shore.  Thereupon  the 
master  immediately  took  measures  to  bring  her  about,  her 
motion  in  the  water  being  sufficient  to  accomplish  this  ma- 
noeuvre ;  but,  from  the  loss  of  the  wind,  she  drifted  along  in  the 
tide  to  Hallett's  Point,  when  she  was  struck  on  her  starboard 
quarter,  abaft  her  fore-chains,  by  the  steamer.  The  steamer 
came  down  in  the  eddy  to  Hallett's.  Point,  the  usual  track  for 
small  steamers,  and,  having  seen  the  schooner  below,  endeav- 
ored to  stop  in  the  eddy,  to  allow  her  to  pass,  but  her,  the 
steamer's,  bow  having  caught  in  the  tide,  she  shot  across  the 
schooner's  track  while  drifting,  which  occasioned  the  collision. 

The  learned  counsel  for  the  steamer,  aware  that  it  was  her 
duty  to  take  care  and  avoid  the  schooner,  as  a  general  rule, 
has  endeavored  to  show  that  the  schooner  was  in  fault,  and 
that  hence  the  collision  was  unavoidable ;  that,  in  her  tack  to 
the  Long  Island  shore,  she  approached  too  near  the  rocks,  and 
that,  on  coming  about,  her  stern  struck  them,  which  had  the 
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effect  to  carry  her  head  by  the  tide  towards  the  shore,  and 
brought  her  against  the  steamer ;  and  that,  if  she  had  tacked 
about  sooner,  she  would  have  avoided  the  rocks,  and  the  drift 
by  the  tide  would  have  carried  her  across  the  bows  of  the 
steamer  in  safety.  Bat,  as  respects  this  charge  of  fault  against 
the  schooner,  it  must  be  said,  that  the  failure  of  the  wind  left 
the  vessel  in  a  helpless  condition,  and  that  everything  seems 
to  have  been  done  which  was  fairly  within  the  means  of  the 
master  and  hands.  The  real  fault,  upon  the  proofs  in  the  case, 
is  rather  attributable  to  the  neglect  of  the  steamer  in  not 
taking  instant  measures  to  stop  in  the  eddy,  on  firet  discover- 
ing the  situation  of  the  schooner,  in  the  midst  of  these  dan- 
gerous waters.  If  she  had  done  so,  the  latter  would  have 
passed  the  point  in  safety.  There  was  time  enough  for  the 
steamer,  after  the  schooner  was  seen,  to  liave  stopped  in  the 
eddy,  and  kept  out  of  the  tide  till  she  had  passed ;  but,  as  the 
steamer  was  going  at  the  rate  of  some  fifteen  miles  the  hour, 
the  delay  was  fatal.  Before  she  could  be  stopped,  she  got  into 
the  tide,  and  intercepted  the  drift  of  the  schooner. 
The  decree  of  the  Court  below  is  reversed. 


The  David  and  Caboline. 

Where  a  carrier  receives  fire-clay  retorts  cased  in  straw,  and  not  in  a  proper 
condition  to  be  shipped  with  safety  for  any  considerable  voyage,  he  is  bound 
to  stow  them  with  reference  to  their  condition,  if  he  chooses  to  receive  them. 

A  memorandum  at  the  foot  of  a  bill  of  lading,  "  not  accountable  for  breakage," 
cannot  excuse  negligence  and  want  of  skill  in  stowage,  whereby  breakage  oc- 
curs daring  the  voyaga 

(Before  Nemon,  J.,  Southern  District  of  Kew  York,  October  25th,  1865.) 

This  was  a  libel  in  rem,  filed  in  tlie  District  Court,  to  re- 
cover damages  for  injury  to  a  cargo  of  fire-clay  retorts  shipped 
from  Antwerp  to  New  York  by  tlie  brig  David  and  Caroline, 
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The  District  Court  dismissed  the  libel,  and  the  libellants  ap- 
pealed to  this  Court. 

Charles  Edwa/rds^  for  the  libellants. 

Joseph  H.  Dukea^  for  the  claimant. 

Nelson,  J.  The  retorts  in  question  are  hollow  ware,  some 
24  inches  wide,  a  half  circle,  and  flat  at  the  bottom  ;  external 
measure,  from  28  to  36  inches  ;  height,  20  inches ;  hollow  part, 
20  by  12  inches,  and  from  8  to  9  feet  long  ;  weighing  from 
1,500  to  1,800  pounds  each  ;  thickness  of  the  ware,  from  2i 
to  3  inches. 

It  is  insisted,  on  the  part  of  the  libellants,  diat  the  dam- 
age, which  was  occasioned  by  the  breaking  of  the  retorts,  is 
attributable  to  unskillful  stowage,  which  is  denied  by  the 
claimaint.  Some  of  the  retorts  were  cased  in  wood,  some  in 
straps,  and  others  in  straw.  This,  it  appears,  is  the  usual  way 
in  which  these  articles  are  shipped.  Most  of  the  retorts  broken 
were  cased  in  straw,  and  were  stowed  across  and  resting  upon 
two  transverse  beams  in  the  hold  of  the  vessel,  the  ends  pro- 
jecting over  the  beams  some  two  feet.  They  were  piled  up, 
three  or  four  tiers,  one  above  the  other,  on  the  beams,  without 
any  support  at  the  ends  or  middle,  and,  as  is  claimed,  were 
broken  by  the  weight.  The  preponderance  of  the  proof  is, 
that  this  was  bad  stowage,  and  occasioned  the  damage  com- 
plained of.  Indeed,  the  evidence  is  nearly  all  one  way  on  this 
point.  But,  it  is  insisted  by  the  claimant,  that  the  retorts 
cased  in  straw  were  not  in  a  proper  state  or  condition  to  be 
shipped  with  safety  for  any  considerable  voyage  ;  and  that,  if 
they  had  been  cased  in  wood  or  strips,  the  damage,  even  stowed 
as  they  were,  would  not  have  occurred.  But  there  are  two 
answers  to  this  objection — first,  the  carrier  should  not  have 
received  them  in  this  condition,  or,  if  he  chose  to  do  so,  he 
should  have  seen  to  it  that  they  were  stowed  with  reference  to 
the  imperfect  state  of  the  covering — and,  second,  the  proofs 
show  that  this  is  not  an  uncommon  or  unusual  condition  in 
which  these  articles  are  shipped. 
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It  is  further  insisted,  that  the  vessel  encountered  a  severe 
storm  in  the  course  of  her  voyage,  in  which  she  was  thrown 
upon  her  beam  ends,  and  that  the  damage  was  occasioned  by 
a  peril  of  the  sea.  This  would,  doubtless,  have  been  a  good 
answer  to  the  allegations  of  damage,  were  it  not  for  the  proofs 
of  unskillful  stowage.  That  sufficiently  accounts  for  the  break- 
age of  the  retorts,  from  the  weight  of  the  incumbent  tiers, 
without  proper  dunnage,  upon  the  transverse  beams  of  the 
vessel. 

It  is,  also,  urged,  that  a  memorandum  at  the  foot  of  the 
bill  of  lading,  as  follows,  '^  ship  not  accountable  for  leakage, 
breakage,  and  rust,"  exempts  the  carrier  from  responsibility. 
But,  the  answer  is,  that  this  cannot  excuse  negligence  and 
want  of  skill  in  the  stowage  of  the  retorts. 

I  think  that  the  Court  below  erred,  and  that  the  decree 
must  be  reversed,  and  a  decree  be  entered  for  the  libellants, 
to  recover  their  damages. 


Clark  Tompkins 
George  Gage  and  George  C.  Gage.    In  EQurrr. 

Where  one  claim  in  a  patent  claimed  a  combination  of  three  mechanisms,  and 
another  claim  in  the  same  patent  described  and  claimed  the  particular  manner 
in  which  the  three  mechanisms  were  combined  and  made  effective  in  produc- 
ing the  particular  result :  ffeldf  that  the  two  claims  claimed  the  same  inyen- 
tion. 

Eeld,  also,  there  being  no  evidence  that  the  double  claim  was  made  with  an 
intention  to  mislead,  that  the  patent  was  not  void  because  of  such  double 
claim. 

A  defence  of  want  of  novelty  in  the  invention,  in  a  suit  on  a  patent,  must  be 
made  out  by  satisfactoiy  and  preponderating  evidenoe.  It  is  not  enough,  to 
raise  a  doubt  on  the  question. 

A  claim  construed  in  the  light  of  the  preceding  and  descriptive  parts  of  the 
speciflcation. 
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The  iDtroduction  of  a  mechanical  equiyalent,  held  not  to  relieve  from  the  charge 
of  inMngement. 

In  construing  a  specification,  as  against  an  objection  that  it  points  out  no  means 
bj  which  a  particular  arrangement  can  be  made  to  operate  successfully,  where 
a  mechanical  equivalent  is  introduced  in  place  of  one  feature,  the  specification 
must  be  read  in  view  of  the  preceding  state  of  the  art  immediatelj  connected 
with  the  particular  subject-matter. 

Disapprobation  expressed  by  the  Court,  as  to  the  loose  manner  in  which  the 
specifications  of  patents  are  very  often  drawn  up. 

(Before  Shipman,  J.,  Northern  District  of  New  York,  October  26th,  1865.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  of  a  suit 
in  Equity,  founded  on  two  Letters  Patent  for  improvements 
in  rotary  knitting  machines,  one  granted  to  Daniel  Tainter,  ot 
Worcester,  Massachusetts,  November  30th,  1852,  and  assigned 
to  the  plaintiff;  and  the  other,  a  reissued  patent,  granted  to 
the  plaintiff  and  John  Johnson,  of  Troy,  New  York,  May 
15th,  1860,  on  the  surrender  of  an  original  patent  granted  to 
them  September  18th,  1855,  Johnson's  interest  in  the  reissued 
patent  having  been  assigned  to  the  plaintiff. 

Shipman,  J.  The  inventions  alleged  to  be  covered  by 
these  patents  are  of  great  utility  and  value.  The  bill  charges 
the  defendants  with  infringing  both  of  them.  As  it  is  not  my 
purpose  to  go,  in  detail,  into  the  discussion  of  the  evidence 
upon  which  the  questions  of  fact  in  this  controversy  depend, 
it  is  important  to  set  forth,  as  clearly  as  the  subject-matter 
will  admit,  my  construction  of  the  patents,  in  order  that  the 
grounds  upon  which  the  decision  rests  may  distinctly  appear. 
This  is  especially  necessary,  inasmuch  as  there  does  not  appear 
to  have  been  any  prior  litigation  of  the  questions  involved,  in 
which  any  judicial  construction  has  been  put  upon  the  patents. 

And,  first,  as  to  the  construction  of  the  Tainter  patent. 
There  are,  in  the  specification  of  this  patent,  what  purport  to 
be  two  distinct  claims,  in  the  construction  of  which  the  parties 
materially  differ.  The  first  claim,  as  I  understand  it,  is  for  a 
combination  consisting  of  three  distinct  parts,  and  limited  to 
them.  These  are,  the  peculiar  mechanism  for  forming  the 
stitches,  described  in  the  specification — the  draft  and  take-up 
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roller  revolved  by  mechanism  on  its  axis — and  the  mechanism 
80  connecting  the  draft  and  take-up  roller  with  the  peculiar 
knitting  device,  that  the  two  shall  rotate  coincidently,  or  in 
unison.  These  three  distinct  members,  in  combination,  form 
the  organized  mechanism  embraced  in  the  first  claim.  The 
second  claim  is,  in  its  legal  aspect,  not  materially  different 
from  the  first.  It  is  fuller,  inasmuch  as  it  embraces,  substan- 
tially, a  brief  description  of  the  particular  manner  in  which 
the  three  parts  are  combined  and  made  effective  in  producing 
the  intended  result.  I,  tlierefore,  regard  the  invention  as 
being  embraced  in  both  claims,  though  more  fully  described 
in  the  second  one.  The  attempt  to  separate  the  invention 
into  two  distinct  parts  has  certainly  failed.  The  same  inven- 
tion described  in  the  fii*st  claim  is  found  in  the  second,  and  no 
other  invention  is  found  there.  In  the  first  it  is  called  a  com- 
bination, in  the  second  an  arrangement. 

The  defendants  insist,  however,  that  the  fact  that  a  single 
invention  is  made  the  subject  of  two  distinct  claims  in  the 
same  specification — in  other  words,  is  claimed  twice — ^renders 
the  patent  void.  This  objection  to  the  validity  of  the  patent 
is  placed  upon  what  is  termed  by  counsel  "  duplicity  of  claim," 
and  the  argument  really  is,  that,  as  one  claim  is  but  a  repeti- 
tion of  the  other,  this  repetition  destroys  the  patent.  No 
authority  is  cited  in  support  of  this  objection,  and  no  reasons 
presented  which  give  it  weight  or  strength,  if  one  is  perceived 
by  the  Court.  It  is  clearly  not  like  the  case  where  two  dis- 
tinct inventions,  relating  to  wholly  distinct  subjects,  having  no 
objects  in  common,  are  embraced  in  the  same  patent ;  and  the 
objections  which  would  apply  in  such  a  case  have  no  applica- 
tion to  a  patent  like  the  one  now  under  consideration.  The 
blemish  must,  therefore,  be  regarded  as  mere  tautology,  which, 
while  it  may  make  the  instrument  less  clear  and  exact,  does 
not  impair  its  validity.  There  is  no  evidence  that  the  double 
claim  was  made  with  an  intention  to  mislead. 

The  utility  of  the  invention  is  conceded,  and  its  infringe- 
ment by  the  defendants,  under  this  construction  of  the  patent, 
is  not  denied. 
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The  only  remaining  question  arising  under  this  patent  is, 
whether  or  not  Daniel  Tainter  is  the  original  and  first  inven- 
tor. On  this  point,  the  burden  of  proof  is  on  the  defendants. 
The  patent  is  strengthened,  in  this  feature,  by  the  testimony 
of  Clark  and  Sandford,  and  I  do  not  think  that  the  proofs 
offered  by  the  plaintiff  are  overcome  by  the  evidence  adduced 
by  the  defendants.  It  is  not  enough  that  the  latter  raise  a 
doubt  on  this  question.  They  must  show,  by  satisfactory  and 
preponderating  evidence,  that  they  antedate  the  invention  set 
forth  in  the  patent.  After  a  careful  comparison  of  the  whole 
evidence  on  this  point,  I  think  they  have  failed  to  show  that 
any  combination  substantially  like  the  one  described  in  the 
Tainter  patent  existed  prior  to  his  invention. 

So  far  as  the  re-issued  patent  to  Tompkins  and  Johnson  is 
concerned,  the  defendants  are  charged  with  infringing  the 
second  claim  only.  This  claim,  when  read  by  itself,  is  simply 
for  revolving  the  shaping  plates  by  a  positive  motion  with, 
and  at  the  same  velocity  as,  the  take-up  motion,  substantially 
as  described.  The  object  of  this  arrangement  is  to  secure,  by 
the  lower  and  circular  plate,  an  even  pull  of  the  fabric  as  it 
comes  from  the  circular  row  of  needles  below,  keeping  the 
threads  at  uniform  angles,  and  thus  securing  its  uniform  elas- 
ticity. The  upper  plate  is  oval,  so  as  to  pass  the  web  in  a 
partially  flattened  state  to  the  rod  or  cloth  spreader.  The 
only  difliculty  with  the  claim  is,  that  it  is  not  so  full  and  spe- 
cific as  it  should  have  been.  But,  when  read  in  the  light  of 
the  preceding  and  descriptive  parts  of  the  specification,  it 
must  be  understood  to  embrace  the  connection  of  the  moving 
plates  with  the  take-up  mechanism,  and  their  operation  together 
in  the  peculiar  manner  set  forth.  This  is  the  only  construc- 
tion which  leaves  any  intelligent  meaning  in  the  claim.  This 
peculiar  arrangement  of  the  plates  and  take-up  mechanism,  is 
not  found  in  the  Whitehead  machine ;  nor  is  there  satisfactory 
evidence  that  it  existed  in  any  other  prior  to  the  invention  of 
Tompkins  and  Johnson. 

As  to  the  infringement,  the  only  important  difference  be- 
tween the  arrangement  and  operation  of  these  plates  in  the 
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plaintiff's  and  the  defendants'  machines  is,  that,  in  the  former, 
they  are  fixed  to  the  rod  or  spindle,  and  are  revolved  by  the 
gear  which  carries  it,  while,  in  the  latter,  the  spindle  to  which 
they  are  attached  turns  freely  and  without  gearing.  This  dif. 
ference,  in  the  judgment  of  the  Court,  is  not  material,  but  is 
only  a  mechanical  equivalent,  as  the  arrangement  is,  in  all 
other  respects,  nearly  identical,  and  accomplishes  tlie  same 
result  in  essentially  the  same  manner. 

It  is,  however,  objected  by  the  defendants,  that  the  speci- 
fication points  out  no  means  by  which  this  arrangement  can 
be  made  to  operate  successfully  in  a  machine  where  the  spin- 
dle carrying  the  plates  runs  free,  instead  of  being  driven  by 
gear.  This  point  is  not  free  from  difliculty.  But,  on  the 
whole,  I  conclude  that  the  patentees  had  a  right  to  assume 
that  those  who  desired  to  understand  all  the  conditions  under 
which  their  invention  could  be  operated,  were  acquainted  with 
the  preceding  state  of  the  art  immediately  connected  with  this 
particular  subject-matter.  A  mere  glance  at  the  Tainter 
machine,  with  which  all  persons  acquainted  with  this  branch 
of  business  must  be  presumed  to  be  familiar,  and  which  is 
referred  to  by  name  in  the  specification,  would  at  once  show 
that  it  is  immaterial,  so  far  as  the  function  and  arrangement 
of  these  plates  are  concerned,  whether  they  are  carried  round 
by  force  of  gear  applied  to  the  spindle,  or  on  a  free  spindle, 
by  force  of  the  web  acting  on  the  plates.  Indeed,  the  patent 
itself  says,  that  it  is  not  essential  that  the  plates  should  be 
immovably  fastened  to  the  spindle. 

It  is  insisted,  however,  by  the  defendants,  that  this  is  an 
after-thought,  inserted  in  the  reissued  patent  after  the  paten- 
tees had  seen  the  defendants'  machines,  and  for  the  purpose 
of  covering  what  was  not  embraced  in  the  original  patent. 
But  the  Court  has  no  means  of  judging  of  the  force  of  this 
objection,  as  the  original  patent  is  not  in  evidence.  As  no 
comparison  can  be  made  between  that  and  the  reissued  patent, 
no  inference  of  this  character  can  be  drawn  against  the  latter. 

It  follows,  from  these  views,  that  an  injunction  must  issue 
against  the  use  of  the  invention  described  in  the  Tainter 
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patent,  and  also  against  the  use  of  the  one  described  in  the 
second  claim  of  the  Tompkins  and  Johnson  patent. 

Before  dismissing  this  case,  I  deem  it  proper  to  express,  in 
explicit  terms,  the  disapprobation,  by  this  Court,  of  the  loose 
manner  in  which  the  specifications  of  patents  are  very  often 
drawn  up.  I  am  well  aware  that  sometimes  it  may  be  diffi- 
cult to  clearly  and  exactly  state  and  describe  the  subject- 
matter  of  an  invention.  This  is  the  case  where  the  mechan- 
ism constituting  or  embodying  the  invention  is  extensive  and 
complicated.  But  these  difficult  instances  bear  no  adequate 
proportion  to  the  cases  in  which  specifications,  and  especially 
those  parts  of  them  which  are  devoted  to  stating  the  claim, 
are  very  loosely  framed.  Patents  are  constantly  being  reissued, 
for  the  purpose  of  restating  the  claims  of  the  inventor,  in  order 
that  the  description  may  coincide  with  the  invention,  where 
the  subject-matter  is  neither  complicated  nor  difficult  to  de- 
lineate. In  many  cases  where  they  are  not  reissued,  the 
Courts  are  called  upon,  under  the  rule  of  "  liberal  construc- 
tion," to  pass  upon  confused  and  obscure  specifications,  and 
upon  claims  which  have  very  scant  and  imperfect  relation  to 
the  more  detailed  descriptions  in  the  bodies  of  the  instruments. 
This  loose  practice  is  injurious  to  in  ventore,  is  the  prolific  source 
of  litigation,  and  multiplies  the  embarrassments  and  labors  of 
the  Courts,  in  their  efforts  to  protect  the  fruits  of  inventive 
skill  and  meritorious  ingenuity.  If  a  small  proportion  of  the 
acumen  and  ability  which  counsel  exhaust  upon  the  construc- 
tion of  patents,  were  originally  expended  by  draughtsmen  in 
framing  them,  the  property  of  inventors  in  the  products  of 
their  ingenuity  would  be  much  more  secure,  and  its  protection 
by  the  Courts  much  more  easy  and  certain. 
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The  Act  of  FebnuHT  26th,  1845,  (6  U.  8.  Stat  at  Large,  721,)  requiring  a 
vrinen  protest  sgsiiut  tbo  paTmeat  of  duties,  in  onJer  to  sustain  an  action 
■gsiait  (be  CoUactor,  to  recover  them  back,  applies  to  the  payment  of  DnaKSr- 
tatoed  and  eatinuted  duties,  which  are  to  be  afterwards  liquidated,  and  the 
protest  maj  be  made  at  the  time  of  the  fioal  liquidation. 

The  bet  that  the  Collector  exacts  duties  In  violation  or  instructions,  does  not 
Eoppl;  the  want  of  a  protest. 

(Befbr«  NnsOB,  J.,  Southern  District  of  New  Tork,  October  2Tth,  1865.) 

Thib  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  alleged  excess  of  duties  paid 
hy  the  plaintifis,  bnt  not  under  protest,  on  the  importation  of 
certain  merchandise  which  was  snbject  to  duty  by  weight, 
nnder  the  Act  of  March  2d,  1861,  (12  IT.S.  Siat.  ai  Zarge,  178.) 
At  the  time  of  the  entry,  the  duties  were  estimated  on  a  given 
number  of  pounds,  as  shown  by  the  entry,  and  the  amount 
thus  estimated  was  paid  and  a  permit  granted  to  land  the 
goods,  with  the  usual  directions  to  the  Government  weigher 
to  weigh  the  selected  packages.  The  goods  were  weighed  and 
reported  with  the  cusUimary  allowance  for  tare,  but  no  allow- 
ance for  draft.  This  occurred  at  the  final  liqnidation  of  the 
duties,  and  after  the  Secretary  of  the  Treasury  had  issued  his 
circular  of  March  2lBt,  1861,  instrncting  the  officers  of  cus- 
toms that  allowances  on  account  of  tare  and  draft  wonld  be 
governed  by  the  58th  and  59th  sections  of  the  Act  of  March 
2d,  1799,  (1  U.  S.  Stat,  at  Zarge,  671, 672.) 

Oeorge  T.  Curtis,  for  the  plaintiffs. 

E.  Delafield  Smith,  {District  Attorney^  for  the  defendant, 

Nk:i-MN',  J.  The  only  question  presented  in  the  case  is — 
are  the  jiluintiffs  entitled  to  recover  the  excess  of  duties,  not 
having  I'lotested  at  or  before  the  final  liquidation  of  them  1 
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This  Court  has  decided,  {Napier  v.  Barney^  ante,  p.  l^l?) 
that,  under  the  58th  and  59th  sections  of  the  Act  of  March 
2d,  1799,  the  merchant  is  entitled  to  allowances  or  deduc- 
tions for  both  tare  and  draft,  on  articles  the  duties  on  which 
are  to  be  ascertained  by  weight. 

The  Act  of  February  26th,  1845,  (5  K  S.  Stat,  at  Large, 
727,)  which  revived  the  right  of  action  against  the  Collector 
to  recover  back  an  excess  of  duties  paid,  which  right  had  been 
taken  away  by  the  2d  section  of  the  Act  of  March  3d,  1839, 
(5  U.  S.  Stat  at  Large,  3*8,)  as  interpreted  by  the  Supreme 
Court,  in  Gary  v.  Curtie,  (3  How.,  236,)  contains  this  provi- 
sion :  ''  nor  shall  any  action  be  maintained  against  any  Col- 
lector, to  recover  the  amount  of  duties  so  paid  under  protest, 
unless  the  said  protest  was  made  in  writing,  and  signed  by  the 
claimant,  at  or  before  the  payment  of  said  duties,  setting  forth 
distinctly  and  specifically  the  grounds  of  objection  to  the  pay- 
ment thereof."  A  previous  clause  in  the  section  had  declared, 
that  nothing  in  the  Act  of  1839  should  take  away,  or  be  con- 
strued to  take  away,  or  impair,  the  right  of  any  person,  who 
had  paid,  or  should  thereafter  pay,  money,  as  and  for  duties, 
under  protest,  in  order  to  obtain  his  goods,  to  maintain  an 
action  against  the  Collector  to  recover  back  duties  not  author- 
ised or  payable  by  law.  The  construction  that  has  been  uni- 
formly given  to  this  Act  of  1845,  since  it  became  a  law,  is, 
that  to  entitle  the  merchant  to  a  suit  against  the  Collector  to 
recover  back  duties  illegally  exacted,  there  must  not  only  be  a 
protest  made  against  the  payment  at  or  before  the  payment, 
but  it  must  be  in  writing,  and  in  the  form,  substantially,  that 
is  prescribed  by  the  statute.  The  question  before  us  is,  whether 
or  not  the  facts  stated  and  agreed  upon  in  this  case  take  it  out 
of  this  construction  of  the  Act  of  1845,  no  protest  in  writing 
having  been  made. 

One  ground  taken  by  the  learned  counsel  for  the  plaintiffs, 
to  exempt  this  case  from  the  protest  required  by  the  Act,  is, 
that  the  Act  does  not  apply  to  the  case  of  the  payment  to  the 
Collector  of  "  unascertained  duties,"  which  are  payments  in 
gross,  on  an  estimate  as  to  amount,  and  where  the  merchant. 
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on  a  final  liquidation,  will  be  entitled  by  law  to  allowances  or 
deductions,  which  do  not  depend  on  the  rate  of  duty  charged, 
but  on  the  ascertainment  of  the  quantity  of  tlie  article  subject 
to  duty ;  that,  in  this  class  of  payments,  no  question  of  law  is, 
in  general,  supposed  to  arise  between  the  merchant  and  the 
Goverament;  that  the  other  class  of  payments,  "for  duties 
paid  under  protest  against  the  rate  or  amount  of  duties 
charged,"  comprehends  payments  where  the  merchant  claims 
that  the  rate  has  been  illegally  levied;  and  that,  in  this  class, 
a  protest  is  required,  in  order  to  give  notice  of  the  illegality  of 
the  assessment.  This  distinction  is  supposed  to  have  been  re- 
cognized and  acted  on  by  the  Court  in  the  case  of  Gary  v. 
Curtis^  in  expounding  the  Act  of  1839,  and  to  have  been  car- 
ried into  the  statute  of  184:5.  I  cannot  yield  assent  to  this 
view.  On  the  contrary,  the  payment  of  "  unascertained 
duties  "  by  the  merchant,  in  order  to  obtain  the  permit  to  land 
his  goods,  is  made  without  reference  to  the  nature  or  character 
of  the  questions  that  may  arise  before  the  appraisers,  measur- 
ers, or  weighers,  or  the  Collector,  and  affords  time  to  those 
ofiicers  to  ascertain  the  quality,  quantity,  weight,  or  measure, 
and  also  the  rate  or  amount  of  duty  to  be  paid,  while,  at  tlie 
same  time,  the  merchant  acquires  possession  of  the  bulk  of  his 
shipment  and  entry,  and  may  deal  with  the  goods  as  his  own. 
This  payment  is  but  preliminary  and  indefinite,  a  sum  in  gross 
and  by  estimate,  intended  to  be  large  enough  to  cover  the 
actual  legal  amount  of  duty,  when  ascertained.  The  ascer- 
tainment of  the  duty  is  subsequently  made,  in  conformity  with 
the  report  of  the  proper  custom-house  ofiicers,  the  money  in 
hand  is  applied,  and  any  balance  found,  on  liquidation,  over 
and  above  the  legal  duties,  is  refunded  to  the  merchant.  When 
this  practice  was  first  introduced  at  the  customs,  there  was 
some  embarrassment  as  to  the  time  when  the  protest  should  be 
made,  and  more  especially  since  the  Act  of  1845,  requiring  it 
to  be  made  in  writing ;  but  it  was  finally  agreed,  and  such  has 
been  the  practice  since,  that  if  the  protest  was  made  at  the 
time  of  the  final  liquidation  and  refunding  of  the  balance,  it 
was  in  time. 
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The  reference  to  the  two  classes  of  duties,  in  the  Act  of 
1839,  to  wit,  the  payment  of  "  unascertained  duties,"  and  of 
duties  paid  under  protest,  and  the  direction  that  they  should 
be  placed  to  the  credit  of  the  Treasurer  of  the  United  States, 
and  kept  and  disposed  of  as  other  moneys  paid  for  duties,  and 
the  enactment  itself,  grew  out  of  large  and  repeated  defalca- 
tions by  Collectors,  which  it  was  difficult,  if  not  impossible, 
for  the  Government  to  prevent,  on  account  of  the  conditions 
of  these  funds.  The  payment  of  "  unascertained  duties  "  had 
the  effect  to  keep,  at  all  times,  large  masses  of  money  in  the 
Iiands  of  the  Collectors,  of  which  no  return  was  made  to  the 
Secretary  of  the  Treasury  till  the  final  liquidation  of  the 
duties..  Many  hundreds  of  thousands  of  dollars  of  this  fund 
were  constantly  in  the  possession  of  the  Collector,  and  were 
sometimes  used  by  him  for  his  own  private  purposes.  In  the 
other  class,  duties  paid  under  protest,  the  Collector  claimed 
the  right  to  detain  them  while  in  litigation,  as  he  was  person- 
ally responsible  for  the  amount,  if  liltimately  decided  to  be 
illegally  exacted,  and  this  afforded  him  an  opportunity  to  use 
them  in  the  meantime.  This  Act  of  1839  struck  at  the  root 
of  the  evil,  by  requiring  the  Collector  to  pay  the  moneys  into 
the  Treasury,  the  same  as  in  the  case  of  all  other  duties.  The 
great  design  of  the  Act  was  to  prevent  these  frauds  and  defal- 
cations, and  it  effectually  accomplished  it.  Under  the  deci- 
sion of  the  Court  in  Oary  v.  Curtis,  the  Collector  was  no  more 
liable  to  suit  for  "unascertained  duties"  paid  over  to  the 
Treasury,  than  in  the  case  of  duties  paid  under  protest.  Both 
stood  upon  the  same  footing,  and  were  governed  by  the  same 
principle. 

The  other  ground  urged  by  the  learned  counsel,  to  take  the 
case  out  of  the  Act  of  184:5,  is,  that  the  excess  of  duties  paid  to 
the  Collector  by  reason  of  the  refusal  to  make  the  proper 
abatement  for  draft,  was  in  direct  violation  of  the  instructions 
of  the  Secretary  of  the  Treasury.  This  ground  is  plausible, 
and  would  seem  not  destitute  of  principle,  because  the  pay- 
ment is  an  exaction  in  violation  of  the  duty  of  the  officer,  who 
was  bound  to  obey  his  superior.    But  the  answer  is,  that  there 
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is  no  such  exception  in  the  Act  of  1845,  and,  also,  that  the 
provision  is  positive  and  explicit — "nor  shall  any  action  be 
maintained  against  any  Collector,  to  recover  the  amount  of 
duties  so  paid  under  protest,  unless  the  said  protest  was  made 
in  writing,  &c.,  setting  forth  distinctly  and  specifically  the 
grounds  of  objection,  &c."  The  instructions  of  the  Secretary 
would  have  been  good  ground  of  protest  against  the  payment 
of  the  duty.  The  omission  must  he  attributed  to  the  neglect 
of  the  merchant  rather  than  to  the  law.  I  am  satisfied,  there- 
fore, that  there  is  no  well-grounded  distinction  in  the  Act  of 
1839,  or  in  the  judgment  of  the  Court  in  Gary  v.  Curtis^  or 
in  the  Act  of  1845,  as  it  respects  the  necessity  of  a  written 
protest  under  the  latter  Act,  between  the  payment  of  "  unas- 
certained duties  "  and  of  duties  paid  under  protest;  that  a  pro- 
test must  be  made,  in  both  cases,  in  order  to  give  a  right  of 
action  against  the  Collector ;  that  such  has  been  the  established 
construction  of  the  Act  of  1845,  and  the  practice  under  it,  in 
this  Court,  since  it  went  into  operation. 

Actions  have  been  maintained  against  the  Collector  with- 
out protest,  but  they  were  cases  not  falling  within  the  Act, 
such  as  the  case  of  Ogden  v.  Maxwdl^  (3  Blatchf.  G,  G.  R.^ 
819),  to  recover  back  fees  illegally  exacted  for  constructive 
permits  to  land  passengers,  and  the  case  of  Hunt  v.  ScheU,  to 
recover  back  money  paid  by  mistake,  for  duties  which  had 
already  been  paid.  The  Act  of  1845  applies  to  the  payment 
of  duties,  and  not  to  fees  or  money  paid  by  mistake. 

Judgment  must  be  rendered  for  the  defendant. 
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Lewis  Wobthington  and  othebs 

vs. 
Leonabd  W.  Jbbomb. 

A  discharge  of  a  debtor,  under  a  State  iosolyent'law,  does  not  discharge  a  debt 
due  by  him  to  a  person  who  resides  in  another  State  at  the  time  the  insolvent 
proceedings  take  place,  and  who  does  not  become  a  party  to  such  proceeding^. 

That  the  debt  has  passed  into  a  judgment,  before  the  proceedings,  makes  no 
difference. 

Kor  does  it  make  any  difference,  that  the  indebtedness  rests  on  a  contract  paya- 
ble at  a  place  within  the  State  in  which  the  insolvent  proceedings  take  place. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  28th,  1865.) 

Thib  was  an  action  on  a  judgment.  The  defendant  pleaded 
an  insolvent's  discharge,  and  the  plaintiffs  demurred  to  the 
plea. 

JameB  K.  IliU^  for  the  plaintiffs. 

WiUiam  H.  Anihon^  for  the  defendants. 

Nelson,  J.  The  plaintiffs,  who  are  citizens  of  Ohio,  recov- 
ered a  judgment  against  the  defendant,  in  the  Superior  Court 
of  the  city  of  New  York,  in  1851,  for  the  sum  of  $1,147.05' 
In  1855,  the  defendant  obtained  the  benefit  of  the  insolvent 
Act  of  the  State  of  New  York,  the  discharge  under  which 
is  now  set  up  as  a  bar  to  this  action  on  the  judgment.  The 
plaintiffs  were  citizens  and  residents  of  Ohio  at  the  time  of  the 
insolvent  proceedings,  and  took  no  part  in  them.  It  has  been 
repeatedly  held  by  the  Supreme  Court  of  the  United  States, 
and  as  late  as  the  case  of  Baldwin  v.  Hcde^  (1  Wallace^  223,) 
that  a  discharge  under  a  State  insolvent  law  does  not  affect 
the  obligations  of  the  debtor  to  foreign  creditors,  to  which 
class  the  plaintiff  belong,  they  being  residents  of  the  State  of 
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Ohio,  unless  they  make  themselves  parties  to  the  insolvent 
proceedings.  This  seems  to  be  conceded  by  the  counsel  for 
the  defendant ;  bnt  it  is  supposed,  that  the  circumstance  that 
the  indebtedness  had  passed  into  a  judgment  before  the  pro- 
ceedings, takes  the  case  out  of  the  principle.  I  think  not. 
The  insolvent  Court  acquired  no  jurisdiction  over  the  plaintiflfs, 
or  over  any  indebtedness,  whether  resting  in  judgment  or  in 
contract,  due  to  them  by  the  debtor.  The  discharge  was  cora/m 
nanjvdice  as  to  the  foreign  creditor,  and  would  have  been  so, 
even  if  the  indebtedness  had  rested  on  a  contract  payable  at  a 
place  within  the  State  in  which  the  insolvent  proceedings  took 
place. 

Judgment  for  the  plaintiffi. 


The  Sunswick, 

Where,  in  a  suit  in  Admiralty,  in  the  District  Court,  the  question  was,  whether 
a  contract  was  one  of  afifteightment  on  the  part  of  a  vessel,  or  of  a  hiring  of 
the  vessel  and  her  crew,  she  to  be  navigated  by  the  hirer,  and  all  the  witnesses 
were  examined  before  the  Court,  and  the  question  was  simply  one  of  fact,  and 
turned  very  much  upon  the  weight  to  be  given  to  the  witnesses :  Held^  on 
appeal,  that  this  Court  would  not  disturb  the  finding,  even  if  it  differed  with 
the  District  Court. 

Where  a  cargo  of  iron,  carried  by  a  vessel  under  a  contract  of  affreightment, 
was  sunk,  and  its  owner,  after  notice  to  the  owner  of  the  vessel,  raised  and 
saved  the  iron :  Edd^  in  a  suit  to  recover  damages  for  the  non-delivery  of  the 
iron,  that  it  was  proper  to  allow,  as  such  damages,  the  expense  of  raising  the 
iron. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  30th,  1865.) 

This  was  a  libel  in  Tem>^  filed  in  the  District  Court,  against 
a  lighter  called  the  Sunswick,  to  recover  damages  for  the  non- 
delivery of  a  quantity  of  railroad  iron,  in  pursuance  of  a  con- 
tract of  afireightment,  at  a  point  on  the  Hackensack  river, 
where  a  new  bridge  was  being  constructed.  The  iron  was 
taken  from  Wetmore's  dock,  in  Brooklyn.  The  lighter  cap- 
sized, with  the  iron  on  board,  as  she  was  entering  the  Kills, 
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and  hence  failed  to  deliver,  it.     The  District  Court  decreed  for 
the  libellants,  and  the  claimant  appealed  to  this  Court. 

Washington  Q,  Morton^  for  the  libellants. 

Skeffington  Sanxay^  for  the  claimant. 

Nelson,  J.  The  main  point  in  the  defence  is,  that  there 
was  no  contract  of  affreightment  made  on  behalf  of  the  ves- 
sel, but,  on  the  contrary,  that  it  was  a  contract  of  hire  by  the 
libellants,  of  the  vessel  and  her  crew,  she  to  be  navigated  by 
them,  and  on  their  own  responsibility.  The  contract  was 
made  between  Hedenberg,  the  owner  and  claimant,  and 
an  agent  of  the  libellants.  Both  of  them  were  examined 
before  the  Court  below,  the  one  sustaining  the  contract,  as 
cue  for  freight  in  the  usual  way,  and  the  other  the  hiring  of 
vessel  and  her  crew,  she  to  be  under  the  exclusive  control  and 
pilotage  of  the  agent  of  the  libellants.  There  are  some  cor- 
roborating facts  and  circumstances  tending  to  support  each  of 
these  conflicting  views  of  the  transaction.  All  the  witnesses 
were  examined  before  the  Court,  and,  as  the  case  turns  very 
much  upon  the  weight  to  be  given  to  the  witnesses,  and  the 
question  is  simply  one  of  fact,  I  would  not  disturb  the  finding, 
even  if  I  differed  with  the  Court.  But  I  am  inclined  to  think, 
on  the  proofs,  as  they  appear  on  paper,  that  the  finding  was 
according  to  the  weight  of  testimony  and  the  attending  cir- 
cumstances, and  must,  therefore,  affirm  the  decree. 

A  point  is  made  upon  the  damages.  The  iron  cost  $2,050. 
The  libellants,  after  notifying  the  claimant  that  they  would 
hold  him  responsible  for  it,  and  that,  if  he  did  not  get  it  up^ 
and  deliver  it,  they  would  do  so  at  his  expense,  raised  it,  after 
his  refusal,  at  an  expense,  according  to  the  proofs  and  the  re- 
port of  the  Commissioner,  of  $671.22,  including  interest,  for 
which  a  decree,  with  costs,  has  been  rendered.  I  see  no  valid 
objection  to  this  assessment.  The  items  appear  fair  and  rea- 
sonable, and  make  up  the  loss  which  the  libellants  have  6ub« 
tained  by  the  non-delivery  of  the  iron  under  the  contract 

Decree  affirmed. 
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Emma  C.  Woobteb 
Jason  Cranb  and  others.    In  Equttt. 

Under  the  11th  section  of  the  Act  of  March  2d,  1861,  (12  U.  &  8iat.  at  Large, 
248,)  a  patent  for  a  design  for  a  reel,  consisting  of  the  making  of  the  reel  in 
the  shape  of  a  well  known  mathematical  figure,  the  reel  itself,  as  an  article  of 
manufacture,  heing  old,  is  not  valid. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  November,  1865.) 

This  was  a  final  hearing  in  Equity,  on  a  bill  founded  on 
Letters  Patent,  issued  October  20th,  1863,  for  a  design  for  a 
reel  to  contain  ruffles,  ladies*  dress  trimmings  and  other  goods, 
and  consisting  of  two  parallel  discs  of  pasteboard  connected 
by  four  bits  of  wood,  on  which  the  ruffle  was  wound  between 
two  pasteboard  sides.  The  pasteboard  was  cut  in  the  form  of 
a  rhombus  with  the  angles  rounded,  and  what  the  patentee 
claimed  was  "  the  design  and  configuration  of  the  reel." 

Thomas  P.  JSbWy  for  the  plaintiff. 

Sa7nuel  T.  Freeman^  for  the  defendants. 

Bbnediot,  J.  The  statuterelied  on,  as  giving  to  the  plaintiff 
the  right  sought  to  be  enforced,  is  the  11th  section  of  the  Act 
of  March  2d,  1861,  (12  U.  S.  Stat,  at  Large,  248,)  which  pro- 
vides '^  that  any  citizen  or  citizens,  or  alien  or  aliens,  having 
resided  one  year  in  the  United  States,  and  taken  the  oath  of 
his  or  their  intention  to  become  a  citizen  or  citizens,  who,  by 
his,  her,  or  their  own  industry,  genius,  efforts  and  expense,  may 
have  invented  or  produced  any  new  and  original  design,  or  a 
manufacture,  whether  of  metal  or  other  material,  ♦  ♦  * 
or  any  new  and  useful  pattern  or  print  or  picture,  to  be  either 
worked  into  or  worked  on,  or  printed,  or  painted,  or  cast,  or 
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Otherwise  fixed  on,  any  article  of  manufacture,  or  any  new 
and  original  shape  or  configuration  of  any  article  of  manufac- 
ture not  known  or  used  by  others  before  his,  her  or  their  in- 
vention or  production  thereof,  and  prior  to  the  time  of  his,  her 
or  their  application  for  a  patent  therefor,  and  who  shall  desire 
to  obtain  an  exclusive  property  or  right  therein  to  make,  use 
and  sell  and  vend  the  same,  or  copies  of  the  same,  to  others, 
by  them  to  be  made,  used  and  sold,  may  make  application  in 
writing  to  the  Commissioner  of  Patents,  expressing  such  de- 
sire, and  the  Commissioner,  on  due  proceedings  had,  may  grant 
a  patent  therefor,  as  in  the  case  now  of  i({>plication  for  a 
patent.'' 

I  am  not  aware  that  any  judicial  construction  has  been  given 
to  this  section.  No  authorities  were  cited  on  either  side,  show- 
ing any  adjudication  upon  the  question  involved.  There 
seems  to  me,  however,  little  doubt  as  to  what  should  be  the 
construction  to  be  put  upon  it,  when  sought  to  be  applied  to  a 
case  like  the  present.  In  this  case,  the  reel  itself,  as  an  article 
of  manufacture,  is  conceded  to  be  old,  and  not  the  subject  of 
a  patent.  The  shape  applied  to  it  by  the  plaintiff  is,  also,  an 
old,  well-known  mathematical  figure.  Now,  although  it  does  not 
appear  that  any  person  ever  applied  this  particular  shape  to  this 
particular  article,  I  cannot  think  that  the  Act  was  intended  to 
secure  to  the  plaintiff  an  exclusive  right  to  use  this  well-known 
figure  in  the  manufacture  of  reels.  The  Act,  although  it  does 
not  require  utility  in  order  to  secure  the  benefit  of  its  pro- 
visions, does  require  that  the  shape  produced  shall  be  the  re- 
sult of  industry,  genius,  efforts  and  expense,  and  must,  also,  I 
think,  be  held  to  require  that  the  shape  or  configuration  sought 
to  be  secured,  shall,  at  least,  be  new  and  original,  as  applied 
to  articles  of  manufacture.  But  here  the  shape  is  a  common  one 
in  many  articles  of  manufacture,  and  its  application  to  a  reel 
cannot  be  said  to  be  theresult  of  industry,  genius,  efforts  and  ex- 
pense. No  advantage  whatever  is  pretended  to  be  derived  from 
the  adoption  of  the  form  selected  by  the  plaintiff,  except  the  inci- 
dental one  of  using  it  as  a  trade-mark.  Its  selection  can 
hardly  be  said  to  be  the  result  even  of  effort.    It  was  simply  an 
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arbitrary,  chance  selection  of  many  well-known  shapes,  all 
equally  well  adapted  to  the  purpose.  To  hold  that  such  an 
application  of  a  common  form  can  be  secured  by  lettere  pat- 
ent, would  be  giving  to  the  Act  of  1861  a  construction  broader 
than  I  am  willing  to  give  to  it. 

The  decree  must,  therefore,  be  for  the  defendant. 


T^E  IJotted  States. -y^.  Philip  Donlan. 

The  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  New  York 
has,  by  virtue  of  the  Act  of  March  3d,  1825,  (4  U.  3,  Siat.  at  Large,  115,) 
jurisdiction  of  an  indictment  for  an  assault  with  intent  to  kill,  committed  in 
the  Navy  Yard  at  Brooklyn. 

(Before  Bbnbdict,  J.,  Eastern  District  of  New  York,  December,  1865.) 

This  was  an  indictment  for  an  assault  with  intent  to  kill, 
committed  in  the  Navy  Yard  at  Brooklyn.  The  defendant 
now  moved  to  quash  the  indictment,  on  the  ground  that  the 
Act  of  March  3d,  1825,  (4  U.  8.  Stat  at  Large,  115,)  on 
which  it  was  founded,  did  not  create  the  offence  charged,  and 
that  there  was  no  statute  of  the  United  States  creating  the 
offence. 

The  CoufiT  held,  that  the  Act  of  March  3d,  1825,  covered 
the  case ;  that  the  question  had  been  substantially  decided  by 
the  Supreme  Court,  in  the  case  of  The  United  States  v.  Paul, 
(6  Peters,  141 ;)  and  that  Mr.  Justice  Thompson,  Mr.  Justice 
Nelson,  and  Judge  Betts,  had  held,  in  the  United  States  Courts 
for  the  Southern  District  of  New  York,  that  the  Act  of  1825 
applied  to  cases  of  the  kind. 

Motion  denied. 
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Smith  Sheldon  aitd  othebs 

vs. 
Henrt  O.  Houghton.    In  Equity. 

What  the  incorporeal  right,  called  "good-will,"  considered  as  property  capable 

of  conveyance,  does  and  does  not  cariy  with  it. 
"  Good- will "  may  adhere  to  or  spring  out  of  corporeal  property,  but  corporeal 

property  cannot  adhere,  -as  an  incident,  to  *'  good-will." 
A  "  good- will "  which  rests  only  on  the  voluntary  and  unconstrained  forbearance 

of  those  who  are  engaged  in  a  particular  trade,  is  not  property,  in  any  sense 

known  to  the  law. 

(Before  Shipmak,  J.,  Southern  District  of  New  York,  December,  1865.) 

This  was  an  application  for  an  injunction  and  a  receiver,  in 
a  suit  in  Eqaity.  The  facts  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

« 

Oeorge  T.  Curtis^  for  the  plaintiffs. 
William  M,  Evarts,  for  the  defendant. 

Shipman,  J.  This  is  a  case  of  novel  impression.  I  am  of 
the  opinion  that  it  cannot  be  sustained,  either  upon  principle, 
or  by  the  application  of  any  of  the  authorities  submitted  on 
the  argument,  or  of  any  which  I  have  been  able  to  discover, 
after  a  somewhat  diligent  search.  A  full  discussion  of  the  vi- 
tal points  in  the  case  will  not  now  be  attempted  ;  and  I  shall, 
therefore,  confine  myself  to  a  brief  notice  of  such  features  of 
it  as  will  disclose  the  grounds  on  which  this  motion  is  denied. 

The  first  material  allegation  of  the  bill  is, "  that,  by  the  cus- 
tom of  the  trade  of  booksellers  and  publishers  in  the  United 
States,  when  any  person  or  firm  engaged  in  that  business  has 
undertaken  the  printing,  publication  and  sale  of  a  book  not 
the  subject  of  statute  copyright,  and  has  actually  printed. 
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published,  and  offered  an  edition  of  euch  book  to  the  public 
for  sale,  other  persons  and  firms  in  the  same  trade,  having  re- 
spect to  the  trade  priority  so  acquired  in  the  publication  and 
sale  of  such  book,  or  the  particular  edition  thereof,  refrain  from 
entering  into  competition  with  such  publisher  by  publishing 
such  book  in  a  rival  edition,  and  that  thereby,  and  by  reason 
and  operation  of  the  custom  aforesaid,  the  publication  of  such 
book  becomes  a  good  will  in  the  hands  of  the  person  or  firm  so 
firdt  publishing  the  same,  where  such  book  is  one  for  which 
there  is  an  extensive  popular  demand,  and  especially  in  the 
case  of  foreign  authors  of  established  reputation,  whose  works 
are  not  the  subject  of  statute  copyright  in  this  country,  and 
that  such  good  will  is  often  very  valuable,  and  is  often  made 
the  subject  of  contracts,  sales,  and  transfers,  among  booksellers 
and  publishers."  It  is,  also,,  averred  in  the  bill,  "  that  such 
custom  is  a  reasonable  one,  and  tends  to  prevent  injurious 
competition  in  business,  and  to  the  investment  of  capital 
in  publishing  enterprises  that  are  of  advantage  to  the  reading 
public."  The  bill  then  sets  forth,  "  that,  prior  to  the  year 
1861,  one  O.  W,  Vight  projected  the  publication  of  a  uniform 
edition  of  the  work  of  Charles  Dickens,  a  distinguished  author 
of  Great  Britain,  whose  works  are  not  the  subject  of  statute 
copyright  in  the  United  States,  and  who  is  an  author  of 
great  reputation  in  the  United  States  as  well  as  Great  Britain, 
but  whose  collected  works  had  not  at  that  time  been  printed, 
published  and  sold  in  the  United  States  in  a  uniform  edition, 
and  in  the  style  projected  by  said  Wight ;  that  the  said  Wight 
contracted  with  W.  A.  Townsend  &  Co.  for  the  publication  of 
the  edition  aforesaid  of  the  works  of  the  said  Dickens,  and  with 
Henry  O.  Houghton,  the  defendant  herein,  for  the  manufac- 
ture of  stereotype  plates  from  which  to  print  the  same ;  that 
one  James  G.  Gregory  succeeded  to  the  business  of  W.  A. 
Townsend  &  Co. ;  and  that,  subsequently,  and  some  time  prior 
to  the  27th  of  December,  1861,  the  said  Wight  sold  and  trans- 
ferred to  the  said  defendant,  Houghton,  the  good  will  and 
right  of  publication,  under  the  custom  of  the  trade,  of  the  edi- 
tion aforesaid."    The  bill  then  sets  forth  and  counts  upon  the 
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following  contract,  executed  between  the  plaintiff  and  the  de- 
fendant on  the  27th  of  December,  1861 :  "  Memorandum  of 
an  agreement  made  this  27th  day  of  December,  A.  D. 
1861,  in  the  city  of  New  York,  by  and  between  Henry  O. 
Houghton,  of  the  city  of  Cambridge,  and  State  of  Massachu* 
setts,  of  the  first  part,  and  Sheldon  &  Co.,  publishers,  (com- 
prising the  following  persons,  viz. ;  Smith  Sheldon,  Hezekiah 
Shailer,  Melancthon  M.  Hurd,  and  Isaac  £.  Sheldon,)  of  the 
city  and  State  of  New  York,  of  the  second  part,  witnesseth : 
Whereas,  the  party  of  the  first  part  is  the  proprietor  of  the 
'  Household  Edition '  of  the  works  of  Charles  Dickens,  here- 
tofore published  by  W.  A.  Townsend  &  Co.  and  James  G.  Greg- 
ory ;  and  whereas,  the  party  of  the  second  part  is  desirous  of 
becoming  the  publishers  of  the  same,  the  following  points  ai*e 
agreed  toby  and  between  the  contracting  parties :  1.  The 
profits  of  each  volume  shall  be  equally  divided  between  the 
two  parties  to  this  contract,  said  profit  consisting  of  the  differ- 
ence between  the  actual  cost  of  manufacturing  each  volume, 
and  the  wholesale  price  of  the  same,  said  price  to  be  fixed  per- 
manently, so  far  as  this  contract  is  concerned,  at  fifty  cents, 
and  the  party  of  the  second  part  agrees  to  sell  the  books  at 
that  price,  except  in  small  lots  and  on  trade  account.  The 
cost  of  manufacturing  shall  be  made  up  by  said  party  of  the 
first  part,  by  charging  the  paper  used  at  cost,  the  printing  at 
his  usual  rates  for  works  of  a  similar  class,  and  according  to 
numbers  ordered,  and  the  regular  price  for  folding,  collating, 
waste  leaves  and  tissue  paper,  adding  thereto  the  cost  of  plate 
paper,  printing  plates,  cases,  and  any  other  expense  that  would 
legitimately  belong  to  the  manufacture  of  the  book.  2.  The 
expense  of  circulars  and  advertising  of  the  series  to  be  divided 
equally  between  each  party,  an  accurate  account  to  be  kept  of 
the  same,  and  rendered  on  the  first  days  of  July  and  January 
in  each  year,  the  balance  due  from  either  party  to  be  paid  to 
the  other  in  cash.  The  extent  of  advertising,  and  the  amount 
to  be  expended  for  circulars  and  advertising,  to  be  regulated 
by  mutual  agreement.  3.  The  party  of  the  first  part  agrees 
to  abate  the  copyright  and  use  of  plates  on  all  copies  of 
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each  new  volume  given  for  editorial  purposes,  to  the  number 
of  two  hundred  and  fifty  copies,  said  abatement  to  be  made  on 
settlement  of  advertising  accounts,  on  the  first  days  of  July 
and  January  of  each  year,  an  accurate  account  to  be  kept 
of  the  copies  presented,  and  to  whom  given,  by  the  party 
of  the  second  part.  4.  The  party  of  the  second  part  to  take, 
of  each  new  volume,  as  issued,  two  thousand  copies,  and  of 
subsequent  editions  either  five  hundred  or  two  hundred  and 
fifty  copies,  as  may  seem  best  to  all  concerned.  5.  Payments 
to  be  made  by  the  party  of  the  second  part  to  the  party  of  the 
first  part,  by  note,  at  six  months  from  average  time  of  the  de- 
livery of  the  books.  6.  The  books  to  be  made  in  the  same 
style,  and  uniform  with,  and  not  inferior  in  quality  to,  the 
previous  volumes  of  the  same  series,  as  formerly  published  by 
W.  A.  Townsend  &  Co.  and  J.  G.  Gregory.  7.  All  copies  of 
the  books  delivered  in  sheets,  or  folded  and  collated,  to  the 
party  of  the  second  part,  to  be  subject  to  the  proper  deduc- 
tions for  binding.  8.  The  party  of  the  first  part,  in  considera- 
tion of  the  above,  agrees  to  give  to  the  party  of  the  second 
part  the  exclusive  right  to  publish  the  same.  It  is  understood 
and  agreed  that  this  contract  shall  be  in  fall  force  and  binding 
for  the  term  of  three  years  from  this  date,  and  thereafter,  until 
one  party  shall  have  given  to  the  other  one  year's  notice  in 
writing,  signifying  their  wish  to  annul  this  contract,  and  in 
case  no  satisfactory  arrangement  can  be  made  for  the  settle- 
ment of  each  party's  interest  in  the  same,  an  arbitrator  sfhall 
be  chosen  by  each  party,  which  said  arbitrators  shall  choose  a 
third  arbitrator,  and  their  decision  in  the  case  shall  be  final 
and  binding  on  all  parties.  In  case  of  the  insolvency  or  death 
of  the  party  of  the  first  part,  or  the  insolvency  or  such  dissolu- 
tion of  the  firm  of  the  party  of  the  second  part,  as  shall  unfa- 
vorably aflect  their  standing  and  credit,  it  shall  be  considered 
the  same  as  though  the  three  years  had  expired,  and  the  one 
year's  notice  of  desire  to  terminate  the  contract  had  been  giv- 
en, and  arbitrators  shall  be  appointed  to  settle  the  matter  as 
provided  above,  if  the  parties  or  their  executors  cannot  agree 
to  a  settlement.  Henry  O.  Houghton.  Sheldon  &  Company, 
by  Smith  Sheldon.    Signed  and  sealed  in  the  presence  of 
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Joshua  T.  Davis."  The  bill  also  sets  forth,  that,  at  the  time 
the  last  named  contract  was  entered  into,  a  nnmber  of  volumes 
of  the  edition  had  been  published  and  offered  for  sale,  part  by 
To wnsend  &  Co.,  and  the  rest  by  Gregory,  but  that  the  remain- 
ing works  of  the  series,  amounting  to  thirty  volumes,  had  been 
published  and  offered  for  sale  by  the  plaintiff,  who  had,  also, 
since  making  said  contract,  published  and  sold  the  original 
volumes  put  forth  by  Townsend  &  Co.  and  by  Gregory,  The 
sales  of  all  the  volumes  appear  to  have  been  large.  It  is 
further  averred  that,  by  force  of  this  contract  between  the 
plaintiffs  and  the  defendant,  they  became  partnera  in  the  busi- 
ness of  publishing  this  edition  ;  that  the  good  will  and  right 
of  publishing,  under  the  custom  of  the  trade,  thereby  became 
partnership  property,  to  be  held  for  the  joint  benefit  of  the 
parties,  and  to  be  valued  and  disposed  of  as  partnership  prop- 
erty ;  that  an  illustration  was  engraved  expressly  for  each 
volume,  and  copyrighted  by  Houghton  ;  that  these  copyrights 
were,  by  the  contract,  agreed  to  be  transferred  to  the  plaintiffs, 
and  they  are  now  the  equitable  ownei^s  of  them,  in  trust  for 
the  partnership  ;  that,  by  reason  of  the  exertions  of  the  plain- 
tiffs, who  are  eminent  and  well  known  booksellers,  the  good 
ifi^ill  of  said  edition,  and  the  right  of  publication  thereof,  ac- 
cording to  the  custom  of  the  trade,  has  become,  and  now  is,  of 
much  greater  value  than  before  the  same  became  partnership 
property,  and,  as  is  believed,  is  capable  of  being  sold  to  others 
in  the  trade  for  the  sum  of  thirty  thousand  dollars  ;  that  the 
defendant  gave  the  notice  provided  for  in  the  contract,  for  its 
termination,  on  the  27th  of  December,  1864;  and  that,  unless 
the  publication  is  continued  beyond  the  27th  of  December, 
1865,  in  the  same  manner  as  heretofore,  under  the  order  of 
this  Court,  the  good  will  will  rapidly  deteriorate,  and  the 
plaintiff'  will  suffer  irremediable  injury.  The  prayer  for  relief 
covers  all  the  allegations  in  the  bill.  I  have  not  stated  all  its 
averments  in  detail,  as  that  is  not  necessary  for  the  purpose  of 
this  motion.  Upon  this  bill,  and  certain  affidavits,  the  plain- 
tiffs move  "for  the  appointment  of  a  receiver,  to  continue  the 
manufacture,  publication  and  sale  of  the  books  described  in 
VOL.  v.— 19 
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the  bill,  and  which  are  embraced  in  the  contracts  thereto  an- 
nexed, until  the  final  hearing  of  the  case ; "  and  that  "  the 
Conrt  direct  that  the  business  of  manufacturing,  publishing 
and  selling  the  said  books,  as  heretofore  conducted  under  the 
said  contract,  be  continued  by  the  parties,  the  plaintiffs  and 
the  defendant,  under  such  receiver,  until  the  final  hearing  and 
decision  of  this  cause,  or  the  further  order  of  the  Court,  and 
that  an  injunction  issue  to  the  said  parties  respectively,  di- 
recting and  commanding  them  to  act  herein  as  the  agents  of 
such  receiver,  in  discharging  the  several  duties  and  obligations, 
and  doing  the  several  acts,  provided  to  be  done  in  and  by  the 
said  contract,  &c." 

This  bill  and  motion  are  sought  to  be  grounded  on  the  prin- 
ci  plies  which  govern  Courts  of  Equity,  in  dealing  with  the  assets 
of  a  partnership,  at  its  dissolution ;  and  the  question,  whether 
or  not  the  contract  between  the  parties  to  this  suit  amounted  to 
a  partnership  or  not,  was  discussed  at  length  on  the  argument. 
It  is  possible  that,  in  some  of  its  features,  the  agreement  may  be 
held  to  establish  a  relation  closely  resembling  that  of  partner- 
ship ;  but  I  do  not  now  go  into  that  question,  because  I  do 
not  deem  it  necessary,  to  enable  me  to  properly  dispose  of  this 
motion.  I  will,  therefore,  assume,  for  my  present  purpose, 
that  there  was  a  special,  limited,  and  peculiar  partnership 
established  between  the  plaintiffs  and  the  defendant,  in  the 
enterprise  set  forth.  The  question  then  arises — what  are  the 
partnership  assets  upon  which  this  Court  can  bring  its  power 
to  bear,  for  the  purpose  of  protecting  the  interests  of  the 
parties  thereto  ?  As  there  is  no  question  raised  as  to  the 
rights  of  creditors  of  the  partnership,  the  whole  controversy 
relates  to  the  alleged  conflicting  interests  of  the  members  of 
the  firm  among  themselves. 

This  Court^an  deal  only  with  the  assets  which  belong,  in 
law  or  equity,  to  the  partnership.  What  are  they  ?  I  do 
not  find,  from  the  contract,  or  from  any  evidence  in  the  cause, 
that  the  partnership  acquired  any  title,  either  legal  or  equi- 
table, to  any  corporeal  property  about  which  any  dispute  has 
arisen.    I  think  that  the  stereotype  plates,  the  plates  from 
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which  the  illustrations  are  printed,  and  the  copyright  thereto, 
are,  clearly,  the  sole  property  of  the  defendant,  and  that  all 
right  in  their  use,  in  the  interest  of  the  plaintiffs,  must  cease 
when  the  partnership  expires.  Laying  out  of  the  case  the 
question  touching  what  is  called  the  "  good  will,"  I  see  no 
ground  upon  which  it  could  be  insisted  that  the  partnership 
acquired  any  title  to,  or  interest  in,  these  plates  and  copyrights, 
beyond  the  right  to  have  them  used,  for  the  term  fixed  by  the 
contract,  in  carrying  out  the  enterprise. 

The  only  assets,  then,  which  can,  in  any  view,  be  supposed 
to  belong  to  the  partnership,  about  which  there  is  any  con- 
troversy, is  this  species  of  incorporeal  property,  called  "  good 
will."  If  this  could  be  deemed,  under  the  peculiar  circum- 
stances of  this  case,  to  be  property,  capable  of  transfer,  and 
possessed  of  value,  its  conveyance  to  the  partnership,  if  it  ever 
was  conveyed,  did  not  carry  with  it  the  printing  establishment 
of  the  defendant,  nor  that  portion  of  it  which  was  employed 
in  printing  these  books,  nor  the  copyrights  of  the  illustrations. 
If  anything  which  can  be  called,  in  any  legal  sense,  property, 
was  transferred  to  this  partnership,  it  must  have  been  that  in- 
corporeal right  of  publishing  this  edition  of  Dickens,  which  is 
described  in  the  bill  as  a  "  good  will,"  founded  upon  the  cus- 
tom of  the  trade  to  forbear  competition.  No  corporeal  prop- 
erty was  embraced  in  this  supposed  transfer,  by  the  terms  of 
the  contract,  and  none  could  adhere  to  it,  as  an  incident. 
Good  will  may  adhere  to,  or  spring  out  of,  corporeal  property, 
or  a  tangible  locality  or  establishment ;  but  I  think  it  would  be 
new  doctrine  to  hold  the  reverse,  and  treat  the  material  prop- 
erty as  an  incident  of  the  good  will.  Good  will  must  always 
rest  upon  some  principal  and  tangible  thing,  and  it  has,  there- 
fore, been  held,  that  it  can  never  arise  as  an  asset  of  a  part- 
nership, where  the  members  only  contribute  as  capital  their 
professional  skill  and  reputation,  however  intrinsically  valu- 
able these  may  be. 

Now,  what  is  this  alleged  good  will,  in  the  present  case, 
which  this  Court  is  asked  to  treat  as  property,  and  for  the 
reservation  and  beneficial  sale  of  which  its  power  is  invoked, 
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to  continue  the  operation  of  this  contract  beyond  the  time 
fixed  by  its  terms  ?  It  confessedly  rests  upon  no  common  law 
of  the  country,  recognized  and  administered  by  judicial  tribu- 
nals. If  it  has  any  foundation  at  all,  it  stands  on  the  mere 
will,  or,  as  it  is  termed  in  the  bill,  the  "  courtesy  "  of  the 
trade.  True,  it  is  called  by  the  plaintiffs,  the  "  custom  "  of 
the  trade,  and  is  alleged  in  the  bill  to  be  a  "  reasonable  cus- 
tom." But  I  apprehend  that  it  is  very  far  from  being  a  legal 
custom,  furnishing  a  solid  foundation  upon  which  an  inviola- 
ble title  to  property  can  rest,  which  Courts  can  protect  from 
invasion.  It  can,  therefore,  hardly  be  called  property  at  all — 
certainly  not  in  any  sense  known  to  the  law.  It  may  be  an 
advantage  to  the  party  enjoying  it  for  the  time  being,  but  its 
protection  rests  in  the  voluntary  and  unconstrained  forbear- 
ance of  the  trade.  I  know  of  no  way  in  which  the  publishers 
of  this  country  can  republish  the  works  of  a  foreign  author, 
and  secure  to  themselves  the  exclusive  right  to  such  publica- 
tion, in  any  form  of  edition,  except  so  far  as  new  matter  or 
illustrations  are  incorporated  into  it,  and  then,  to  that  extent, 
made  a  subject  of  copyright.  The  ornamental  designs  of  the 
binding  or  dress  of  the  volumes  might  possibly  be  patented ; 
but  nothing  relating  to  the  edition  can  come  under  the  pro- 
tection of  the  law,  except  what  is  new  and  original,  and  is 
covered  by  copyright  or  letters  patent.  For  this  Court  to 
recognise  any  other  literary  property  in  the  works  of  a  foreign 
author,  would  contravene  the  settled  policy  of  Congress,  and 
be  an  attempt  to  enter  the  field  belonging  exclusively  to  the 
national  legislatm'e.  Of  the  wisdom  of  our  legislative  policy 
I  have  nothing  to  say  here. 

This  alleged  good  will  rests,  therefore,  upon  no  legal  foun- 
dation, and,  consequently,  is  not  a  partnership  asset  possessing 
any  legal  value.  The  books  were  printed  by  the  defendant  at 
his  printing  establishment  in  Cambridge,  Massachusetts,  and 
were  published  and  sold  by  the  plaintiffs,  at  their  book  store 
in  New  York  ;  but  neither  of  these  establishments  are  part- 
nership assets,  which  this  Court  can  decree  to  be  sold,  so  as  to 
carry  with  them  a  good  will,  in  the  ordinary  sense  in  which 
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that  term  is  regarded  as  descriptive  of  property.  Neither  are 
the  types,  plates,  or  copyrights,  from  and  under  wliich  the 
edition  was  printed,  such  assets.  The  only  thing  the  Court 
could  decree  a  sale  of  would  be  this  peculiar  advantage,  called 
the  good  will  of  the  trade  toward  this  particular  edition.  If 
this  Court  were  to  appoint  a  receiver,  he  would  have  nothing 
to  take,  but  this  peculiar  incorporeal  right  or  advantage ;  and, 
should  the  business  be  continued,  under  this  contract,  for  a 
period  of  yeara,  the  receiver  would  take  nothing  else,  as  there 
is  nothing  else  belonging  to  the  partnership  which  the  parties 
are  not  agreed  between  themselves  to  take,  without  the  inter- 
position of  the  Court.  At  the  end,  the  Court  could  decree 
the  sale  of  nothing  else.  The  buyer  would  take  nothing  valu- 
able but  what  he  would  have  been  entitled  to  before,  except 
the  negative  advantage  of  having  the  parties  to  this  suit  en- 
joined against  the  further  use  of  the  implements  or  materials 
by  which  this  edition  has  been  produced.  This  the  Court 
would  not  do  if  it  had  the  power,  because  it  would  tend  to 
destroy,  and  not  conserve,  the  property.  As  it  could  not  com- 
pel the  sale  and  transfer  of  these  implements  and  materials  to 
the  purchaser  of  the  good  will,  but  only  forbid  their  further 
use  by  the  defendant,  its  decree  would  be  only  productive  of 
mischief  to  the  defendant  and  the  public,  without'  conferring 
any  benefit  upon  the  plaintiffs,  for  the  sale  of  this  advantage 
called  good  will  would  bring  nothing,  as  it'  would  be  worth 
nothing.     The  motion  is,  therefore,  denied. 


294  SOUTHERN  DISTRICT  OP  NEW  YORK, 

*  "  United  States  v.  Bamej. 


The  United  States 

William  Chase  Barney,  Bentham  Fabian,  and  Reginald 

Chauncey. 

The  Federal  Courts  cannot  resort  to  the  common  law,  as  a  source  of  criminal 
jurisdiction,  and  cannot  try  any  ofifences  except  such  as  are  in  some  form  pro- 
hibited by  the  Constitution  or  by  Act  of  Congress. 

The  crime  of  forgery,  denounced  in  the  first  and  second  clauses  of  the  Isi  sec- 
tion of  the  Act  of  March  3d,  1823,  (3  U.  8.  8taL  at  Large,  111,)  is  confined  to 
instruments  designed  to  obtain  money  from  the  United  States. 

An  indictment  for  uttering,  within  the  precincts  of  the  Custom  House  in  the  city 
of  New  York,  a  false  and  fraudulent  bond  purporting  to  be  g^ven  to  the  United 
States  under  the  61st  section  of  the  Internal  Revenue  Act  of  June  30th,  1864, 
(13  U.  8.  8taL  at  Large,  245.)  relating  to  the  exportation  of  distilled  spirits, 
cannot  be  sustained  under  the  said  1st  section  of  the  Act  of  March  3d,  1823. 

Nor  can  an  indictment  for  forging  such  bond  within  such  precincts,  be  sustained 
under  the  3d  section  of  the  Act  of  March  3d,  1826,  (4  U.  8,  8Uit  at  Large,  115.) 
That  Act  is  confined  to  ofiences  \K>mmitted  in  places,  the  sites  whereof  had 

•  been  ceded  to,  and  were  under  t'u  jurisdiction  of,  the  United  States,  at  the 

'^  time  of  its  enactment. 

The  case  of  UnUed  8tates  v.  Paul,  (6  Peters,  141,)  cited  and  applied. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  February,  1866.) 

This  was  a  motion  to  qaash  an  indictment.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  Court. 

Samuel  G.  Courtney^  {District  Attorney^)  and  John  Sedg- 
wick, for  the  United  States. 

Benjamin  F.  Traoy,  for  the  defendant  Barney. 

Edwvn  Ja/mea,  for  the  other  defendants. 

Shipman,  J.  The  defendants  stand  indicted  for  the  crime 
of  forging  and  uttering  a  certain  false  and  fraudulent  bond, 
within  the  precincts  of  the  Custom  House  in  the  city  of  New 
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York.  The  bond  purports  to  be  given  to  the  United  States  in 
pursuance  of  regulations  established  by  the  Secretary  of  the 
Treasury,  under  the  authority  of  that  part  of  the  Gist  section 
of  the  Internal  Revenue  Act,  approved  June  SOth,  1864,  (13 
U.  S.  Stat  at  Large^  245,)  which  relates  to  the  exportation  of 
distilled  spirits,  &c.  The  amount  of  the  bond  is  $5,234.  The 
conditions  relate  to  the  exportation  of  a  quantity  of  alcoliol, 
alleged  therein  to  be  about  to  be  exported  from  New  York 
to  Havre,  and  require  that  certificates,  and  other  proofs  re- 
quired by  the  Treasury  regulations,  of  the  landing  of  the  ar- 
ticle at  the  latter  port,  shall  be  produced  to  the  proper  officer, 
within  one  year  from  the  date  of  the  bond,  and  that  the  article 
shall  not  be  relanded  at  any  port  or  place  within  the  United 
States.  The  bond  is  to  be  void  on  the  performance  of  the  con- 
ditions, otherwise,  to  remain  in  force.  The  Government  claims 
to  have  conclusive  proof  that  the  bond  was  forged  and  fraudu- 
lent, and  that  it  was  made  and  uttered  by  the  defendants  for 
the  purpose  of  defrauding  the  United  States.  The  grand  jury 
have  indicted  them,  and  now,  before  plea,  they  move  to  quash 
the  indictment,  upon  various  grounds. 

In  order  to  properly  notice  the  questions  raised,  it  will  be 
well  here  to  refer  to  the  two  principal  features  of  the  indict- 
ment, and  the  particular  laws  upon  which  it  is  founded.  The 
indictment  has  two  counts;  the  first  for  forging  the  bond,  and 
the  second  for  uttering  it.  The  firet  count  is  founded  upon  the 
3d  section  of  the  Crimes  Act  of  March  3d,  1825,  (4  U.  S,  Stat. 
atLarge^  115,)  in  connection  with  a  certain  law,  or  laws,  of  the 
State  of  New  York,  which  were  in  force  in  that  State  at  the 
date  of  the  passage  of  that  Act.  The  second  count  is  founded 
upon  the  1st  section  of  the  Act  of  March  3d,  1823,  (3  U.  S. 
Stat,  at  La/rge,  771.)  This  section  relates,  among  other  things, 
to  the  forging,  false  making  and  uttering  of  certain  instru- 
ments, with  intent  to  defraud  the  United  States.  It  will  be 
more  convenient  to  first  consider  the  points  raised  on  the  mo- 
tion touching  the  second  count. 

It  is  insisted  that  the  1st  section  of  the  Act  of  1823  has  no 
relation  whatever  to  the  forgery,  or  uttering,  of  a  forged  instru- 
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ment  of  the  character  of  the  one  in  question.  If  this  point  is 
well  taken,  then  the  second  count  charges  no  offence  punish- 
able by  the  Courts  of  the  United  States,  and  must,  therefore, 
fall.  It  is  now  settled  law,  universally  acted  upon  by  those 
Courts,  that  they  cannot  resort  to  the  common  law  as  a  source 
of  criminal  jurisdiction.  However  that  body  of  jurisprudence 
may  furnish  the  Federal  Courts  with  rules  of  procedure,  defi- 
nition, and  construction,  those  tribunals  have  no  power  to  try 
any  offences,  except  such  as  are,  in  some  form,  prohibited  by 
the  Constitution,  or  by  Act  of  Congress. 

The  section  upon  which  the  second  count  is  founded,  is  in 
the  following  words :  "If  any  person  or  persons  shall  falsely 
make,  alter,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
falsely  made,  altered,  forged  or  counterfeited,  or  willingly  aid 
or  assist  in  the  false  making,  altering,  forging  or  counterfeiting, 
any  deed,  power  of  attorney,  order,  certificate,  receipt,  or 
other  writing,  for  the  purpose  of  obtaining  or  receiving,  or  of 
enabling  any  other  person  or  pereons,  either  directly  or  indi- 
rectly, to  obtain  or  receive,  from  the  United  States,  or  any  of 
their  officers  or  agents,  any  sum,  or  sums  of  mony,  or  shall 
utter  or  publish  as  true,  or  cause  to  be  uttered  or  published  as 
true,  any  such  false,  forged,  altered,  or  counterfeited  deed, 
power  of  attorney,  order,  certificate,  receipt,  or  other  writing 
as  aforesaid,  with  intent  to  defraud  the  United  States,  know- 
ing the  same  to  be  false,  altered,  forged,  or  counterfeited,  or 
shall  transmit  to,  or  present  at,  or  cause  or  procure  to  be  trans- 
mitted to,  or  presented  at,  any  office  or  officer  of  the  govern- 
ment of  the  United  States,  any  deed,  power  of  attorney,  order, 
certificate,  receipt,  or  other  writing,  in  support  of,  Dr  in  rela- 
tion to,  any  account  or  claim,  with  intent  todefraud  the  United 
States,  knowing  the  same  to  be  false,  altered,  forged,  or  coun- 
terfeited, every  such  pereon  shall  be  deemed  and  adjudged 
guilty  of  felony,  and,  being  thereof  duly  convicted,,  shall  be 
sentenced  to  be  imprisoned  and  kept  at  hard  labor,  for  a  period 
not  less  than  one  year  nor  more  than  ten  years,  or  shall  be  im- 
prisoned not  exceeding  five  years,  and  fined  not  exceeding  one 
thousand  dollars."    This  section  may  be  properly  divided  into 
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three  parts.  The  first  refers  to  the  false  making,  forging,  or 
altering  of  any  writing,  for  the  purpose  of  obtaining  any 
money  of  the  United  States ;  the  second,  t6  the  uttering  of 
any  such  false,  forged,  or  altered  writing,  with  intent  to  de- 
fraud the  United  States ;  and  the  third,  to  the  presentation  at, 
or  transmission  to,  any  oflice  or  officer  of  the  United  States,  of 
any  false,  forged,  or  altered  writing,  in  support  of,  or  in  rela- 
tion to,  any  account  or  claim,  with  intent  to  defraud  the 
United  States.  The  first  branch  docs  not  count  in  express 
words  upon  a  guilty  knowledge,  or  an  intent  to  defraud  the 
United  States,  in  the  forger,  for  the  very  obvious  reason,  that 
the  fabrication  of  the  instrument  for  the  purpose  of  obtaining 
money  of  the  United  States  necessai'ily  implies  both.  No 
person  could  do  the  act  prohibited  without  both  a  guilty  knowl- 
edge and  an  intent  to  defraud  the  government.  The  second 
branch  of  the  section  expressly  counts  upon  both  a  guilty 
knowledge  and  a  guilty  intent  to  defraud  the  United  States, 
because,  one  might  possibly  utter  as  true,  by  passing  to  another, 
an  instrument  which  had  been  originally  framed  to  procure 
money  from  the  government,  knowing  its  character,  with  a 
guilty  intent  to  defraud  the  person  to  whom  it  was  passed. 
The  circumstances  might  be  such  as  to  exclude  the  idea  that 
the  passer  had  any  intent  or  expectation  that  the  United  States 
would  be  defrauded,  but  only  that  the  individual  receiving  the 
false  writing  would  be  cheated.  This  might  occur  when  the 
false  writing  had  already  been  rejected  by  the  government,  or 
where  the  money  sought  to  be  obtained  had  already  been  paid. 
This  guilty  intent  would  be  reached  by  the  State  law.  The 
object  of  this,  as  well  as  of  many  of  the  criminal  statues  of 
the  United  States,  is  to  punish  frauds  on  the  government,  and 
not  frauds  on  individuals.  But  if,  with  knowledge  of  the 
false  character  of  the  writing,  a  person  should  utter  it,  with  in- 
tent to  defraud  the  government,  then,  and  not  until  then,  all 
the  elements  of  a  crime  against  the  United  States  would  be 
embraced  in  the  act  of  uttering.  It  became  necessary,  there- 
fore, in  framing  the  Act,  to  supply,  by  express  words,  the  in- 
dispensable features  of  the  crime  of  uttering,  which  that  of 
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forging  necessarily  implied.  This  explains  the  reason  why  the 
phraseology  of  the  second  part  of  the  section  is  more  full,  in 
descriptive  terms/than  that  of  the  first  part.  The  terms  "  for 
the  purpose  of  obtaining  or  receiving  *  *  *  any  sum  or 
sums  of  money,"  are  descriptive  of  the  character  of  the  in- 
strument, as  well  as  of  the  intent  of  the  fabricator.  The 
tenor  of  the  instrument  and  its  relation  to  the  end  in  view, 
must  be,  in  some  degree,  in  harmony  with  the  object  which 
the  offender  seeks  to  attain.  This  is  the  class  of  writings  with 
which  the  first  clause  of  the  section  deals.  It  is  against  the 
uttering  of  such  writings  that  the  second  clause  is  levelled. 
The  firet  clause  punishes  the  forging  or  altering  of  the  same 
kind  of  instruments  in  respect  of  which  the  second  clause 
punishes  the  uttering.  Otherwise,  the  word  "  such,"  in  the 
statute,  has  no  meaning.  That  it  does,  however,  liave  a  mean- 
ing, and  was  not  a  clerical  error,  or  a  word  loosely  and  inaptly 
thrown  in,  is  evident  on  inspecting  the  third  clause  of  the  sec- 
tion. In  that  clause,  the  word  "  such,"  is  dropped,  and  the 
transmission  of  "  any  "  writing  in  support  of,  or  in  relation  to, 
any  claim  or  account,  with  intent  to  defraud  the  United  States, 
knowing  the  false  and  forged  character  of  the  writing,  is  made 
an  oflFence.  It  makes  no  diflference  whether  the  account  or 
claim  is  against  the  United  States,  or  in  its  favor,  and  against 
an  individual.  The  forged  or  false  paper  may  be  for  the  en- 
hancement or  support  of  a  claim  against  the  government,  or 
it  may  be  for  the  reduction  or  extinguishment  of  a  claim  in 
its  favor  against  an  individual.  In  either  case,  if  the  paper  is 
transmitted  with  a  guilty  knowledge  and  intent,  the  crime  is 
of  the  same  grade,  and  liable  to  the  same  penalty  as  an  orig- 
inal forgery.  The  object  of  the  oflfender  might  be,  not  to  ob- 
tain money,  but  to  avoid  the  payment  of  money — acts  which, 
in  a  highly  penal  statute,  require  to  be  distinguished  by  plain 
and  unambiguous  terms.  The  word  "  such  "  was,  therefore, 
dropped  in  the  third  clause  of  the  Act,  because  its  use  would 
carry  with  it  the  words  of  the  first  clause  "for  the  purpose  of 
obtaining  or  receiving  *  *  •  from  the  United  States  * 
*    *    any  sura  or  sums  of  money,"  and  thus  greatly  narrow 
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the  scope  of  the  tliird  claxise,  thereby  necessarily  leaving  un- 
punished a  large  class  of  offences  which  might  be  committed 
by  those  who  were  indebted  to  the  government,  and  who 
should  seek  to  evade  payment  by  false  and  forged  writings. 
This  would  have  excluded  from  the  operation  of  the  statute 
all  offences  arising  out  of  the  transmission  of  false  papei*s 
in  support  of,  or  in  relation  to,  any  claims  for  land  or  other 
property  than  money.  It  may  be  asked — why  did  not  Con- 
gress provide,  in  this  same  Act,  against  the  forgery  of  all  this 
latter  class  of  instruments  ?  It  is  not  easy  to  answer  this  ques- 
tion, unless  the  answer  is  found  in  the  fact,  that  the  trans- 
mission of  false  papers  relating  to  accounts  and  claims,  where 
no  money  was  to  be  obtained,  would  be  more  readily  detected 
and  proved  than  the  forgery  of  the  same  writings.  But, 
whether  this  query  can  be  answered  satisfactorily  or  not,  it  is 
clear,  that  the  crime  of  forgery  is,  in  this  section,  eoniined  to 
instruments  designed  to  obtain  money  from  the  TTnited  States. 
This  is  virtually  conceded  by  the  fact,  that  the  indictment  in 
the  present  case  was  not  placed  upon  the  third  branch  of  the 
section.  Apart,  however,  from  all  these  considerations,  the 
plainest  rules  of  construction  show,  that  the  use  of  the  word 
"  such,"  in  the  second  clause,  and  its  omission  in  the  third,  was 
intended  to  make  the  first  and  second  clauses  operate  on  the 
same  class  of  writings,  and  on  no  others.  From  these  views, 
it  follows,  therefore,  that  the  second  count  describes  no  offence 
which  this  Court  is  authorized  to  punish. 

We  will  now  consider  the  first  count  of  the  indictment. 
This  is  founded  on  the  3d  section  of  the  Act  of  March  3d,  1825, 
which  provides,  "  that,  if  any  ofience  shall  be  committed  in 
any  of  the  places  aforesaid,  the  punishment  of  which  offence 
is  not  specially  provided  for  by  any  law  of  th6  United  States, 
such  offence  shall,  upon  conviction  in  any  Court  of  the  United 
States  having  cognizance  thereof,  be  liable  to,  and  receive,  the 
same  punishment  as  the  laws  of  the  State  in  which  such  fort, 
dock  yard,  navy  yard,  arsenal,  annory  or  magazine,  or  other 
place  ceded  as  aforesaid,  is  situated,  provide  for  the  like  offence 
when  committed  within  the  body  of  any  county  of  such  State.** 
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The  terms  "  in  any  of  the  places  aforesaid,"  and  "  ceded  as 
aforesaid,"  refer  to  the  1st  and  2d  sections  of  the  same  Act, 
which  provide  for  the  punishment  of  specific  offences  against 
the  laws  of  the  United  States,  when  committed  in  any  place 
or  needful  building  of  the  United  States,  the  site  whereof  is 
ceded  to  and  under  the  jurisdiction  of  the  United  States.  A 
question  arising  under  this  3d  section  came  before  the  Supreme 
Court  of  the  United  States,  in  the  case  of  United  States  v. 
Paul,  (6  Peters,  141.)  The  Court  held,  in  that  case,  that  the 
words  "  the  same  punishment  as  the  laws  of  the  State  in  which 
such  fort,&c.,  ceded  as  aforesaid,  is  situated,"  are  to  be  limited 
to  the  laws  of  the  several  States  in  force  at  the  time  of  the  en- 
actment of  the  statute.  Whatever  might  be  the  opinion  of 
this  Court,  if  the  question  were  now  a  new  one,  it  is  bound  by 
the  judgment  of  the  Supreme  Court  already  cited.  That 
Court  limited  the  clause  quoted  above  to  the  present  tense, 
and  confined  it  to  the  date  of  the  Act.  The  clause  describing 
the  places  upon  which  the  law  is  to  operate  is  also,  and  em- 
phatically, in  the  present  tense,  and,  after  the  most  careful 
consideration,  I  have  been  unable  to  find  any  rule  of  construc- 
tion or  reason,  which  would  authorize  this  Court  to  extend 
the  Act,  in  its  reference  to  places,  beyond  its  scope  as  applied 
to  the  State  laws.  To  do  so,  would  produce  singular  results. 
The  site  of  the  New  York  Custom  House  was  not  ceded  to 
the  United  States  till  1865.  Between  the  passage  of  the  Act, 
to  wit,  March  3d,  1825,  and  the  date  of  such  cession  in  1865, 
many  criminal  statutes  of  New  York,  which  were  in  force  at 
the  first  named  date,  were  repealed,  and,  among  them,  the  very 
Act  relied  on  in  this  case.  This  latter  Act  was  repealed  in 
1829.  To  hold  that  the  Act  of  Congress,  so  far  as  it  refers  to 
places,  includesplaces  thereafter  to  be  ceded,  and  to  restrict 
the  words,  "laws  of  the  State  *  *  *  provide,"  to  such  laws 
as  were  in  force  at  the  passage  of  the  Act,  would  in  effect 
decide  that  the  act  of  cession  by  the  State  of  New  York,  in 
1865,  operated,  propria  vigore,  to  revive  and  put  in  force 
highly  penal  statutes  of  the  State,  which  had  long  been  re- 
pealed.   I  cannot  bring  my  mind  to  believe  that  either  Con- 
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gress,  or  the  Legislature  of  the  State  of  New  York,  contem- 
plated any  such  result.  Consequences  so  surprising  and  so 
remote  might,  and,  I  think,  would  arise,  that  they  could  not 
fairly  be  presumed  to  have  been  within  the  contemplation  of 
either  party.  If  every  new  deed  of  cession  of  a  building  site 
to  the  United  States  is  to  revive  a  criminjj  code  which  has 
been  defunct  for  forty  years,  strange  results  might  follow. 
Whipping  and  the  pillory  would,  in  some  cases,  have  to  be 
inflicted,  for  they  were  the  penalties  denounced  by  some  of 
the  State  laws  in  force  in  1825,  for  offences  for  which  the  laws 
of  the  United  States  provide  no  punishment.  The  United 
States  have  only  abolished  these  barbarous  relics  of  a  barbar- 
ous age  in  cases  where  their  infliction  was  provided  for  by 
Acts  of  Congress.  Indeed,  I  should  hesitate  long,  before  de- 
ciding that  Congress  intended  that  the  Courts  should  resort  to 
the  repealed  laws  of  any  State,  as  a  source  of  criminal  juris- 
diction. 

I  have  not  come  to  these  conclusions  without  careful  con- 
sideration. If  it  is  said,  that  this  construction  of  the  3d  sec- 
tion of  the  Act  of  1825  is  unfortunate,  inasmuch  as  there  are 
many  places  and  buildings,  belonging  to  the  United  States, 
the  sites  whereof  havd  been  ceded  since  the  Act  went  into 
operation,  and  that,  therefore,  offences  may  be  committed 
within  such  places  which  cannot  be  punished  under  any  exist- 
ing law  of  the  United  States,  the  answer  is,  that  the  responsi- 
bility for  this  difficulty  does  not  rest  with  the  judicial  depart- 
ment of  the  government.  Courts  cannot  make,  but  can  only 
expound  and  enforce  the  law.  But,  a  mere  glance  at  the  his- 
tory of  the  Government  will  show,  that  this  Act  must,  of 
necessity,  be  limited  in  its  operation.  It  cannot  extend  to 
States  admitted  into  the  Union  since  March  3d,  1825,  because 
there  were  no  "  laws  of  the  State"  in  force  at  that  time.  The 
State  which  was  not  in  existence  on  the  3d  of  March,  1825, 
could  have  no  laws  upon  which  this  Act  was  to  operate.  I 
assume,  of  course,  thaf  the  word  "  State,"  as  used  in  the  3d 
section  of  that  Act,  refers  only  to  a  State  of  the  United  State ; 
for,  if  it  should  be  assumed  that  it  was  used  in  a  more  com- 
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prehensive  sense,  and  included  any  State  or  body  politic  wliich 
might  be  thereafter  admitted  to  the  Union,  then,  in  case  the 
Act  should  he  held  to  apply  to  building  sites  or  places  ceded 
to  the  United  States  since  March  3d,  1825,  the  Federal  Courts 
in  Florida,  Texas,  California,  and  the  States  carved  out  of  the 
Louisiana  purchjise  since  that  date,  might  have  to  resort  to 
laws  in  force  in  1825,  which  were  of  Spanish,  Mexican,  or 
French  origin.  This  would  occur,  unless  they  resorted  to  ter- 
ritorial laws  then  in  force ;  but,  if  none  were  in  force,  and  the 
old  laws  of  foreign  origin  still  lingered,  they  would  have  to 
enforce  such  punishments  as  those  latter  laws  provide. 

It  follows,  therefore,  that,  inasmuch  as  the  Supreme  Court 
have  declared  that  the  3d  section  of  the  Act  of  1825  restricts 
the  Courts  to  the  laws  of  the  States  then  in  force,  the  opera- 
tion of  the  Act  must  also  be  restricted  to  the  places  which  had 
been  ceded  at  or  before  that  time.  This  is  the  logical  result 
of  the  doctrine  laid  down  in  United  States  v.  Paiil^  already 
cited,  and,  so  long  as  that  case  stands,  is  the  only  one  which 
can  be  reached  without  producing  a  most  singular  and  incon- 
gruous state  of  things,  which,  I  think,  it  is  not  too  much  to 
say.  Congress  never  intended. 

The  case  of  United  States  v.  Davisj  (5  Mason^  356,) 
has  been  relied  on  as  establishing  a  precedent  for  punishing 
offences  not  expressly  prohibited  by  Act  of  Congress,  in  places 
the  site  whereof  has  been  ceded  since  March  3d,  1825.  But 
the  case  of  United  States  v.  Pavl  was  subsequent.  Besides, 
the  point  was  not  raised  in  the  case  of  United  States  v.  Da/ms, 
and,  therefore,  that  case  is  not  entitled  to  very  great  weight 
in  determining  the  present  motion. 

There  were  several  other  questions  discussed  on  the  argu- 
ment. One  was,  whether  the  3d  section  of  the  Act  of  March 
3d,  1825,  was  not  intended  only  to  supply  penalties  in  cases 
where  Congress  had  proliibited  acts,  but  had  omitted  to  pre- 
scribe punishment.  Another  question  was,  whether  the  term 
"  laws  of  the  State,"  referred  only  to  the  statute  laws,  or  em- 
braced also  the  common  law,  so  far  as  it  was  in  force  in  the 
State.     Another  point  was,  whether  the  Court  could,  in  any 
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event,  resort,  for  jurisdiction,  to  a  State  law  after  it  was  re- 
pealed. Some  of  these  questions  are  by  no  means  free  from 
diflSculty,  but  the  conclusion  to  which  I  have  come  renders 
their  consideration  unnecessary  here. 

I  regret  that  I  am  compelled  to  announce  this  result.  The 
crime  charged  in  the  indictment  is  a  grave  one,  and  I  under- 
stand that  one  of  the  defendants  is  accused  of  having  com- 
mitted the  act  while  in  the  employ  of  the  government  in  an 
official  position,  the  duties  of  which  embraced  the  supervision 
of  bonds  of  the  character  of  the  one  alleged  to  be  fraudulent. 
I  regret  that  the  charge  cannot  be  investigated  in  this  Court, 
and  the  defendants  be  acquitted  if  found  innocent,  and,  if 
guilty,  be  properly  punished.  But  I  am  satisfied  that  this 
Court  has  no  power  to  try  the  case,  on  this  indictment,  and 
must,  therefore,  grant  the  motion  that  the  indictment  be 
quashed. 


In  be  Eobert  M.  Martik. 

The  Courts  of  the  United  States  have  power,  under  the  14th  section  of  the 
Judiciaiy  Act  of  September  24th,  1*789,  (1 CT.  8.  Stat,  at  Large^  81,)  to  issue 
the  writ  of  certiorari^  as  ancillarj  to  the  writ  of  habeas  corptia^  as  a  means  of 
rendering  their  jurisdiction  under  the  latter  writ  effective. 

Where  a  prisoner  is  committed  by  a  United  States  Commissioner,  to  await  the 
action  of  a  grand  jury  of  a  Circuit  Court  of  the  United  States,  that  Court,  in 
connection  with  a  Tiabeaa  corpus^  to  inquire  into  the  cause  of  his  commitment, 
has  power  to  issue  a  certiarcvri  to  the  Commissioner,  to  bring  up  the  proceed- 
ings which  took  place  before  him. 

The  functions  exercised  by  a  United  States  Commissioner,  in  committing  a  pris- 
oner to  await  the  action  of  a  grand  jury,  considered. 

The  Court,  on  a  habeas  oc^rpus^  is  not  concluded  by  the  finding  of  the  committing 
magistrate,  but  may  go  behind  his  order  of  commitment,  and,  by  a  certwrari^ 
look  into  the  evidence  taken  before  him. 

To  this  end,  the  Court  may  require  the  production  before  it  of  the  minutes  of 
oral  evidence  taken  by  the  Commissioner,  and  of  any  written  depositionsi 
and  may  examine  the  Commissioner  as  to  evidence  taken  by  him  and  not  re- 
duced to  writing,  and  as  to  lost  minutes  of  evidence. 

The  admissions  of  an  alleged  oo-conspirator,  made  after  the  conspiracy  has  ter- 
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minated,  and  not  in  the  presence  of  the  aocusedf  are  not  evidence  against  the 
latter. 

Communications  which  pass  hetween  client  and  counsel  are  Inviolable,  and  the 
latter  cannot  be  compelled  to  disclose  them. 

A  prisoner  committed  bj  a  United  States  Commissioner,  for  a  crime  against  the 
United  States,  to  await  'the  action  of  a  grand  jury  of  this  Court,  was  dis- 
charged by  this  Court,  on  habeas  corpus^  on  the  ground  that  the  evidence  be- 
fore the  Commissioner,  brought  up  on  certiorari,  was  not  sufficient  to  warrant 
his  commitment. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  February,  1866.) 

This  was  a  writ  of  habeas  corpus  directed  to  the  Marshal 
of  the  Southern  District  of  New  York,  commanding  him  to 
bring  the  body  of  Robert  M.  Martin  before  the  Court.  As 
the  petition  for  the  writ  alleged  that  the  prisoner  was  detained 
in  custody  under  a  warrant  of  commitment  issued  by  a  United 
States  Commissiimer,  a  writ  oi  certiorari^  also,  was  issued  by 
the  Court  to  the  Commissioner,  directing  him  to  send  up  the 
proceedings  and  evidence  upon  which  such  commitment  was 
founded.  By  his  return  to  the  habeas  corpus,  the  Marshal 
justified  his  detention  of  the  prisoner,  by  setting  forth  the 
order  of  the  Commissioner,  and  also  produced  the  body  of  the 
prisoner  in  Court.  No  formal  return  was  made  to  XXx^certio- 
rari^  though  the  Commissioner  was  in  Court,  with  his  pro- 
ceedings in  the  premises,  ready  to  comply  with  such  order  as 
the  Court  should  make  thereon.  The  District  Attorney,  on 
behalf  of  the  United  States,  moved  to  quash  the  cey^tiorari^ 
on  the  ground  that  the  Commissioner  possessed  co-ordinate 
jurisdiction  with  this  Court  to  commit,  for  the  action  of  the 
grand  jury,  persons  charged  with  crime,  and  that,  therefore, 
this  Court  had  no  power  to  revise  his  action  therein.  It  was 
insisted,  on  behalf  of  the  Government,  firet,  that  the  Court 
had  no  power  to  grant  the  writ ;  and,  second,  that,  if  it  had, 
the  writ  could  lawfully  operate  only  to  bring  up  the  formal 
records  and  files  of  the  Commissioner  in  the  case,  and  that 
the  evidence  taken  before  the  Commissioner  was  no  part  of 
such  records  or  files,  and,  therefore,  not  within  reach  of  the 
writ.     The  principal  question  discussed,  on  the  argument,  was 
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tlie  power  of  the  Court,  through  the  medium  of  a  writ  of 
certiorari^  to  bring  before  it  the  evidence  upon  which  the 
commitment  was  made. 

Danid  S.  Dickinsoriy  {District  Attorney^)  for  the  United 
States. 

Jeremiah  Larocque^  for  the  prisoner. 

Shipman,  J.  The  power  of  this  Court  to  grant  the  writ 
oi  habeas  corpus  is  not  denied,  and,  therefore,  need  not  now 
be  dwelt  upon.  Neither  shall  I  discuss  at  much  length  its 
power  to  grant  the  writ  of  certiorari^  as  ancillary  to  the  former 
writ.  The  Courts  of  the  United  States  being  Courts  of  limited, 
though  not  of  inferior  jurisdiction,  their  powers  mast  be 
sought  for  in  the  Acts  of  Congress.  The  14th  section  of  the 
Judiciary  Act  of  September  24:th,  1789,  (1  U.  S.  Stent,  at  Large^ 
81,)  provides,  "  that  all  the  before-mentioned  Courts  of  the 
United  States  shall  have  power  to  issne  writs  of  scire  fa,cia>s^ 
habeas  corpvs^  and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  ^agreeable  to  the  principles  and 
usages  of  law.  And  that  either  of  the  justices  of  the  Supreme 
Court,  as  well  as  judges  of  the  District  Courts,  shall  have 
power  to  grant  writs  of  habeas  corpus^  for  the  purpose  of  an 
inquiry  into  the  cause  of  commitment.  Provided^  that  writs 
of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in  gaol, 
unless  where  they  are  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  are  committed  for  trial  be- 
fore some  Court  of  the  same,  or  are  necessary  to  be  brought 
into  Court  to  testify."  Under  the  authority  conferred  by  this 
Act,  the  writ  of  habeas  corpus  has  been  repeatedly  grantee!  by 
the  Courts  of  the  United  States,  and  by  the  Judges  thereof. 
And,  although  the  power  to  issue  the  writ  of  certiorari  is  not 
conferred  by  name,  it  is  no  doubt  included  under  the  general 
term,  "  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
VOL.  v.— 20 
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law."  Accordingly,  the  Supreme  Court  of  the  United  States, 
in  Ex  parte  Burford^  (3  Crunch^  ^8,)  and  in  the  case  of  Ex 
parte  BoUman^  (4  Cranch^  75,)  issned  the  writ  of  certioraH^ 
as  well  as  that  oiJiaheas  corpus.  These  precedents  would  be 
quite  suflScient  to  warrant  this  Court  in  the  exercise  of  its 
power  to  issue  the  former  writ,  for,  jurisdiction  in  cases  of 
habeas  corpus  is  conferred  upon  the  Supreme  and  Circuit 
Courts  by  the  same  words  of  the  Act,  as  well  as  the  power  to 
issue  all  other  writs  which  may  be  necessary  for  the  exercise 
of  jurisdiction.  The  writ  of  c^^'^Tra^^i  has  always  been  con- 
sidered, in  appropriate  cases,  as  ancillary  to  that  of  habeas 
corpus^  and  has  long  been  issued  by  the  Courts  of  England 
and  this  country,  as  a  means  of  rendering  their  jurisdiction 
under  the  latter  writ  effective.  It  is  said,  in  Bax^rCs  Abridge 
7nent,  {Hah.  Gor.^  B.  3 :)  "  As  the  ce7i,iorari  alone  removes 
not  the  body,  so  the  habeas  corpus  alone  removes  not  the 
record  itself,  but  only  the  prisoner  with  the  cause  of  his  com- 
mitment ;  and,  therefore,  although,  upon  the  habeas  corpus^ 
and  the  return  thereof,  the  Court  can  judge  of  the  sufficiency 
or  insufficiency  of  the  return  and  commitment,  and  bail  or 
discharge  or  remand  the  prisoner,  as  the  case  appears  upon 
the  return,  yet  they  cannot,  upon  the  bare  return  of  the  habeas 
corpus^  give  any  judgment,  or  proceed  upon  the  record  of  the 
indictment,  order,  or  judgment,  without  the  record  itself  be 
removed  by  certiorari^  Numerous  cases,  in  the  English, 
Federal,  and  State  Courts  are  found,  where  a  certioraHy  in 
connection  with  a  habeas  coipus^  has  been  issued.  {Hammondx, 
HowelZy  1  Mod.y  119  ;  King  v.  Marks,  3  East^  157  ;  King  v. 
Taylor^  7  Dowl.  dk  JRyl.^  622  ;  the  cases  in  Cranch^  already 
cited ;  Edmonds^  «71,  in  The  People  v.  Ma/rtin^  1  ParTcer^s 
Criminal  Rep.y  187.)  In  the  last  case  cited,  the  power  was 
given  by  the  statute,  but  in  language  which  plainly  indicated 
that  the  Act,  in  that  particular,  was  declaratory  of  what  the 
law  was,  rather  than  remedial.  The  prisoner  having  been 
committed  to  await  the  action  of  the  grand  jury  in  this  Court, 
I  have  no  doubt  that,  upon  principle,  by  the  power  conferred 
by  the  Act  of  Congress,  and  upon  the  decided  cases,  this  Court 
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is  fully  anthorized  to  issue  the  writ  of  certio7'aH  in  connection 
with  the  writ  of  habeas  corpus. 

The  next  question  is — what  proceedings  of  the  committing 
magistrate  is  the  certiorari  to  operate  upon  and  remove  into 
this  Court?  In  determining  this  question,  it  is  proper  to  notice, 
in  the  outset,  the  functions  exercised  by  the  Commissioner  in 
committing  a  prisoner  to  await  the  action  of  tlie  grand  jury. 
In  this  respect  he  exercises  the  powers  common  to  all  ordinary 
committing  magistrates.  If  he  finds  probable  cause  to  hold 
the  party  for  trial,  he  commits  him  ;  if  not,  he  discharges  him. 
In  neither  case  is  his  action  final,  or  a  bar  to  further  proceed- 
ings. If  the  prisoner  is  discharged,  he  may  be  again  arrested, 
and,  on  sufticient  evidence,  may  be  committed.  If  he  is  com- 
mitted, he  may  apply  to  the  Court  to  reduce  his  bail,  or  the 
prosecuting  officer  may  apply  to  have  it  increased,  or  to  dig- 
charge  him  altogether.  In  none  of  these  proceedings  of  the 
Commissioner  are  his  orders  in  the  nature  of  a  final  judgment 
of  a  Court  of  record  ;  and  it  is  a  common  practice  for  Courts, 
in  England  and  in  this  country,  to  which  a  party  is  committed 
for  trial,  to  revise  just  such  orders  as  the  Commissioner  has 
made  in  the  present  case.  This  Court  has  repeatedly  increased 
and  diminished  bail  fixed  by  Commissioners,  and  its  authority 
has  never  been  questioned.  Now,  in  order  that  this  Court 
may  exercise  intelligently  its  undoubted  authority  over  such 
matters,  it  must  be  able  to  go  behind  the  mere  formal  order  of 
commitment.  In  order  to  fix  the  amount  of  bail,  it  must  be 
possessed  of  suflicient  evidence  as  to  what  are  the  peculiarities 
of  the  offence  committed — whether  it  is  a  merely  technical 
breach  of  law,  or  one  attended  by  circumstances  of  peculiar 
aggravation  or  atrocity.  This  Court  had  occasion,  not  long 
since,  on  the  application  of  a  former  District  Attorney,  to  in- 
quire extensively  into  evidence  for  the  purpose  of  fixing  the 
bail  of  a  swindler  whose  depredations  on  the  Treasury  had 
been  enormous.  Indeed,  the  33d  section  of  the  Judiciary  Act 
expressly  requires  the  Court,  in  fixing  bail,  in  certain  cases,  to 
regard  "  the  nature  and  circumstances  of  the  offence  and  of 
the  evidence,  and  the  usages  of  law."    Now,  in-order  to  pass 
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upon  the  evidence,  the  Court  must  have  the  same  before  it. 
If  it  18  not  brought  voluntarily  into  Court,  the  Court  must 
have  some  power  to  compel  its  production.  The  witnesses  are 
not  always  within  its  immediate  reach,  having  given  their  tes- 
timony before  the  Commissioner,  and  gone  to  distant  homes. 
In  some  cases,  they  are  abroad,  or  on  the  high  seas,  and  the 
prisoner  stands  committed  on  depositions  sent  home  by  consuls 
residing  in  foreign  ports.  It  is  a  common  practice,  for  Courts, 
in  most  places  where  the  common  law  exists,  to  bring  before 
them  the  evidence  produced  before  the  committing  magistrate, 
and  upon  which  his  commitment  is  founded;  and,  where  this 
evidence  is  reduced  to  writing,  in  the  form  of  depositions, 
whether  by  the  committing  magistrate  or  by  other  competent 
authority,  this  is  frequently  done  by  a  certiorari,  in  aid  of  a 
habeas  corptis.  But,  in  whatever  manner  the  evidence  is 
brought  before  the  Court,  the  Court  is  not  concluded  by  the 
finding  of  the  comniitting  magistrate-  (2  Strange,  911  n/ 
King  v.  Marks,  3  jKast,  157 ;  Van  Boven^s  case,  9  Ad.  <&  E,, 
new  series,  676 ;  Ex  parte  Tayhe,  5  Gowen,  39  ;  The  People 
V.  Martin,  1  Parker'^s  OrirniTial  Pep.,  187.)  In  the  case  of 
Ec parte  BoUman,  (4  Cranch,  114,)  Ciiief  Justice  Marshall 
remarked :  "  I  understand  the  clear  opinion  of  the  Court  to 
be,  (if  I  mistake  it,  my  brethren  will  correct  rae,)  that  it  is  un- 
important whether  the  commitment  be  regular  in  point  of  form 
or  not ;  for,  this  Court,  having  gone  into  an  examination  of 
the  evidence  upon  which  the  commitment  was  grounded,  will 
proceed  to  do  that  which  the  Court  below  ought  to  have  done." 
The  only  plausible  doubt  suggested  in  the  present  case  is, 
as  to  the  power  of  the  Court  to  compel  the  production  of  the 
minutes  of  the  evidence  taken  by  the  Commissioner.  The  law 
does  not,  in  terms,  require  the  Commissioner  to  reduce  the 
testimony  of  witnesses  to  writing,  although  this  is  generally 
done  by  those  magistrates,  in  important  cases.  If  this  objec- 
tion were  to  prevail,  it  would  only  produce  embarrassment ; 
for,  it  often  happens,  that  the  evidence  upon  which  a  commit- 
ment is  founded  consists  in  part  of  depositions  taken  abroad 
by  consuls,  and  in  part  of  oral  testimony  taken  before  the 
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Commissioner,  and  by  him  taken  down  in  his  minutes.  The 
witnesses  who  thus  testify  sometimes  leave  for  remote  places, 
and,  where  they  are  officere  of  a  ship,  often  depart  on  another 
voyage  before  the  final  trial ;  and  it  would  be  strange  indeed, 
if,  on  an  application  to  discharge  or  modify  bail,  the  Court 
were  to  be  deprived  of  the  power  to  examine  into  the  evidence 
thus  informally  taken,  while  it  would  be  compelled,  in  the  ex- 
ercise of  a  solemn  duty,  to  look  into  that  contained  in  formal 
depositions.  Under  such  an  administration  of  justice,  the 
Government  as  well  as  the  accused  would  often  be  deprived  of 
material  evidence,  and  the  power  of  the  Court  to  properly  dis- 
pose of  the  case  would  be  greatly  impeded.  In  such  a  case, 
the  Court  would  certainly  be  justified  in  requiring  the  Com- 
missioner to  produce  his  minutes,  and,  if  he  had  failed  to  take 
them,  or  if  they  had  been  lost  or  destroyed,  to  summon  him, 
and  examine  him  under  oath  touching  the  evidence  upon  which 
his  commitment  was  founded.  Indeed,  this  very  course  of 
proceeding  has  been  reduced  to  a  formal  rule  of  practice  by  at 
least  one  Court  of  the  United  States,  of  high  intelligence  and 
extensive  jurisdiction.  (Ex parte  Bennett^  2  CrancVa  C.  C. 
jB.,  612.)  It  would  be  more  satisfactory,  if  the  minutes  of  the 
Commissioner  were  always  formally  taken,  and  the  testimony 
of  the  witness  read  over  to  him,  and  subscribed  by  his  own 
hand  ;  but  the  absence  of  this  formality  cannot  be  permitted 
to  paralyze  the  arm  of  this  Court,  and  destroy  its  power  to  do 
justice  to  both  the  Government  and  the  accused. 

The  importance  of  this  power  of  the  Court,  to  look  into  the 
evidence  as  far  as  may  be  necessary,  in  order  to  decide  whetlier 
it  is  proper  or  not  to  hold  a  prisoner  in  confinement,  will  be 
clearly  seen  on  examining  the  condition  of  things  if  no  such 
power  existed.  One  of  two  results  would  follow.  Either  the 
prisoner  would  be  kept  in  confinement  just  as  long  as  the  pros- 
ecution might  see  fit  to  hold  him,  or  the  Court  would  be  com- 
pelled to  make  a  mere  arbitrary  order  limiting  the  time  within 
which  he  should  be  indicted  or  discharged.  It  often  happens 
that  prisoners  are  brought  into  a  District  for  trial,  long  before 
the  necessary  evidence  can  be  obtained  for  submission  to  the 
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grand  jury.  This  happens  more  frequently  in  the  case  of 
crimes  committed  on  shipboard,  in  remote  parts  of  the  world ; 
but  it  may  and  does  occur  in  other  instances.  In  snch  cases, 
the  Court  would  not,  unless  compelled  to  do  so,  arbitrarily 
limit  the  time  within  which  an  indictment  should  be  found  or 
the  prisoner  be  released.  It  would  be  all-important  that  the 
Court  should  look  into  the  evidence  upon  which  the  prisoner 
was  committed,  that  it  might  determine  whether  or  not  the 
circumstances  surrounding  the  commission  of  the  alleged  crime 
were  such  as  to  warrant  his  further  detention  in  tlie  absence 
of  an  indictment.  The  extent  of  a  justifiable  delay  would  be 
diflTerent  in  different  cases,  depending  upon  the  evidence.  To 
put  an  order  upon  the  District  Attorney,  that  he  should  have 
his  indictment  in  Court  by  a  given  day,  or  that  the  prisoner 
be  discharged,  without  looking  into  the  evidence,  would  be  a 
blind  exercise  of  power,  little  meriting  the  term  judicial.  This 
the  Court  would  be  compelled  to  do,  unless  it  had  control  over, 
and  the  power  to  examine  into,  the  evidence,  or  else  leave  the 
prisoner  virtually  in  the  hands  of  the  prosecutor  and  to  such 
term  of  confinement  as  he  might  think  proper.  Of  course,  no 
prisoner  would  be  unreasonably  detained  under  the  official 
sanction  of  the  distinguished  and  enlightened  gentleman  who 
now  fills  the  office  of  prosecutor  in  this  District.  But  this 
Court,  in  the  discharge  of  its  duties,  can  be  no  respecter  of 
persons,  nor  can  it  decline  any  of  the  responsibilities  imposed 
upon  it  by  the  Constitution  and  the  laws.  It  is  its  duty  to  see 
that  every  person  committed  to  its  custody,  whether  under  or 
awaiting  indictment,  has  a  speedy,  as  well  as  a  public  and  an 
impartial  trial ;  and  it  should  accomplish  this  great  object  in 
such  manner  that  the  ends  of  public  justice  may  be  attained 
and  the  rights  of  every  prisoner  be  preserved  and  protected. 

There  is  another  important  consideration  which  it  is  proper 
to  advert  to.  As  this  Court  has  the  power  to  issue  writs  of 
habeas  corpus^  for  the  purpose  of  inquiring  into  the  cause  of 
commitment,  (1  U,  JS,Stat  at  Zarffe,  81,  §  14;  Ex  parte  Wat- 
kins^  3  Peters^  193,  201,)  it  Mould  be  compelled,  in  the  exercise 
of  this  power,  where  the  warrant  of  commitment  was  irregular 
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and  void  on  its  face,  to  discharge  from  arrest,  unless  it  could 
go  behind  the  warrant  and  examine  into  the  evidence  upon 
which  it  was  founded.  This,  as  I  have  already  shown,  would 
sometimes  be  impracticable,  unless  the  Court  could  resort  to 
the  evidence  upon  which  the  Commissioner  acted,  and  which 
might  be  within  reach  of  the  Court,  on  the  return  to  the  habeas 
corpus^  only  through  the  Commissioner's  minutes  or  his  own 
testimony.  For  these  reasons,  the  Commissioner  who  com- 
mitted the  prisoner  in  this  case  must  answer  the  certiorari^  by 
producing  the  evidence  taken  before  him.  As  this  evidence 
was,  I  suppose,  substantially  reduced  to  writing  by  him  on  the 
hearing,  it  will  be  sufficient  to  produce  his  minutes  thereof, 
and  the  affidavit  upon  which  the  original  warrant  of  arrest 
was  issued.  The  warrant  itself  and  the  order  of  commitment 
are  already  before  the  Court. 

To  avoid  all  misconception,  it  may  be  well  to  remark,  that 
the  principles  here  laid  down,  have  no  necessary  relation  to 
the  powers  conferred  upon  Commissioners  under  the  laws 
touching  the  execution  of  extradition  treaties. 

The  return  to  the  certiorari  having  been  made  in  confor- 
mity to  the  above  decision,  and  the  question  of  the  further  de- 
tention or  discharge  of  the  prisoner  having  been  heard,  the 
Court  proceeded  to  render  the  following  decision  : 

Shipman,  J.  The  evidence  and  proceedings  upon  which 
the  prisoner,  Robert  M.  Martin,  was  committed  to  await  the 
action  of  tlie  grand  jury  in  this  Court,  have  been  carefully  ex- 
amined and  considered  by  the  Court.  The  question  now  to  be 
determined  is,  whether  he  shall  be  remanded  or  discharged. 

As  the  authorities  are  somewhat  conflicting,  touching  the 
degree  of  certainty  with  which  the  affidavit,  warrant  of  arrest, 
and  commitment  should  specify  the  offence,  I  pass  over  their 
form  in  this  case,  with  the  simple  remark,  that  they  are  ex- 
tremely general,  not  to  say  vague  and  uncertain.  One  charge 
appears  to  be  founded  on  the  4th  section  of  the  Act  of  Febru- 
ary 26th,  1863,  (10  U.  8.  Stat,  at  Large,  170,)  entitled  "  An 
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Act  to  prevent  fraudB  npon  the  Treasury  of  the  United  States." 
It  alleges,  that  the  defendant,  on  the  Ist'day  of  November, 
1864,  within  this  District,  "  did  knowingly  attempt  to  destroy 
certain  public  records  of  the  United  States,"  without  stating 
what  records.  The  other  charge  is,  tliat  the  prisoner  "  did 
knowingly  and  wilfully  engage  in  giving  aid  and  comfort  to 
th«  then  existing  rebellion  against  the  authority  of  the  United 
States,  and  against  the  laws  thereof."  This  offence,  also,  is  al* 
leged  to  have  been  committed  in  this  District.  This  charge  is 
grounded  on  the  2d  section  of  the  Act  of  July  17th,  1862,  (12 
U.  S.  Stat,  at  Large,  690.)  The  warrant  of  arrest  contains  the 
same  charges,  and  the  order  of  commitment  is  endorsed  on  the 
warrant  of  arrest,  and  refers  to  the  charges  within  the  same. 
It  also  states,  that  the  Commissioner  has  examined  into  the 
offences  charged,  according  to  law,  and  commits  the  accused  to 
the  custody  of  the  marshal,  to  be  by  him  held,  in  default  of 
bail,  to  await  the  action  of  the  grand  jury. 

By  the  decision  of  the  Commissioner  rendered  before  the 
final  commitment,  he  appears  to  have  held  that  the  charge  of 
attempting  to  destroy  public  records  of  the  United  States  was 
not  made  out,  and  that,  therefore,  the  prisoner  was  entitled  to 
his  discharge,  so  far  as  that  ground  was  concerned.  It  seems, 
however,  that  he  was  of  opinion  that  the  general  change  of 
having  given  aid  and  comfort  to  the  then  existing  rebellion, 
was  so  far  supported  as  to  warrant  the  commitment  of  the 
prisoner.  It  is  only  necessary,  therefore,  as  I  concur  in  the 
opinion  of  the  Commissioner  as  to  the  charge  of  attempting  to 
destroy  public  records,  to  consider  the  evidence  touching  the 
charge  of  giving  aid  and  comfort  to  the  rebellion.  I  shall  not 
dwell  at  any  length  upon  this  evidence,  but,  as  the  Commis- 
sioner informs  me  that  the  copy  furnished  to  me  is  substan- 
tially correct,  I  shall  direct  the  clerk  to  append  the  same  to, 
and  file  it  with,  this  opinion.  * 

An  examination  of  the  whole  evidence  taken  on  the  hear- 
ing shows,  that  the  prisoner  was  in  New  York  about  the  time 
of  an  alleged  attempt  to  burn  that  city,  under  suspicious  cir- 
cumstances ;  and  the  principal  facts  which  are  legal  evidence 
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at  all,  are,  first,  that  he  went  under  an  assumed  name ;  and, 
second,  that  he  was,  more  or  less,  in  company  with  certain 
characters  to  whom  suspicions  had  attached,  and  one  of  whom 
was  subsequently  executed  by  the  military  authorities,  as  one 
of  the  incendiaries.  I  assume,  rather  than  decide,  that  the 
second  fact  was  admissible  evidence  against  the  prisoner.  The 
intelligent  assistant  District  Attorney  clearly  saw  that  these 
facts,  as  tliey  then  stood  on  the  proofs,  only  raised  a  general 
suspicion  that  the  prisoner  was  here  for  no  good  purpose ;  and, 
in  order  to  make  out  a  case  which  would  warrant  the  commit- 
ment of  the  accused,  he  offered  evidence  of  certain  declara- 
tions made  by  other  parties,  some  or  all  of  which  were  made 
in  Canada,  and  none  of  them  in  the  presence  of  the  prisoner. 
The  primary  tendency  of  these  declarations  was,  to  establish 
the  charge  in  the  affidavit  and  warrant,  of  attempting  to  de- 
stroy public  records,  by  burning  the  city.  These  declarations 
were  made  after  the  attempt  had  been  consummated,  and,  so 
far  as  can  be  judged  by  the  proofs,  after  the  alleged  conspiracy 
for  that  object  had  terminated.  They  were,  therefore,  inad- 
missible for  that  purpose;  for,  the  admissions  of  an  alleged  co- 
conspirator, made  afler  the  conspiracy  has  terminated,  and  not 
in  the  presence  of  the  accused,  are  not  evidence  against  the 
latter*  The  Commissioner  appears  to  have  taken  this  view  of 
the  law,  and  to  have  exonerated  the  prisoner  from  the  alleged 
attempt  to  destroy  public  records  by  fire. 

The  only  feature  of  the  evidence,  from  which  it  can  be  in 
any  manner  inferred  that  the  prisoner,  at  any  time,  within 
this  District,  gave  aid  and  comfort  to  the  rebellion,  is  that 
which  was  supposed  to  connect  him  with  those  fires.  The 
destruction  of  the  city  by  fire,  involving  the  destruction  of  the 
public  records  of  the  United  States,  was  the  only  act  of  aiding 
the  rebellion,  committed  here,  of  which  the  evidence  gives  the 
remotest  suspicion.  The  Commissioner,  as  I  have  already 
stated,  decided,  and  properly  decided,  that  probable  cause  in 
support  of  this  fact  was  not  made  out.  The  fact  having  failed, 
the  inference  fails  also.  It  will,  I  presume,  not  be  contended 
that  the  color  of  the  defendant's  carpet-bag,  or  the  fact  that  he 


314  SOUTHERN  DISTRICT  OF  NEW  YORK, 


In  re  Martin. 


had  a  small  amoant  of  gold,  supplies  any  material  evidence  in 
the  case. 

Some  testimony  was  taken  tending  to  show  that  the  pris- 
oner had  been  an  oflScer  in  the  rebel  army.  This  was  obtained 
from  General  Whittaker,  one  of  the  counsel  for  the  prisoner 
on  this  very  hearing,  by  putting  him  upon  the  stand  as  a  wit- 
ness for  the  prosecution.  After  the  declaration  of  this  witness 
that  he  had  no  personal  knowledge  about  the  prisoner  during 
the  rebellion  except  what  he  had  learned  from  him  in  his  capa- 
city as  counsel,  the  Commissioner  should  not  have  permitted 
the  examination  to  be  further  pressed.  I  need  not  cite  author- 
ities, or  adduce  reasons,  in  support  of  the  inviolability  of 
communications  wliich  pass  between  counsel  and  client.  The 
highest  considerations  known  to  the  law  guard  this  relation 
with  jealous  solicitude.  But,  even  if  the  pereonal  knowledge 
of  General  Whittaker  were  admissible,  the  reputation  of  the 
prisoner  as  a  rebel,  upon  which  he  was  questioned,  was  wholly 
inadmissible.  And,  if  we  assume  that  it  was  legally  proved 
on  the  hearing,  that  he  had  been  in  the  rebel  army,  this  would 
not  tend  to  show  that  he  had  committed  a  crime  in  this  Dis- 
trict, unless  the  fact  was  in  some  manner  connected  with  an 
unlawful  act  done  here.  As  I  have  already  remarked,  the 
only  act  done  here,  to  which  the  evidence  relates,  is  the  alleged 
attempt  to  burn  the  city ;  and  of  this  the  Commissioner  found 
no  proof  which  would  warrant  him  in  deciding  that  probable 
cause  had  been  made  out. 

It  follows,  from  these  views,  that  there  was  no  sufficient 
evidence  to  warrant  the  commitment  of  the  prisoner  for  trial 
in  this  District.  He  must,  therefore,  be  discharged  from  cus- 
tody under  this  warrant  or  order  of  commitment,  and  a  proper 
order  will  be  entered*  to  that  eflfcct. 
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I     The  Mechanics  and  Farmers'  Bank  of  the  City  of 

Albany 

vs. 

Theodore  Townsend.     In  Equity. 

The  term  "  capital,"  as  used  in  the  let  subdivision  of  the  7 9th  section  of  the 
Internal  Revenue  Act  of  June  30th,  1864,  (13  U.S.  Slat  at  Large,  251,)  means, 
in  reference  to  a  bank  whose  charter  fixes  the  amount  of  its  capital,  the  amount 
of  capital  so  fixed,  and  does  not  Include  the  surplus  earnings  of  such  bank,  so 
so  to  subject  it  to  a  license  tax  on  such  surplus  earnings,  as  capital 

(Before  Nelson,  J.,  Northern  District  of  New  York,  May  I2th,  186C.) 

This  was  an  application  for  a  provisional  injunction,  to 
restrain  a  Collector  of  Internal  Revenue  from  collecting  a 
license  tax.  The  bill  was  filed  in  a  State  Court,  by  the 
plaintifls,  a  banking  corporation  doing  business  at  Albany, 
New  York,  and  the  suit  was  removed  by  the  defendant  into 
this  Court,  under  the  provisions  of  the  3d  sectiort  of  the  Act 
of  March  3d,  1833,  (4  U.  S.  Stat,  at  La/rge,  633.)  The  tax 
was  claimed  to  be  collectable  under  the  provisions  of  the  1st 
subdivision  of  the  79th  section  of  the  Act  of  June  30th,  1864, 
(13  /c?.,  251,)  which  provided,  that  bankers  using  or  einploying 
a  capital  not  exceeding  the  sum  of  $50,000,  should  pay  $100 
for  each  license,  and  that  those  using  or  employing  a  capital 
exceeding  $50,000  should  pay,  for  every  additional  $1,000,  in 
excess  of  $50,000,  $2.  The  charter  originally  granted  to  the 
corporation,  under  the  State  law,  fixed  its  capital  at  $350,000. 
It  applied  for  a  banker's  license  under  the  National  Banking 
law  of  Congress,  on  such  capital  of  $350,000.  The  applica- 
tion was  refused  by  the  assessor,  on  the  ground  that  the  sur- 
plus earnings  of  the  bank  were  not  included  as  capital.  The 
bank  refused  to  pay  a  tax  upon  such  surplus  earnings,  as 
capital,  and  the  Collector  was  proceeding  to  enforce  the  col- 
lection of  such  tax,  when  this  suit  was  instituted. 
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John  JET.  lieynolds^  for  the  plaintiffs, 
William  A.  Dart^  (District  Attorney,)  for  the  defendant. 

Nelson,  J.  I  am  satisfied  that  the  assessor  and  the  col- 
lector have  fallen  into  an  error.  The  term  "  capital,"  as  used 
in  the  Ist  subdivision  of  the  79th  section,  means  the  amount 
of  capital  fixed  by  the  charter.  This  amount  cannot  be 
altered ,  enlarged,  or  diminished,  except  by  legislative  authority. 
A  surplus  earned  by  the  bank  is  no  part  of  its  capital  under 
its  charter,  nor  does  the  Act  of  Congress  either  expressly  or 
impliedly  regard  it  as  such.  Besides,  a  tax  is  levied  specifi- 
cally on  all  dividends  in  scrip,  or  money  declared  due,  &c.-,  to 
stockholders,  &c.,  and  on  all  undistributed  sums  made  or 
added,  during  the  year,  to  the  surplus  or  contingent  funds  of 
the  bank,  {section  120,)  thereby  treating  and  dealing  with  sur- 
plus earnings  as  separate  and  distinct  from  the  capital  of  the 
bank.  According  to  the  construction  claimed,  the  surplus 
earnings  would  be  subject  not  only  to  all  the  tax  that  is  im- 
posed upon  the  capital  of  a  bank,  as  such,  but  to  five  per 
centum^  in  addition,  as  surplus.  I  think  that,  if  Congress  had 
intended  thus  to  deal  with  this  description  of  property,  and  to 
regard  it  both  as  a  part  of  the  capital  of  a  bank,  and,  at  the 
same  time,  as  surplus  earnings,  and  to  be  taxed  in  both  aspects, 
it  would  have  said  so  in  plain  words,  and  not  have  left  the 
question  to  inconsistent  and  strained  construction. 

It  has  been  argued  that,  inasmuch  as  the  110th  section 
speaks  of  the  average  amount  of  the  capital  of  a  bank,  the 
word  "  capital "  may  erflbrace  something  more  or  less  than  the 
amount  fixed  by  the  charter.  But,  admitting  this  to  be  so,  it 
by  no  means  follows  that  it  includes  surplus  earnings.  The 
"  capital  "  of  a  bank  and  its  "  surplus  earnings"  convey  dis- 
tinct and  different  ideas  and  meanings.  But,  on  looking  at 
this  section,  the  reason  of  the  phraseology  is  very  obvious. 
The  words  are,  "  a  duty  of  onc'twenty-fourth  of  one^<?r  centum 
each  month,  &c.,  upon  the  average  amount  of  the  capital  of 
any  bank,  &c.,  beyond  the  amount  invested  in  United  States 


MAT,  1866.  31 Y 


Clymer  v.  The  Central  Railroad  Company  of  New  Jersey. 

bonds."  This  amount  would  necessarily  be  fluctuating  and 
variable,  depending  on  the  time  and  the  amount  of  the  invest- 
ment in  the  United  States  bonds,  and  might  often  require  an 
average  to  be  made  of  the  amount  of  capital  stock  liable  to 
be  taxed.  This  same  section  provides,  that  in  case  of  banks 
with  branches,  the  duty  shall  be  imposed,  &c.,  and  "  the 
amountof  capital  of  each  branch  shall  be  considered  to  be  the 
amount  allotted  to  such  branch  " — not  the  amount  including 
surplus  earnings  or  any  other  addition.  The  same  section 
also  provides  for  a  duty  of  one-sixth  of  one  per  centum  each 
month  upon  the  average  amount  of  circulation,  &c.,  beyond 
the  amount  of  Jiinetj  per  oentum  of  the  capital  of  the  bank, 
&c.  It  will  hardly  be  contended,  on  the  part  of  the  Govern- 
ment, that  the  term  "capital "  here  includes  surplus  earnings  ; 
and  yet  the  claim  would  be  as  well  founded  as  in  the  case 
under  consideration. 

I  may  add,  that,  according  to  the  construction  contended 
for,  the  capital  of  the  bank  would  be  changing  during  the 
whole  period  of  the  license.  It  might  become  much  greater 
than  the  amount  for  which  a  license  was  paid,  for,  only  the 
surplus  at  the  time  the  license  was  granted  could  be  estimated. 

Upon  the  whole,  I  am  satisfied  that  the  assessor  erred  in 
setting  up  the  claim  that  the  plaintiffs  were  bound  to  take  out 
a  license  on  the  basis  that  the  surplus  earnings  of  the  bank 
were  a  part  of  its  capital,  and  that  an  injunction  must  be 
granted. 


William   S.  Cltmer 
The  Central  Railroad  Company  of  New  Jersey. 

Where  a  railroad  train,  while  moving  on  a  track  belonging  to  one  railroad  com* 
panj,  IB  in  the  exclusive  charge  of  the  servants  of  another  railroad  company, 
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the  former  company  is  not  responsible  for  the  negligence  of  the  servants  of 
the  latter  company  in  conducting  such  moYement  of  the  train. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  May  26th,  1866.) 

•  This  was  an  action  to  recover  damages  for  an  injury  re- 
ceived by  the  plaintiff  in  December,  1864,  through  the  alleged 
negligence  of  the  servants  of  the  defendants,  while  in  a  car 
attached  to  a  through  stock  train  upon  the  stock  of  the  de- 
fendants' railroad.  The  train  was  made  up  at  Harrisburg, 
Pennsylvania,  and  was  on  its  way  to  the  city  of  New  York. 
The  route  was  over  several  distinct  railroads,  the  last  one  of 
the  line  being  the  road  of  the  defendants.  That  road  com- 
menced at  the  eastern  end  of  the  bridge  which  spans  the  Del- 
aware River,  between  Easton,  Pennsylvania,  and  Phillipsburg, 
New  Jersey.  That  bridge  belonged  exclusively  to  the  Lehigh 
Valley  Railroad  Company.  The  train  upon  which  the  plain- 
tiff was  a  passenger,  with  his  stock,  passed  over  the  Lehigh 
Valley  road,  in  charge  of  the  agents  and  servants  of  that  road, 
and  crossed  the  bridge  at  Easton,  and  passed  on  to  the  track 
of  the  defendants'  road.  It  followed  on  that  track  for  about 
200  rods,  when  a  switch  was  turned  by  a  switchman  in  the 
employ  of  the  defendants,  forming  a  communication  to  a  side 
track  upon  which  the  train  was  to  be  backed,  where  it  was  to 
be  left  by  the  agents  of  the  Lehigh  Valley  road,  and  from 
which  it  was  subsequently  taken  by  the  defendants.  There 
were  one  or  two  coal  cars  standing  on  the  rear  end  of  this  side 
track,  and  of  this  fact  the  switchman  gave  notice  to  those  in 
charge  of  the  backing  train.  The  presence  of  cars  on  this 
side  track  was  a  common  occurrence.  The  conductor  from  the 
Lehigh  Valley  road  backed  his  train,  as  usual,  upon  the  side 
track,  preparatory  to  unhitching  his  engine,  and  returning  to 
Easton  with  all  those  servants  of  the  Lehigh  Valley  road  who 
had  been  engaged  on  the  train.  But,  in  backing  down  the 
train  on  the  side  track,  he  moved  it  too  far,  or  too  fast,  or  both, 
and  came  in  contact  with  the  coal  cars  referred  to.  The 
shock  of  the  collision  was  not  severe,  but  the  effect  on  the 
plaintiff,  who  was  lying  down,  with  his  head  bent  forward  to 
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ward  his  breast,  was  such  that  it  inflicted  a  serious  injury  on 
him,  probably  injuring  his  spinal  marrow,  to  such  an  extent 
that  he  suflfered  severely  in  his  general  health,  and  had  not  yet 
recovered. 

e 

Shipman,  J.,  charged  the  jury  as  follows : 

The  circumstances  proved  are  such  as  would  warrant  the 
jury  in  finding  a  verdict  for  the  plaintiff,  were  the  proper  de- 
fendants before  the  court.  But,  in  the  view  I  take  of  the 
case,  no  recovery  can  be  had,  on  these  facts,  against  these  de- 
fendants. The  train  in  question  was  still  in  the  exclusive 
charge  of  the  agents  and  servants  of  the  Lehigh  Valley  Rail- 
road. They  had  brought  the  train  over  that  road,  and  were 
on  the  road  of  the  defendants  with  it,  for  the  purpose  of  de- 
livering it  over  to  the  servants  of  the  defendants.  The  ser- 
vants of  the  Lehigh  Valley  road  still  had  charge  of  it,  and  con- 
trolled all  its  movements,  and  they,  or  that  road,  alone  must 
be  held  responsible  for  injuries  resulting  from  any  negligence 
in  conducting  its  movements.  The  bare  fact  that  they  were 
moving  the  train  over  a  portion  of  the  track  belonging  to  the 
defendants  cannot  make  the  latter  responsible  for  the  negli- 
gence of  the  servants  of  the  other  road.  It  is  for  this  negli- 
gence alone  that  the  suit  is  brought,  and  not  for  any  obstruc- 
tions on,  or  defect  in,  the  track  of  the  defendants'  road.  Your 
verdict  must,  therefore,  be  for  the  defendants. 


In  be  James  Egan. 

Martial  law,  defined. 

Martial  law  can  be  indulged  only  in  case  of  necessity,  and,  when  the  necessity 
ceases,  martial  law  ceases. 

The  necessity  must  be  shown  affirmatively  by  any  person  who  assumes  to  exer- 
cise martial  law. 

Where  a  person  was  tried  by  a  Military  Commission,  in  South  Carolina,  in  No- 
vember, 1865,  for  a  murder  committed  in  September,  1865,  and  was  convicted 
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and  sentenced  to  imprisonment  for  life  in  the  Fenitentiarj  at  Albany,' New 
York,  hostilities  having  terminated  and  the  rebel  army  having  surrendered  to 
the  authorities  of  the  United  States  some  seven  months  before  the  trial : 
Held^  on  a  haheas  corpus^  that  the  prisoner  was  entitled  to  be  discharged,  on 
the  ground  that  the  conviction  was  illegal,  for  want  of  jurisdiction  in  the  tri- 
bunal. 

(Before  Nelson,  J.,  Northern  District  of  New  York,  June  22d,  1866.) 

This  was  a  writ  of  habeas  corjmsj  to  obtain  the  discharge 
of  James  Egan,  a  prisoner  confined  in  the  Penitentiary  at 
Albany,  in  the  State  of  New  York. 

Amasa  J.  Parker^  for  the  prisoner. 

WiUiam  A.  Dartj  {District  Attorney^)  for  the  United 
States. 

Nelson,  J.  The  prisoner,  a  citizen,  and  by  occupation  a 
farmer,  in  the  Lexington  district  of  the  State  of  South  Caro- 
lina, some  eighty  years  of  age,  and  never  engaged  in  the 
military  service,  or  connected  with  the  army,  of  the  United 
States,  or  of  the  so-called  Confederate  States,  was  arrested  and 
tried  before  a  Military  Commission,  in  pursuance  of  orders 
issued  at  the  headquarters  of  the  District  of  "Western  South 
Carolina,  Columbia,  upon  a  charge  of  murder,  and  was  con- 
victed and  sentenced  for  life  to  the  Albany  Penitentiary.  The 
specification,  in  the  record  of  the  crime,  is  the  killing  of  a 
negro  boy,  by  shooting  him,  on  or  about  the  24th  of  Septem- 
ber, 1865.  The  trial  took  place  on  the  20th  of  November,  and 
the  sentence  was  pronounced  on  the  1st  of  December  follow- 
ing. The  sentence  is  approved  by  the  order  of  Brevet  Major- 
Gen  eral  A.  Ames,  and  also  of  Major-General  D.  E.  Sickles. 
The  only  paper  or  evidence  before  me,  on  the  return  to  the 
writ  of  habeas  corpus^  is  the  record  or  order  of  committal  in 
the  hands  of  the  superintendent  of  the  Penitentiary,  which 
contains  the  above  facts. 

It  will  be  observed,  that  this  trial  before  the  Military  Com- 
mission took  place  som«  seven  months  after  the  termination  of 
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hostilities  and  the  surrender  of  the  rebel  army  to  the  authori- 
ties of  the  United  States ;  and,  further,  that  the  offence  is  one 
which,  according  to  our  constitutional  system  of  Government, 
is  cognizable  by  the  judicial  authorities  of  the  State,  and  not 
by  those  of  the  Federal  Government ;  and,  also,  that  the  trial 
was  not  had  under  the  rules  and  articles  of  war,  as  estab- 
lished  by  the  United  States  in  Congress  assembled,  for,  they 
are  limited  to  the  government  of  the  land  and  naval  forces  of 
the  United  States,  and  of  the  militia  when  in  actual  service, 
in  time  of  war  or  public  danger. 

The  trial  must  have  been  had  under  what  is  known  as 
"  martial  law,"  and  the  question  in  the  case  is,  w^hether  or  not 
this  conviction  and  punishment  can  be  upheld  by  reason  of 
that  authority.  All  respectable  writers  and  publicists  agree 
in  the  definition  of  martial  law — that  it  is  neither  more  nor 
less  than  the*  will  of  the  General  who  commands  the  array. 
It  overrides  and  suppresses  all  existing  civil  laws,  civil  officers 
and  civil  authorities,  by  the  arbitrary  exercise  of  military 
power ;  and  every  citizen  or  subject,  in  other  words,  the  entire 
population  of  the  country,  within  the  confines  of  its  power, 
is  subjected  to  the  mere  will  or  caprice  of  the  commander. 
He  holds  the  lives,  liberty  and  property  of  all  in  the  palm  of 
his  hand.  Martial  law  is  regulated  by  no  known  or  established 
system  or  code  of  laws,  as  it  is  over  and  above  all  of  them. 
The  commander  is  the  legislator,  judge  and  executioner.  His 
order  to  the  Provost-Marshal  is  the  beginning  and  the  end  of 
the  trial  and  condemnation  of  the  accused.  There  may  be  a 
hearing,  or  not,  at  his  will.  If  permitted,  it  may  be  before  a 
drum-head  Court  Martial,  or  the  more  formal  board  of  a 
Military  Commission,  or  both  forms  may  be  dispensed  with, 
and  the  trial  and  condemnation  be  equally  legal,  though  not 
equally  humane  and  judicious. 

The  law  officers  of  the  Crown  in  England,  in  giving  their 
opinion  in  the  matter  of  the  insurrection  in  the  Island  of  Ja- 
maica, observe,  that  Courts  Martial,  as  they  are  called,  by  which 
martial  law  is  administered,  are  not,  properly  speaking,  Courts 
Martial  or  Courts  at  all.     They  are  mere  committees,  formed 
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for  the  purpose  of  carrying  into  execution  the  discretionary 
power  assumed  by  the  Government.  On  the  one  hand,  they 
are  not  obliged  to  proceed  in  the  manner  pointed  out  by  tlie 
Mutiny  Act  and  the  Articles  of  War ;  and,  on  the  other,  if 
they  do  so  proceed,  they  are  not  protected  by  them,  as  members 
of  a  real  Court  Martial  might  be,  except  in  so  far  as  such  pro- 
ceedings are  evidence  of  good  faith.  Lord  Wellington,  in  one 
of  his  dispatches  from  Portugal,  in  1810,  in  speaking  of  mar- 
tial law,  observes,  that,  as  applied  to  persons,  excepting  officers 
and  soldiers  and  followers  of  the  army,  for  whose  government 
there  are  particular  piovisions  of  law  in  all  well-regulated 
counti-ies,  it  is  neither  more  nor  less  than  the  will  of  the  Gen- 
eral  of  the  army,  and  that  he  punishes  either  with  or  without 
trial,  for  crimes  either  declared  to  be  so,  or  not  so  declared  by 
any  existing  law,  or  by  his  own  orders.  Subsequently,  in  a 
epeech  in  tlie  House  of  Lords,  he  expressed  the  same  opinion, 
and  added  :  "  In  fact,  martial  law  means  no  law  at  all.  There- 
fore, the  General  who  declares  martial  law,  and  commands 
that  it  shall  be  carried  into  execution,  is  bound  to  lay  down 
distinctly  the  rules  and  regulations  according  to  which  his  will 
is  to  be  carried  out." 

This  being  the  nature  and  extraordinary  character  of  mar- 
tial law,  which,  as  observed  by  Sir  Matthew  Hale,  is  not  law, 
but  something  indulged  rather  than  allowed  as  law,  all  au- 
thorities agree  that  it  can  be  indulged  only  in  case  of  necessity, 
and  that,  when  the  necessity  ceases,  martial  law  ceases.  When 
a  government  or  country  is  disorganized  by  war,  and  the 
Courts  of  justice  are  broken  up  and  dispereed,  or  are  disabled, 
through  the  prevalence  of  disorder  and  anarchy,  from  exercis- 
ing their  functions,  there  is  an  end  of  all  law  ;  and  the  military 
power  becomes  a  necessity,  which  is  exercised  under  the  form, 
and  according  to  the  practice  and  usage,  of  martial  law.  As 
has  been  said  by  a  distinguished  civilian,  "  when  foreign  inva- 
sion or  civil  war  renders  it  impossible  for  Courts  of  law  to  sit, 
or  to  enforce  the  execution  of  their  judgments,  it  becomes  ne- 
cessary to  find  some  rude  substitute  for  them,  and  to  employ 
for  that  purpose  the  military,  which  is  the  only  remaining 
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force  in  the  community;  and,  while  the  laws  are  silenced  by 
the  noise  of  arms,  the  rulers  of  the  armed  force  must  punish, 
as  equitably  as  they  can,  those  crimes  which  threaten  their 
own  safety  and  tliat  of  society  ;  but  no  longer."  This  neces- 
sity must  be  shown  affirmatively  by  the  party  assuming  to 
exercise  this  extraordinary  and  irregular  power  over  the  life, 
hberty  and  property  of  the  citizen,  whenever  it  is  called  in 
question.  The  nature  of  this  responsibility  was  explained  by 
the  Judge- Advocate-General  of  England,  before  a  Committee 
of  the  House  of  Commons,  in  the  case  of  martial  law  declared 
in  Ceylon,  and  the  explanation  has  been  approved  by  the  law 
officei*s  of  the  Crown.  In  answer  to  a  question  put  by  Sir 
Robert  Peel,  he  observed  :  "I  believe  the  law  of  England  is, 
that  a  Governor,  like  the  Crown,  has  vested  in  him  the  right, 
where  the  necessity  arises,  of  judging  of  it,  and  being  respon- 
sible for  his  work  afterwards,  so  to  deal  with  the  laws  as  to 
supersede  them  all,  and  to  proclaim  martial  law  for  the  safety 
of  the  colony."  And,  again,  in  answer  to  a  question  by  Mr. 
Gladstone :  "  I  say  he  is  just  as  responsible  as  I  am  responsible 
for  shooting  a  man  on  the  King's  highway  who  comes  to  rob 
me.  If  I  mistake  my  man,  and  have  not,  in  the  opinion  of 
the  Judge  and  jury  who  try  me,  an  answer  to  give,  I  am  re- 
sponsible." 

Applying  these  principles  to  the  case  in  hand,  I  think  that 
the  record  fails  to  show  any  power  on  the  part  of  the  military 
officer  over  the  alleged  crime  therein  stated,  or  any  juris- 
diction of  the  Military  Commission  appointed  by  him  to  try 
the  accused.  No  necessity  for  the  exercise  of  this  anoma- 
lous power  is  shown.  For  aught  that  appeai-s,  the  civil  local 
Courts  of  the  State  of  South  Carolina  were  in  the  full  exer- 
cise of  their  judicial  functions  at  the  time  of  this  trial,  as  re- 
stored by  the  suppression  of  the  rebellion  some  seven  months 
previously,  and  by  the  revival  of  the  laws  and  the  reorganiza- 
tion of  the  State  Government,  in  obedience  to,  and  in  con- 
formity with,  its  constitutional  duties  to  the  Federal  Union. 
Indeed,  long  previous  to  this,  a  Provisional  Governor  had  been 
appointed  by  the  President,  who  is  Commander-in-Chief  of 
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the  Army  and  Navy  of  the  United  States,  (and  whose  will, 
under  martial  law,  constituted  the  only  rule  of  action,)  for  the 
special  purpose  of  changing  the  existing  state  of  things  and 
restoring  civil  government  over  the  people.  In  purenance  of 
this  appointment,  a  new  Constitution  had  been  formed,  a 
Governor  and  a  Legislature  had  been  elected  under  it,  and  the 
State  was  in  the  full  enjoyment,  or  was  entitled  to  the  full  en- 
joyment, of  all  her  constitutional  rights  and  privileges.  The 
Constitution  and  laws  of  the  Union  were  thereby  acknowl- 
edged and  obeyed,  and  were  as  authoritative  and  binding  over 
the  people  of  the  State  as  in  any  other  portion  of  the  country. 
Indeed,  the  moment  the  rebellion  was  suppressed,  and  the 
Government  growing  out  of  it  was  subverted,  the  ancient  pos- 
session, authority  and  laws  resumed  their  accustomed  sway, 
subject  only  to  the  new  reorganization  or  the  appointment  of 
the  proper  officers  to  give  to  them  operation  and  effect.  This 
reorganization  and  the  appointment  of  the  public  function- 
aries, under  the  superintendence  and  direction  of  the  Presi- 
dent, as  Commander-in-Chief  of  the  Army  and  Navy  of  the 
country,  who,  as  such,  had  previously  governed  the  people  of 
the  State,  from  imperative  necessity,  by  force  of  martial  law, 
had  already  taken  place,  and  the  necessity  no  longer  existed. 

I  have  not  deemed  it  necessary,  if  it  were  proper,  to  look 
into  the.  merits  of  the  offence  charged  against  the  prisoner, 
although  it  is  insisted  that  it  occurred  in  self-defence,  and  in 
resisting  a  violent  assault  upon  himself.  Let  the  prisoner  be 
discharged. 
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Hamilton  Wood  and  others 
Milton  S.  Abbott  and  others. 

A  picture  on  paper,  made  by  the  Art  of  photography  iVom  a  glass  "  negative/'  is 
not  a  print,  cut  or  engraving,  within  the  Ist  section  of  the  copyright  Act  of 
February  3d,  1831;  (4  U,  8.  Slat.,at  Large,  436.) 

(Before  Shipman,  J.,  Southern  District  of  New  York,  July,  1866.) 

This  was  an  action  in  the  nature  of  a  qui  tarn  suit,  founded 
on  the  ist,  4th,  5th  and  7th  sections  of  the  Act  of  February 
3d,  1831,  (4  U.  S.  Stat  at  Large^  436,)  relating  to  copyrights. 
At  the  trial,  a  verdict  was  taken  for  the  plaintiffs,  for  the  sum 
fixed  by  the  7th  section  of  the  Act,  subject  to  the  opinion  of 
the  Court,  and  the  plaintiffs  now  moved  for  judgment  on  the 
verdict. 

George  W.  Wingate^  for  the  plaintiffs. 

Thomas  C,  Fidds^  for  the  defendants. 

Shipman,  J.  The  plaintiffs  charge  the  defendants  with 
pirating  certain  alleged  "prints  or  engravings,"  the  copyrights 
of  which  the  plaintiffs  allege  belong  to  them.  The  case  pre- 
sented by  the  proofs  is  a  novel  one,  at  least  in  this  Court,  and 
requires  a  statement  of  the  facts  in  order  to  see  the  precise 
point  which  the  judgment  of  the  Court  determines. 

Tlie  plaintiffs  are  photographers  in  the  city  of  New  York, 
and  are  engaged  in  business  as  partner's,  under  the  name  of 
the  New  York  Photographing  Company.  One  Fish,  an  artist 
drew  in  crayon  two  original  drawings  or  designs  of  the  human 
figure,  one  called  "  The  Golden  Age,"  and  the  other  "  School 
Days."  These  pictures  he  sold  to  the  plaintiffs,  and  assigned 
to  them,  so  far  as  he  could  legally  do  so,  all  the  rights  which 
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he  had  to,  or  growing  out  of,  the  same.  The  object  of  this 
sale  and  assignment  by  Fish  and  purchase  by  the  plaintiffs 
was  to  enable  the  latter  to  manufacture  and  copyright  photo- 
graphs of  the  original  drawings.  To  carry  out  this  object, 
tlie  plaintiffs  caused  what  are  known  in  photography  as  "  neg- 
atives "to  be  taken.  From  these  negatives  they  produced 
great  numbers  of  copies  of  the  original  designs,  but  of  a  very 
much  smaller  size.  Before  the  publication  and  sale  of  these 
copies,  the  plaintiffs  deposited  in  the  Clerk's  office  of  the  Uni- 
ted States  District  Court  for  the  Southern  District  of  New 
York,  printed  titles  of  the  designs,  together  with  photographic 
copies  thereof.  They  also,  before  the  publication  and  sale  of 
such  copies,  impressed  on  the  latter  the  words,  "  Entered  ac- 
cording to  Act  of  Congress,  &c."  There  is  some  dispute,  in 
the  evidence,  as  to  whether  or  not  these  words  were  impressed 
on  all  of  the  pictures  before  they  left  the  hands  of  the  plaintiffs, 
but,  for  the  purposes  of  this  motion,  I  shall  assume  that  they 
were  placed  on  them  all.  These  photographic  copies  were 
quite  small,  and  were  mounted  on  cards  of  nearly  the  same 
size,  about  two  and  a  half  inches  by  four.  The  pictures  them- 
selves were  on  a  piece  of  thin  paper,  and  these  were  pasted  on 
the  cards.  The  words  "  Entered  according  to  Act  of  Con- 
gress, &c.,"  were  not  on  the  thin  paper  upon  which  the  pic- 
tures were  taken,  but  were  impressed  on  the  cards  upon  which 
they  were  pasted,  just  at  the  foot  of  the  pictures.  The  defend- 
ants insist  that,  inasmuch  as  the  statute  requires  these  words 
to  be  "'impressed  on  the  face  thereof,"  in  order  to  entitle  the 
party  to  the  benefit  of  the  Act,  the  impression  of  the  words  on 
the  card  at  the  foot  of  the  picture  was  not  a  compliance  with 
this  requirement,  and  that,  therefore,  the  alleged  copyright 
furnishes  no  protection  to  the  publishei"s.  It  is  not  necessary 
to  determine  this  point  in  the  present  case,  for  there  is  another 
one  more  prominent  and  strongly  marked,  which,  in  the  judg- 
ment of  the  Court,  is  decisive  of  the  controversy  between  these 
parties. 

The  defendants,  having  purchased  a  copy  of  each  of  these 
small  photographic  pictures,  made  negatives  from  them,  and, 
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from  such  negatives,  printed  and  sold  in  the  market  copies 
almost  identical  with  those  made  and  sold  by  the  plaintiffs. 
The  plaintiffs  insist  that,  upon  these  facts,  they  have  shown 
valid  copyrights  for  these  small  photographs,  made  from  the 
original  designs  in  their  possession,  and  that  the  defendants 
have  infringed  their  rights  in  the  premises,  and  the  question  is, 
whether  the  verdict  taken  at  the  trial  can  be  supported  by  the 
1st  section  of  the  Act  of  1831,  upon  which  the  alleged  copyrights 
are  founded.  That  section  provides,  that  "  any  person  or  per- 
sons, being  a  citizen  or  citizens  of  the  United  States,  or  resi- 
dent therein,  who  shall  *  *  *  invent,  design, 
etch,  engrave,  work,  or  cause  to  be  engraved,  etched,  or  worked, 
from  his  own  design,  any  print  or  engraving,  and  the  execu- 
tors, administrators,  or  legal  assigns  of  such  person  or  persons, 
shall  have  the  sole  right  of  printing,  reprinting,  publishing  and 
vending  such  *  *  *  print,  cut,  or  engraving,  in 
whole  or  in  part,  for  the  term  of  twenty-eight  years  from  the 
time  of  recording  the  title  thereof,  in  the  manner  hereinafter 
directed."  A  glance  at  this  section  will  show  that  the  ques- 
tion in  controvei-sy  is,  whether  or  not  these  photographs  are 
prints,  cuts  or  engravings,  and,  therefore,  protected  by  the 
statute. 

The  principal  ground  upon  which  the  plaintiffs  claim  the 
validity  of  the  copyright  is,  that,  as  they  allege,  the  photo- 
graphs are  "  prints."  The  process  by  which  these  photographs 
are  taken,  is  substantially  as  follows  :  The  original  picture  is 
transferred  to  a  prepared  glass  plate,  according  to  the  well- 
known  practice  of  photographers.  This  copy  of  the  original  is 
called  a  negative,  and,  as  seen  in  the  medium  of  transmitted 
light,  the  lights  and  shadows  of  the  original  are  reversed.  A 
sheet  of  prepared  paper  is  then  laid  upon  the  plate,  both  paper 
and  plate  are  put  into  a  frame  of  the  proper  size,  in  which 
pressure  is  applied  to  the  paper  by  appropriate  means,  so  as  to 
bring  the  paper  into  contact  with  the  plate  throughout  its  en- 
tire surface,  and  then  the  plate  is  exposed  to  the  light  of  the 
sun.  The  rays  of  light  transmitted  through  the  glass,  throw 
the  picture  on  the  prepared  paper,  and  fix  it  there  in  positive 
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light  and  shadow.  By  this  means,  reduced  copies  of  the  orig- 
inal are  extensively  multiplied.  The  pressing  of  the  paper 
upon  the  glass  plate,  is  to  make  the  contact  of  their  surfaces 
perfect  throughout,  in  order  to  prevent  the  diifusion  of  the 
light,  and  the  consequent  blurring  of  parts  of  the  picture, 
which  would  occur  in  spots  where  this  contact  did  not  take 
place.  In  other  words,  the  pressure  is  to  hold  the  paper  to 
the  glass  plate,  in  such  a  way  as  to  secure  a  uniform  chemical 
action  of  the  light  on  the  paper,  controlled  or  disturbed  in  no 
way,  except  by  the  shadowy  image  on  the  glass  itself.  The 
rays  of  light  paint  or  delineate,  by  chemical  action,  the  image 
on  the  paper,  guided  by  the  image  on  the  glass.  These  rays 
paint  it  in  just  the  same  way  in  which  they  paint  the  negative 
on  the  glass,  except  that,  in  the  hitter  case,  they  are  reflected 
from  the  original,  while  in  this  tjiey  pass  directly  through  the 
transparent  plate.  This  is  a  new  and  beautiful  art,  discovered 
long  after  the  statute  in  question  was  enacted.  It  is  not  a  de- 
velopment of  the  art  of  making  prints  or  engravings  which  ex- 
isted at  the  date  of  the  Act.  Then,  a  print  was  defined  to  be 
"a  mark  or  form  made  by  impression  or  printing;  anything 
printed  ;  that  which,  being  impressed,  leaves  its  form,  as  a  but- 
ter print,  a  cut  in  wood  or  metal  to  be  impressed  on  paper ; 
the  impression  made ;  a  picture ;  a  stamp ;  the  letters  in  a 
printed  book,"  &c.  As  used  in  this  statute,  it  was  synony- 
mous with  the  term  "  engraving,"  with  which  it  is  connected 
in  the  Act,  which  means,  in  this  relation,  "  an  engraved  plate ; 
an  impression  from  an  engraved  plate."  This  new  art  of  pho- 
tography, and  all  its  kindred  processes,  is  an  entirely  original 
and  independent  mode  of  taking  pictures  of  material  objects, 
and  multiplying  copies  of  such  pictures  at  pleasure.  That 
combination  of  creative  or  imitative  power  and  mechanical 
skill  by  which  the  artist  works  out  his  own  conception,  or  the 
embodied  conception  of  another,  in  a  fixed  form,  the  fruits  of 
which  the  law  was  intended  to  protect,  is  not  brought  into 
play.  No  block,  plate,  or  stone  is  engraved.  No  figure  is 
drawn,  etched,  raised,  or  worked  on  any  surface  from  which 
copies  ai'e  to  be  produced  by  impression  or  printed.     The 
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image  thrown  by  light  reflected  from  the  original  and  passed 
through  a  camera  produces  a  negative,  and,  when  the  light 
passes  through  the  transparent  negative  on  to  paper  held  in 
contact  with  glass,  it  produces  a  positive.  The  image  is  no 
more  formed  by  pressure  when  the  positive  is  made  on  the 
paper  held  in  contact  with  the  glass  plate,  than  when  the  neg- 
ative is  made  on  the  glass  by  rays  reflected  from  the  original  at 
a  distance.  In  both  cases,  the  only  force  that  contributes  to 
the  formation  of  the  image  is  the  chemical  force  of  light,  ope- 
rating on  a  surface  made  sensitive  to  its  power.  The  springs 
in  the  pressure  frame  hold  the  paper  firmly  in  contact  with  the 
glass,  and  thus  prevent  the  diffusion  of  the  light  after  it  passes 
througli  tlie  negative.  This  position  of  the  paper  and  plate 
renders  the  operation  of  the  light  direct  and  strong,  and  brings 
out  the  lines  of  the  picture  clearly  and  sharply. 

The  manufacture  of  these  positives  is  called,  in  the  lan- 
guage of  this  new  art,  photographic  printing.  But  names  are 
not  things.  It  i6  not  printing  in  any  sense  known  to  the  arls 
at  the  time  this  copyright  Act  was  passed ;  nor  is  it  an  exten- 
sion of  the  old  processes,  or  a  new  development  of  the  art  of 
printing  or  the  art  of  engraving,  as  those  arts  were  then  un- 
derstood. It  is  an  entirely  original  and  independent  method 
of  producing  and  multiplying  pictures — an  art,  not  of  printing 
or  engraving,  but  of  securing  the  delineation  of  pictures  by 
light  operating  on  sensitive  surfaces.  In  no  just  sense,  there- 
fore, can  it  be  said  to  be  within  the  Act  of  1831.  Congress, 
proceeding  upon  this  view,  by  the  Act  of  March  3d,  1865,  (13 
U,  S.  Stat  at  Large^  540,)  extended  the  protection  of  the  copy- 
right Act  to  this  new  art  of  photography.  This,  however,  was 
not  done  till  after  the  copyrights  in  question  were  taken  out, 
and  this  suit  was  brought.  These  plaintiffs,  therefore,  have  no 
remedy  in  the  present  case.  The  verdict  must,  therefore,  be 
set  aside. 
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Luther  C.  Clark  and  others. 
Sylvester  P.  Gilbert  and  Sheridan  Shook.     In  Equity. 

A  person  who,  having  a  license  as  a  banker,  under  the  Ist  subdivision  of  the 
79th  section  of  the  Internal  Revenue  Act  of  June  30th,  1864,  (13  U.  8.  Stat,  at 
Large,  251,)  receives  stock,  bonds,  Ac,  for  sale  for  others,  and  sells  them, 
charging  the  customary  compensation,  as  a  banker,  and  also  loans  money  on 
stocks,  bonds,  &a,  and  sells  such  securities  on  account  of  the  borrowers,  and 
deducts  from  the  sales  the  money  loaned,  with  interest,  and  the  customaiy 
charges  as  a  banker,  is  not  liable  to  the  tax  of  l-20thof  1  per  centum  monthly, 
on  such  sales,  under  the  99th  section  of  the  Act,  which  imposes  such  tax  on 
brokers,  and  bankers  doing  business  as  brokers. 

A  person  who  purchases  in  his  own  name  stocks,  bonds,  &c.,  for  others,  and 
advances  his  own  money,  and  takes  the  transfers  in  his  own  name,  and  holds 
the  stock,  bonds,  &c.,  a  security  for  the  repayment  of  the  money,  and,  on  its 
repajinent,  delivers  the  securities  as  per  agreement,  or,  in  default  of  repay- 
ment, sells  them  to  reimburse  himself,  and  who  also  purchases  and  sells 
stocks,  bonds,  &c.,  for  others,  under  certain  stipulations  as  to  risk,  losses,  and 
profits,  is  doing  the  business  of  a  broker,  and  is  subject  to  such  tax  of  l-20th 
of  1  per  centum  J  monthly. 

Under  the  9th  subdivision  of  the  79th  section  of  the  Act,  a  person  may,  under 
his  license  as  a  banker,  dd  business  as  a  broker,  without  paying  further  license 
money ;  but,  so  far  as  he  does  business  as  a  broker,  he  is  to  be  regarded  as 
a  broker,  and  must  pay  a  broker's  tax  on  his  transactions. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  July  14th,  1866.) 

This  was  an  application  for  a  provisional  injunction,  to  re- 
strain the  assessment  and  collection  of  a  tax,  to  which  it  was 
claimed  the  plaintiffs  were  liable,  under  the  99th  section  of 
the  Internal  Revenue  Act  of  June  30th,  1864,  (13  U.  S,  Stat, 
at  Large,  273,)  as  bankers  doing  business  as  brokers.  The  de- 
fendant Gilbert  was  the  Assessor,  and  the  defendant  Shook  was 
the  Collector,  of  the  32d  Collection  District  of  the  State  of 
New  York. 

John  E.  Burrill,  for  the  plaintiffs. 

8a/tnvsl  G.  Courtney,  {District  Attorney^  for  the  defend- 
ants. 
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Nelson,  J.  The  plaintiffe  have  a  license  as  bankei's,  and 
have,  from  time  to  time,  received  at  their  banking-house, 
stocks,  bonds,  and  bullion  for  sale,  and  also  have,  during  the 
same  time,  received  bills  of  exchange  and  promissory  notes  for 
discount  and  sale,  and  did  discount  and  sell  the  same  for  the 
account  of  the  parties  from  whom  they  were  received,  and 
charged  the  customary  compensation  as  bankers,  and,  also, 
during  the  time  aforesaid,  did,  at  their  banking-house,  lend 
and  advance  moneys  to  various  parties,  on  stocks,  bonds  and 
bullion,  and,  after  such  advances  and  loans,  did  sell  said  stocks, 
bonds  and  bullion,  on  account  of  the  parties  from  whom  the 
same  were  received,  and  to  whom  the  moneys  were  lent  and 
advanced,  deducting  from  said  sales  the  moneys  so  loaned  and 
advanced,  with  interest  and  the  customary  charges  asbankers, 
and  also  bought  and  sold  stocks,  bonds,  (fee,  on  their  own  ac- 
count, and  not  on  commission  or  for  others. 

The  tax  claimed  as  having  accrued  out  of  the  above  deal- 
ings is  l-20th  of  one^^r  centum^  monthly,  on  all  such  sales  of 
stocks,  bonds,  &c.,  under  the  99th  section  of  the  Act  of  June 
30th,  1864,  (13  U.  S.  Stat,  at  Large,  273,)  which  imposes  the 
tax  on  brokers,  and  "  bankers  doing  business  as  brokers." 
The  question  in  the  case  is,  whether  or  not  the  plaintiffs,  in 
carrying  on  the  aforesaid  business,  under  a  banker's  license, 
are  to  be  regarded  as  bankere  doing  business  as  brokers. 

The  1st  subdivision  of  this  79th  section  of  the  Act  enacts, 
that  bankers  employing  a  capital  not  exceeding  $50,000,  shall 
pay  $100  for  a  license,  and  two  dollars  for  every  thousand 
over  this  amount,  and  then  defines  the  term  "  banker  "  thus : 
"  Every  person,  firm,  or  company,  &c.,  having  a  place  of  busi- 
ness (1)  where  credits  are  opened  by  the  deposit  or  collection 
of  money  or  currency,  subject  to  be  paid  or  remitted  upon 
draft,  check,  or  order ;  or  (2)  where  money  is  advanced  or 
loaned  on  stocks,  bonds,  bullion,  bills  of  exchange,  or  promis- 
sory notes ;  or  (3)  where  stocks,  bonds,  bullion,  bills  of  ex- 
change, or  promissory  notes  are  received  for  discount  or  sale, 
shall  be  regarded  a  banker,  under  this  Act."  Eesides  the 
license  fee  exacted,  the  banker,  under  the  110th  section,  pays 
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a  tax  of  l-24th  of  1  pe?*  centum^  monthly,  upon  the  average 
amount  of  deposits,  l-24th  of  one ^r  centum^  monthly,  upon 
the  average  amount  of  the  capital  of  his  bank,  beyond  the 
amount  invested  in  United  States  bonds,  l-12th  of  Iper  centum^ 
monthly,  on  the  average  amount  of  circulation  issued  by  the 
bank,  and,  in  addition,  l-6th  of  Iper  centum^  monthly,  on  the 
amount  of  circulation  beyond  90  per  centum  of  the  capital. 
The  license  fee  and  the  above  tax  are  the  burdens  imposed  on 
the  banker  for  the  privileges  conferred.  Now,  among  these, 
is  the  privilege  of  doing  the  business  set  forth  in  the  bill  of 
complaint,  and  to  which  I  have  referred  at  large ;  and  yet,  it 
is  claimed,  that  the  plaintiffs  are  liable  to  the  additional  tax 
as  brokers  specified  in  the  99th  section  of  the  Act.  According 
to  this  construction,  the  license  or  privilege  of  the  banker 
would  be  of  little  value.  He  might,  indeed,  receive  deposits 
and  pay  them  out,  and  advance  or  lend  money  on  stocks, 
bonds,  &c.,  but,  in  case  of  default  in  repayment,  4ie  must  not 
sell  the  pledge  to  reimburse  himself;  and  he  may  receive 
stocks,  bonds,  &c.,  for  discount  or  sale,  but  is  not  at  liberty  to 
sell.  If  he  does,  it  is  insisted  he  instantly  becomes  a  broker, 
and  liable  to  the  broker's  monthly  tax,  in  addition  to  the 
banker's,  which  he  has  already  paid.  I  cannot  agree  to  this 
view  of  the  Act.  On  the  contrary,  I  am  satisfied  that  the 
banker  is,  both  by  express  terms,  as  well  as  by  necessary  im- 
plication, empowered  to  carry  on  the  business  authorized 
under  his  license,  to  its  practical  and  useful  results  ;  that,  when 
he  is  authorized  to  lend  or  advance  money  on  stocks,  bonds, 
&c.,  he  has  the  right,  in  case  of  default  in  the  repayment,  to 
convert  the  security  into  money  by  way  of  reimbursement ; 
and  that,  when  he  is  authorized  to  receive  stocks,  bonds,  &c., 
for  sale,  he  may  sell  the  same  without,  in  either  instance,  mak- 
ing himself  a  broker. 

The  case  of  United  SUUea  v.  Fisk^  (3  Wallace^  4:45,)  decided 
by  the  Supreme  Court  at  its  last  term,  carried  the  privileges 
of  the  banker  far  beyond  the  present  case ;  for,  it  was  there 
held,  that  he  could  purchase  and  sell  stocks,  bonds,  &c.,  for 
himself,  and  on  his  own  account,  under  his  license — a  business 
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not  specified  in  the  definition  of  a  banker.  That  case,  in  efl^ect, 
decided,  that  any  business  wliich  a  banker  could  carry  on,  as 
such,  did  not  fall  within  the  99th  section  of  the  Act. 

The  case  of  the  plaintiffs,  which  is  set  forth  in  the  fourth 
paragraph  of  the  bill,  is,  in  substance,  that,  in  carrying  on 
their  business  as  bankers,  they  purchase  stocks,  bonds,  &c.,  for 
others,  but  make  the  purchases  in  their  own  name,  and  ad- 
vance their  own  money,  and  take  the  transfers  in  their  own 
name,  and  hold  the  stocks  as  security  for  the  repayment  of  the 
money  by  the  persons  for  whom  the  stocks  are  purchased ; 
and,  on  receiving  such  repayment,  with  interest  and  the  cus- 
tomary charges,  deliver  the  stocks,  bonds,  &c.,  as  per  agree- 
ment, or,  iu  default  of  repayment,  sell  the  same  to  reimburse 
themselves.  This  business  is  not  only  outside  of  the  business 
of  a  banker,  as  defined  by  the  Act,  but  comes  directly  within 
that  of  a  broker,  and  is  subject  to  the  tax  under  the  99th 
section. 

But,  it  is  urged,  that  if  the  plaintiffs,  in  any  of  their  deal- 
ings in  stocks,  bonds,  &c.,  are  brought  within  the  category  of 
bankers  doing  business  as  brokers,  their  whole  business  as 
bankers  is  thereby  brought  within  it,  and  subjected  to  the 
broker's  tax  ;  and  this  extraordinary  proposition  is  supposed 
to  be  decided  in  the  case  above  referred  to.  The  9th  subdi- 
vision of  the  79th  section,  declaring  who  shall  be  a  broker,  is 
as  follows:  "Every  person,  firm,  or  company,  &c.,  except 
such  as  hold  a  license  as  a  banker,  whose  business  it  is,  as  a 
broker,  to  negotiate  purchases  or  sales  of  stocks,  &c.,  shall  be 
regarded  as  a  broker."  The  exception  takes  the  banker  out 
of  the  category  of  brokers ;  and,  to  make  it  more  clear  as  to 
what  was  intended  by  the  exception,  a  proviso  is  added,  "that 
any  person  holding  a  license  as  a  banker  shall  not  be  required 
to  take  out  a  license  as  a  broker,"  meaning,  obviously,  that  he 
may  do  business  as  a  broker  under  his  license  as  a  banker. 
But,  surely,  there  is  nothing  in  the  provision,  which  thus  per- 
mits the  business  of  both  a  banker  and  a  broker  to  be  carried 
on  under  the  banker's  license,  that  suggests  the  idea,  or  gives 
any  countenance  to  it,  that  dealing  in  both  capacities  merges 
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the  banker  in  the  broker,  so  as  to  subject  all  his  dealings  to 
the  broker's  tax.  The  fair  and  natural  inference  would  seem 
to  be  the  other  way,  namely,  that  the  broker  is  merged  in  the 
banker.  But,  I  suppose,  that  the  reasonable  and  proper  con- 
clusion is,  that,  although  the  license  of  the  banker  authorizes 
him  to  do  the  business  of  a  broker  without  further  payment  of 
money,  yet,  so  far  as  he  may  do  that  business,  he  is  to  be 
regarded  as  a  broker,  and  must  pay  the  broker's  tax.  This,  I 
think,  is  not  only  the  natural  conclusion,  and  fair  legal  effect, 
from  the  provisions  of  the  law  referred  to,  but  is  confirmed,  as 
will  be  seen,  by  the  language  of  the  99th  section,  imposing  the 
tax  on  brokers,  which  is  as  follows:  "that  all  brokere,  and 
bankers  doing  business  as  brokers,  shall  be  subject  to  pay 
the  following  duties,"  &c.,  clearly  enough  implying  that  the 
banker,  besides  carrying  on  his  own  business,  may  also  engage 
in  business  as  a  broker ;  but,  in  such  case,  and  as  respects  the 
business  done  as  a  broker,  he  must  pay  the  tax  imposed,  over 
and  above  what  he  has  already  paid  as  a  banker.  This  view 
of  the  statute  was  taken  in  the  case  of  United  States  v.  Fisky 
and  is  stated  in  the  opinion  in  a  few  words :  "  Now,  a  banker," 
says  Mr.  Justice  Grier,  "  pays  a  much  higher  license-tax  than 
a  broker,  and  is  permitted  to  '  prosecute  or  carry  on '  the  busi- 
ness or  profession  of  a  broker  without  paying  any  further 
license  ;  but,  if  he  prefere,  he  may  not  combine  that  business 
with  his  own." 

An  injunction  must  issue  in  conformity  with  this  opinion.* 

*  In  the  case  of  Augvsim  L.  Peabody  and  otfiers  v.  Sylvester  P.  Gilbert  and 
Sfieridan  Shook,  heard  and  decided  at  the  same  time,  the  following  opinion  was 
delivered : 

Nelson,  J.  The  opinion  in  the  case  of  Clark  v.  Gilbert  disposes  of  this  case. 
The  plaintiffs  are  bankers,  and  do  business  as  such,  by  receiving  stocks,  bonds, 
&c.,  for  sale,  and  by  lending  and  advancing  money  on  stocks,  bonds,  Ac,  and 
in  default  of  repayment,  sell  the  same,  and,  also,  purchase  and  sell  stocks, 
bonds,  &c.,  on  their  own  account,  and  not  on  commission,  or  for  others.  They 
also  purchase  and  sell  stocks,  bonds,  &c.,  for  others,  under  certain  stipulations 
as  to  risk,  losses,  and  profits,  which  is  the  business  of  a  broker,  and  the  sales  are 
subject  to  the  broker's  tax. 
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The  Miletus. 

Damages  occasioned  by  vermin,  on  board  of  a  ship,  to  a  cargo,  in  the  course  of 
a  voyage,  are  not  the  result  of  a  peril  of  the  sea,  or  of  any  of  the  dangers  or 
accidents  of  navigation,  within  an  exception  to  that  effect  in  a  bill  of  lading, 
but  are  damages  for  which  the  ship  and  its  owner  are  liable,  as  insurers  of  the 
safe  conveyance  of  the  cargo. 

Where,  under  a  special  clause  in  a  charter  party,  stevedores  selected  as  agents 
of  the  shippers  of  a  cargo,  discharge  it,  the  vessel  is  not  liable  for  damages 
done  to  the  cargo  by  such  stevedores  in  discharging  it. 

"Where  both  parties  appealed,  in  Admiralty,  and  the  decree  below  was  aflBrmed, 
no  costs  of  this  Court  were  awarded  to  either  party. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  July  Uth,  1866.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
the  ship  Miletus,  by  Fletcher  Westray  and  others,  owners  of 
a  cargo  of  tea,  shipped  by  that  vessel  from  Amoy,  China,  to 
New  York,  to  recover  for  damages  to  such  cargo.  Both  par- 
ties appealed  to  this  Court  from  the  decree  of  the  District 
Court. 

Joseph  H.  Choate^  for  the  libellants. 

Oeo7'ge  T.  Ciirtis,  for  the  claimant. 

Nelson,  J.  I  concur  with  the  Court  below,  that  the  dam- 
ages caused  by  the  destruction  of  the  labels  on  the  coverings 
of  the  chests  of  tea  were  occasioned  by  cockroaches.  These 
vermin  eat  off  and  deface  the  paper  labels  pasted  on  the  out- 
side of  the  mats  which  enclose  the  boxes,  which  injury  embar- 
rasses the  assortment  and  delivery  of  the  article  to  the  con- 
signees, and  depreciates  the  market  value  of  the  same. 

I  also  concur  in  the  opinion,  that  the  rule  must  be  regarded 
as  settled,  in  this  Court,  that  damages  occasioned  by  vermin, 
on  board  of  a  ship,  to  a  cargo,  in  the  course  of  a  voyage,  are 
not  the  result  of  a  peril  of  the  sea,  or  of  any  of  the  dangers  or 
accidents  of  navigation,  within  an  exception  ♦to  that  effect  in  a 
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bill  0/  lading,  but  are  damages  for  which  the  ship  and  its 
owner  are  liable,  as  insurers  of  the  safe  conveyance  of  the 
cargo.  (Jlazard^s  Admr.  v.  The  New  England  Marine  Ins, 
Co.,  8  Peters,  557.) 

I  also  agree,  that  the  stevedores  who  discharged  the  ship 
at  New  York,  under  the  special  clause  in  the  charter  party, 
were  the  agents  of  the  shippers,  and  that  the  vessel  was  not 
liable  for  the  damages  done  to  the  packages  by  those  parties. 
They  were  selected  by  the  agent  of  the  shippers,  in  pursuance 
of  the  authority  contained  in  the  charter  party. 

As  both  parties  have  appealed,  the  decree  below  is  aflSrhied, 
without  costs  to  either  party  in  this  Court. 


Alexander  Dennistoun  and  others  vs.  Simeon  Draper. 

Where  the  proceedings  taken  bj  a  defendant,  in  a  suit  brought  in  a  State  Court, 
to  remove  the  suit  into  this  Court,  under  the  provisions  of  the  3d  section  of 
the  Act  of  March  2d,  1833,  (4  U,  8.  Stat,  at  Large,  633,)  are  ii>  conformity 
with  the  Act,  the  removal  is  imperative ;  and  the  question  whether  the  de> 
fendant  had  iu  fact  a  right  to  remove  the  suit  cannot  be  raised  by  a  motion 
to  this  Court,  before  the  trial,  to  remand  the  suit  to  the  State  Court. 

Any  question  as  to  the  jurisdiction  of  this  Court  in  the  premises,  based  on  the 
point  of  an  alleged  absence  of  right  in  the  defendant  to  remove  the  suit,  can 
be  raised  at  the  trial. 

Property  in  custody,  involved  in  a  replevin  suit  removed  into  this  Court,  ought 
to  be  sold,  and  the  proceeds  should  be  brought  into  this  Court  and  deposited, 
on  interest,  to  abide  the  result  of  the  suit. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  July  14th,  1866.) 

This  was  an  action  of  replevin,  originally  brought  in  the 
Supreme  Court  of  New  York  to  recover  the  possession  of 
sundry  bales  of  cotton.  The  defendant  removed  the  case  into 
this  Court,  and  the  plaintiffs  now  moved  to  quash  the  writ  of 
certiorari  issued  by  this  Court  in  the  case,  and  to  remand  the 
case  back  to  the  State  Court. 
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Charles  0^  Conor^  WiUiam  M,  Evarts^  and  Edwards  Pierre- 
pont^  for  the  plaintifts. 

Samuel  G.  Courtney^  {District  Attorney^  and    Charles 
EameSy  for  the  defendant. 

Nelson,  J.  The  3d  section  of  the  Act  of  March  M.^  1833, 
(4  U,  S.  Stdt.  at  Large^  632,)  provides,  that  the  jurisdiction  of 
the  Circuit  Courts  of  the  United  States  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  the  revenue  laws  of  the 
United  States,  &c. ;  and  the  3d  section  provides,  that,  in  any 
case  where  a  suit  shall  be  brought  in  a  State  Court,  against 
any  officer,  or  other  person,  for  or  on  account  of  any  act  done 
under  the  revenue  laws  of  the  United  States,  or  under  color 
thereof,  or  for  or  on  account  of  any  right,  authority,  or  title, 
set  up  or  claimed  by  such  officer,  or  other  person,  under  any 
such  law  of  the  United  States,  it  shall  be  lawful  for  such  de- 
fendant, at  any  time  before  trial,  upon  a  petition  to  the  Circuit 
Court  of  the  United  States  in  and  for  the  District  in  which  he 
has  been  served  with  process,  setting  forth  the  nature  of  the 
suit,  and  verifying  the  petition  by  affidavit,  together  with  a 
certificate  of  an  attorney  or  counsellor,  setting  forth  that,  as 
counsel  for  the  petitioner,  he  has  examined  the  proceedings 
against  him,  and  has  carefully  inquired  into  all  the  niattera 
set  forth  in  the  petition,  and  that  he  believes  the  same  to  be 
true,  which  petition,  &c.,  shall  be  presented  to  the  said  Circuit 
Court,  &c.,  and  shall  be  filed  in  the  office  of  the  clerk,  and  the 
cause  shall  thereupon  be  entered  upon  the  docket  of  the  Court, 
and  shall  be  thereafter  proceeded  in  as  a  cause  originally  com- 
menced in  that  Court.  The  section  then  provides  for  the  issu- 
ing of  a  writ  of  certiorari  to  the  State  Court,  requiring  it  to 
send  to  the  Circuit  Court  the  record  and  proceedings  in  the 
cause,  and  enacts,  that,  thereupon,  it  shall  be  the  duty  of  the 
State  Court  to  stay  all  further  proceedings  in  such  cause,  and 
the  same  shall  be  deemed  and  taken  to  be  moved  to  the  said 
Circuit  Court,  and  any.  further  proceedings,  trial  or  judgment 
therein,  in  the  State  Court,  shall  be  wholly  null  and  void. 

VOL.  v.— 22 
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The  defendant  in  this  action  claims  that  he  was  an  officer 
under  the  revenue  laws  of  the  United  States,  having  been  ap- 
pointed l^  the  Secretary  of  the  Treasury  in  pursuance  of  law  ; 
and  that  he  was  in  possession  of  the  cotton,  and  held  it  as 
captured,  abandoned  and  confiscable  property,  under  legal  au- 
thority ^.and  especially  under  the  Acts  of  Congress  of  August 
6th,  1861,  (12  U.  S.  Stat,  at  Large,  319,)  March  12th,  1863,  {Id,, 
820,)  and  July  2d,  1864,  (13  Id,,  375,)  and  lias  taken  the  proper 
proceedings  for  the  purpose  of  removing  the  said  cause  from 
the  State  to  the  Circuit  Court  under  the  said  Act  of  1833, 
usually  called  the  Force  Act.  This  motion  has  been  made  to 
reniand*^the  cause  back  to  the  State  Court,  or  to  quash  the 
proceedings  in  this  Court,  on  the  ground  that  the  defendant 
did  not  hold  the  cotton,  at  the  time  of  the  replevin  suit  in  the 
State  Court,  as  an  officer  of  the  revenue  laws,  or  as  a  person 
authorized  to  hold  it  under  the  same,  but,  on  the  contrary, 
held  it  wrongfully  and  in  violation  of  the  rights  of  the  plain- 
tiffs in  the  property,  and  that  he  was  simply  a  tortfeasor.  I 
agree,  that,  if  the  petition  and  affidavit,  with  the  certificate  of 
counsel,>failed  to  bring  the  cause  within  the  Act  of  Congress 
providing  for  the  removal,  it  would  be  the  duty  of  the  Court, 
on  motion,  to  remand  it ;  and  such  order  has  also  not  unfre- 
quently  been  entered  in  cases  where  it  appeared  clearly,  by 
the  admission  of  the  parties  or  otherwise,  that  they  were  not 
within  the  Act  of  removal.  But,  in  cases  where  the  proceed- 
ings are  in  conformity  with  the  Act,  the  removal  is  imperative, 
both  upon  the  State  and  the  Circuit  Court ;  and,  if  the  facts 
are  seriously  contested,  it  must  be  done  in  a  formal  manner, 
by  pleadings  and  proofs,  in  the  latter  Court.  The  question  of 
jurisdiction  belongs  to  the  Federal  Court,  and  must  be  heard 
and  determined  there.  The  statute  is  peremptory,  that  "the 
cause  shall  thereupon  be  entered  on  the  docket  of  said  Court, 
and  shall  be  thereafter  proceeded  in  as  a  cause  originally  com- 
menced in  that  Court,"  and  "  shall  be  deemed  and  taken  to  be 
moved  to  the  said  Circuit  Court,  and  any  further  proceedings, 
trial  or  judgment  therein,  in  the  State  Court,  shall  be  wholly 
null  and  void."    It  is  true,  that  the  plaintiff,  after  the  removal 
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of  the  cause  into  the  Circuit  Ooart,  has  no  means,  according 
to  the  course  of  proceeding  in  that  Court,  to  raise  the  question 
of  jurisdiction  upon  the  pleadings  ;  and  such  disability,  doubt- 
less, furnishes  some  plausibility  of  reason  for  tlie  hearing  of 
the  question  upon  motion.  But  this  mode  of  presenting  it, 
which  must  be  upon  aflSidavits,  oftentimes  conflicting  and  irre- 
concilable, is  most  unsatisfactory,  and  should  not  be  entertained 
unless  from  unavoidable  necessity,  with  a  view  to  ascertain  the 
appropriate  tribunal  to  hear  and  determine  the  cause.  I  am 
of  opinion  that  no  such  necessity  exists  in  this  case.  On  the 
contrary,  the  very  circumstance  that  the  plaintiffs  can  have  no 
opportunity  to  present  the  question  upon  the  pleadings,  should 
and  will  enable  them  to  avail  themselves  of  the  objection  to 
the  jurisdiction  in  any  stage  of  the  trial.  If,  when  the  evi- 
dence is  closed,  it  shall  appear  that  the  cause  is  such  as  not  to 
come  within  the  cognizance  of  the  Court  under  the  Act  of 
1833,  it  will  be  its  duty  to  instruct  the  jury  that  the  Court  has 
no  jurisdiction  of  the  cause,  and  to  remand  it  back  to  the  State 
Court.  The  case  ofPoUard  v.  Dvxight^  (4  Cranchy  421,)  is  an 
authority  for  this  view.  That  was  the  case  of  a  removal 
under  the  12th  section  of  the  Judiciary  Act.  The  objection 
was  taken  to  the  jurisdiction,  on  error  to  the  Circuit  Court, 
and  Chief  Justice  Marshall,  after  overruling  the  objection,  ob- 
served :  "  Were  it  otherwise,  the  duty  of  the  Circuit  Court 
would  have  been  to  remand  the  case  to  the  State  Court  in 
which  it  was  instituted,  and  this  Court  would  be  bound  now 
to  direct  that  proceeding."  (See,  also,  Diggs  v.  WoIgoU^  Id.^ 
179.) 

In  cases  where  original  jurisdiction  is  confeiTed  directly 
upon  the  Circuit  Court,  as  in  the  2d  section  of  the  Act  under 
consideration,  in  behalf  of  a  person  who  has  received  an  in- 
jury for  an  act  done  in  protection  of  the  revenue  laws,  the 
jurisdictional  question,  whether  or  not  the  act  was  done  within 
the  meaning  of  the  statute,  may  be  raised  by  a  plea  in  abate- 
ment, or  to  the  jurisdiction.  It  has  been  held  that,  as  it  re- 
spects the  citizenship  of  the  parties,  as  an  ingredient  of  juris- 
diction, advantage  can  be  taken  of  the  point  only  by  the  proper 
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plea  in  abatement.  {B^Wolf  v.  Rahaud^  1  Peters^  476.) 
Whether  this  principle  is  applicable  to  an  objection  founded 
upon  every  other  jurisdictional  fact,  is  a  question  which,  so 
far  as  I  know,  has  not  yet  been  decided.  But  the  principle 
has  no  application  to  the  case  of  original  jurisdiction  acquired 
indirectly  by  a  removal  from  the  State  Court  to  this  Court, 
as  the  defendant,  then,  is  concerned,  so  far  as  the  question  of 
the  removal  is  involved,  to  maintain  the  jurisdiction  ;  and,  as 
we  have  seen,  the  plaintiff,  on  the  removal,  has  no  opportunity, 
according  to  the  practice  of  the  Court,  to  present  the  question 
upon  the  pleadings.  Although  the  Act  gives  to  the  person 
the  right  to  sue  in  this  Court  for  an  injury  to  his  person  or 
property,  for  an  act  done  in  protection  of  the  revenue,  it  does 
not  give  the  same  right  to  the  party  claiming  to  have  sus- 
tained an  injury  from  such  person ;  and  hence  the  only  judi- 
cial remedy  is  by  a  suit  in  the  State  Court,  subject  to  the 
indirect  original  jurisdiction  of  this  Court,  in  cases  where  it  is 
given,  by  removal  into  it. 

Tlie  cause,  therefore,  in  question  was  properly  instituted 
in  the  State  Court,  leaving  the  only  question  for  consideratioo, 
on  this  motion,  as  to  the  legal  effect  of  the  removal ;  and,  as 
to  that,  I  am  of  opinion,  that,  inasmuch  as  the  Act  of  Congress 
has  been  fully  complied  with,  it  is  not  proper,  if  it  be  compe- 
tent, for  this  Court  to  determine,  upon  motion,  the  disputed 
jurisdictional  facts  involving  the  right  or  legality  of  the  re- 
moval; and  that,  inasmuch  as  the  question  of  jurisdiction 
involving  them  cannot  be  raised  upon  the  pleadings,  the  proper 
place  to  hear  and  determine  them  is  on  the  trial,  where  the 
plaintiffs  will  be  at  liberty  to  take  advantage  of  the  objection. 

This  case  affords  a  very  strong  illustration  of  the  impro- 
priety, if  not  impossibility,  of  determining  this  question  upon 
motion,  where  the  jurisdictional  facts  are  contested.  The 
petition  for  removal  places  the  right  upon  the  ground  that  the 
suit  is  brought  in  the  State  Court  on  account  of  acts  done 
by  the  defendant  under  the  revenue  laws,  or  under  color 
thereof,  while  acting  as  an  officer,  by  virtue  of  the  authority 
of  the  same.    As  is  more  fully  developed  in  the  papers,  the 
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defendant  claims  to  hold  the  cotton  as  captured,  abandoned, 
and  confiscable  property,  under  the  Acts  of  August  6th,  1861, 
March  12th,  1863,  and  July  2d,  1864 ;  and,  in  addition,  it  is 
suggested,  that  the  cptton  is  confiscable  as  having  been  pur- 
chased for  the  purpose  of  running  the  blockade.  The  plain- 
tiffs insist  that  the  cotton,  neither  at  the  time  it  came  into  the 
possession  of  the  defendant,  nor  at  any  time  previously,  fell 
within  the  prbvisionsof  either  of  these  statutes,  and  that  their 
(the  plaintifl's')  title  to  the  same  was  complete  and  perfect  at 
the  time  they  were  deprived  of  it.  It  is,  also,  further  insisted, 
that  they  have  been  deprived  of  the  possession  without  due 
process  of  law,  and  against  the  guarantees  of  the  Constitu- 
tion ;  and  that  it  is  not  competent  for  two  of  the  Departments 
of  the  Government,  the  Executive  and  the  Legislative  com- 
bined, to  confiscate  the  property  of  a  citizen,  without  resort 
to  the  Judicial  Department  of  the  Government.  As  will  be 
readily  seen,  the  case  involves  some  of  the  gravest  questions 
of  fundamental  law,  and  which  are  incidentally  connected 
with  the  question  of  jurisdiction;  and  tlie  facts  upon  which 
they  arise  should  be  presented  in  the  most  authentic  form. 

Having  arrived  at  this  conclusion,  the  case 'must  be  re- 
tained in  this  Court,  as  the  proper  tribunal  to  hear  and  deter- 
mine the  question  of  jurisdiction  ;  and,  as  it  cannot  be  heard 
and  determined  except  on  the  trial,  a  question  arises  as  to  the 
disposition  of  the  cotton  in  the  meantime,  which  is  now  in  the 
hands  of  the  sheriff.  The  Act  of  1833  provides,  that  "  all 
attachments  made,  and  all  bail  and  other  security  given,  upon 
such  suit  or  prosecution,  shall  be  and  continue  in  like  force 
and  effect,  as  if  the  same  suit  or  prosecution  had  proceeded  to 
final  judgment  and  execution  in  the  State  Court."  I  do  not 
doubt  the  authority  of  this  Court  to  deal  with  this  cotton,  so 
as  to  preserve  the  rights  of  all  parties  to  the  same  during  the 
litigation,  and,  if  it  should  turn  out,  in  the  end,  that  this  Court 
had  no  jurisdiction,  to  remand  the  same,  or  its  proceeds,  with 
the  cause,  to  the  State  Court.  If  no  disposition  is  made  of  the 
cotton  by  amicable  adjustment,  the  subject  may  be  brought 
before  me  by  either  party,  on  reasonable  notice  to  the  other. 
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I  would,  however,  respectfully  suggest  the  propriety  of  a  sale 
of  the  article  under  the  direction  of  the  Court,  the  proceeds 
to  be  brought  into  the  registry,  to  abide  the  result  of  the  liti- 
gation. The  practice  of  this  Court  is,  to  direct  such  proceeds 
to  be  deposited  with  the  United  States  Trust  Company  of  the 
city  of  New  York,  at  such  interest  as  may  be  agreed  on,  for 
the  benefit  of  whom  it  may  concern. 


The  Othello. 


Where  a  yessel  was  carrying,  under  a  charter  party,  a  cargo  that  was  tlie  prop- 
erty of  the  United  States,  and  the  general  owner,  through  the  master,  retained 
the  possession  and  navigation  of  the  vessel,  and  the  master,  at  a  port  of  dis- 
tress, executed  a  bottomry  bond  on  both  vessel  and  cargo :  Held,  on  a  libel 
filed  on  such  bond,  in  Admiralty,  against  vessel  and  cargo,  that  the  Court  had 
jurisdiction  of  the  case  as  regarded  the  vessel,  but  that  the  cargo,  being  the 
property  of,  and  in  the  ppssession  of,  the  United  States,  was  not  subject  to 
seizure  or  attachment,  nor  could  a  suit  be  instituted  against  the  Grovemment 
in  respect  to  it. 

(Before  Nelson,  J.,  Eastern  District  of  New  York,  July  14th,  1866.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by 
David  G.  Cartwright  and  Frederick  H.  Harrison,  against  the 
schooner  Othello  and  her  cargo,  on  a  bottomry  bond  executed 
by  her  master  on  vessel  and  cargo,  at  St.  Thomas,  where  she 
had  put  in,  in  distress,  on  a  voyage  from  Wilmington,  N.  C, 
to  New  York,  with  a  cargo  of  property  that  had  been  cap- 
tured by  the  army  of  the  United  States.  It  was  contended, 
on  the  part  of  the  United  States,  that  the  vessel  was  owned 
by  the  United  States  pro  hoc  vice,  under  a  charter  party  for 
such  voyage,  and  that  the  cargo  was  the  property  of  the  United 
States,  and  that,  therefore,  neither  of  them  was  liable  to  attach- 
ment in  the  suit.  The  District  Cotirt  dismissed  the  libel  on 
those  grounds,  as  to  both  vessel  and  cargo,  with  costs,  and  the 
libellants  appealed  to  this  Court.  (See  T7i£  Schooner  Othello 
and  Cargo^  1  Ben^ict^  43.) 
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Nelson,  J.  On  the  true  conBtruction  of  the  charter  party, 
I  am  not  satisfied  that  the  Government  was  the  owner  of  the 
8chooner^'(?  hoc  vice.  I  think  that  the  general  owner,  through 
the  master,  retained  the  possession  and  navigation  of  the  ves- 
sel ;  that  the  hiring  rested  in  covenant ;  and  that,  as  respects 
the  vessel,  the  Conrt  below  possessed  jurisdiction  to  hear  the 
case  on  the  merits. 

The  cargo  belonged  to  the  United  States,  and  was  in  their 
possession  as  shippers  of  it.  As  such,  it  was  not  subject  to 
seizure  or  attachment,  nor  could  a  suit  be  instituted  against 
the  Government  in  respect  to  it. 

The  decree  below  is  affirmed  as  to  the  cargo,  except  as  to 
the  allowance  of  costs,  and  the  libel  as  to  the  cargo  is  dis- 
missed, but  without  costs  either  in  the  Court  below  or  in  this 
Court.  The  decree  as  to  the  vessel  isj-eversed,  and  the  case 
as  to  the  vessel  will  be  heard  on  the  merits. 


EoBERT  Murray  and  Willlaj^  Buckley,  plaintiffs  in  error, 


V8, 


Albert  W.  Patrib,  defendant  in  error. 

Under  the  Constitution  of  the  United  States,  causes  maj  be  removed  from  State 
Courts  to  the  Circuit  Courts  of  the  United  States  after,  as  weU  ad  before,  judg- 
ment. 

Original  jurisdiction  may  be  conferred  by  Congress  upon  the  Circuit  Courts  of 
the  United  States,  by  the  removal  into  them,  from  the  State  Courts,  of  cases 
arising  under  the  Constitution,  the  laws  of  the  United  States,  and  treaties. 

Such  a  case  arises  when  the  question  assumes  such  a  form  that  the  judicial  power 
is  capable  of  acting  on  it. 

When  a  case  is  so  removed,  the  question  whether  the  removal  is  in  violation  of 
the  Constitution,  and  whether  the  case  is  one  arising  under  the  Constitution, 
Ac,  may  be  raised  on  the  trial. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  July  17th,  1866.) 
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This,  was  an  application  for  an  order  requiring  the  clerk 
of  the  Supreme  Court  of  the  State  of  New  York  for  the  county 
of  Greene,  to  make  a  return  to  a  writ  of  error  issued  bv  this 
Court,  to  remove  into  this  Court  a  suit  brought  in  such  State 
Court  by  Albert  W.  Patrie  against  jRobert  Murray  and  Wil- 
liam Buckley,  to  recover  damages  for  false  imprisonment,  and 
in  which  a  judgment  had  been  rendered  by  such  State  Court 
in  favor  of  Patrie,  for  $9,343  34.  After  such  judgment  was 
rendered,  the  defendants  therein  sued  out  such  a  writ  of  ei'ron 

Samud  BlMcTiford^Vidi  Clarence  A,  Seward^  for  the  plain- 
tiffs in  error. 

Amaaa  J.  Parker^  for  the  defendant  in  error.- 

Nelson,  J.  The  principal  ground  of  defence  set  up  on 
the  trial  of  the  suit  in  the  State  Court  was,  that  the  arrest 
and  imprisonment  of  the  plaintiff  therein,  which  occurred  be- 
tween the  27th  of  August,  1862,  and  the  3d  of  September 
1862,  took  place  under  the  order  of  the  President  of  the  United 
States.  The  fourth  section  of  the  hahea^  corpus  Act  of  March 
3d,  1863,  (12  27".  8.  Stat  at  Large^  756,)  provides,  that  any 
order  of  the  President,  &c.,  made  during  the  rebellion,  shall 
be  a  defence,  in  all  Courts,  to  any  action,  &c.,  pending  or  to 
be  commenced  for  any  arrest  or  imprisonment  made  or  com- 
mitted under  such  order,  or  under  color  of  any  law  of  Con- 
gress. The  fifth  section  provides  for  the  removal  of  any  such 
suit  commenced  in  a  State  Court,  to  the  Circuit  Court  of  the 
United  States,  either  before  or  after  judgment.  As  respects 
the  latter,  the  section  declares,  that  "  it  shall,  also,  be  compe- 
tent for  either  party,  within  six  months  after  Ihe  rendition  of 
a  judgment  in  any  such  cause,  by  writ  of  error  or  other  pro- 
cess, to  remove  the  same  to  the  Circuit  Court  of  the  United 
States  of  that  district  in  which  such  judgment  shall  have  been 
rendered  ;  and  the  said  Circuit  Court  shall  thereupon  proceed 
to  try  and  determine  the  facts  and  the  law  in  such  action,  in 
the  same  manner  as  if  the  same  had  been  there  originally  com- 
menced, the  Judgment  in  such  case  notwithstanding." 
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This  provision  of  the  5th  section,  and,  indeed,  the  whole  of 
it  as  to  the.  removal  of  causes,  is  a  literal  copy  of  the  6th  sec- 
tion of  the  Act  of  March  3d,  1815,  (3  U.  S.  Stat,  at  Large^ 
233.)  The  question  of  the  removal  of  causes  from  the  State 
Courts  to  the  Circuit  Courts  of  the  United  States  was  discussed 
very  much  in  Martin  v.  Hunter^s  Lessee^  (1  Wheaton^  346  to 
350,)  and  no  doubt  was  entertained  that  it  might  take  place 
after,  as  well  as  before,  judgment  It  was  again  commented 
upon  in  the  case  of  Osborn  v.  The  Bank  of  the  United  States^ 
(9  Wheaton^  821  to  828,)  and  especially  by  Mr.  J  ustice  Johnson, 
in  his  dissenting  opinion,  {pp.  884  to  889.)  Mr.  Justice  John- 
son was  inclined  to  tlie  conclusion,  that  Congress  could  not 
confer  original  jurisdiction  upon  the  Circuit  Courts  of  the 
United  States,  either  directly  or  by  removal  from  State  Courts, 
in  cases  arising  under  the  Constitution,  the  laws  of  tlie  United 
States,  and  treaties,"  &c.,  inasmuch  as  the  Federal  Court  must 
assume  the  jurisdiction  upon  the  simple  hypotliesis  that  such 
question  had  arisen,  and  that,  until  such  question  had  actually 
arisen  and  was  presented  for  decision,  the  case  was  exclusively 
cognizable  in  the  State  Court.  This  view  led  the  learned  jus- 
tice to  maintain  that  the  question  could  be  brought  properly 
before  the  Federal  Court  only  under  the  25th  section  of  the 
Judiciary  Act,  as  it  could  not  be  ascertained  whether  the  case 
had  actually  arisen,  till  it  was  heard  and  decided.  The  Chief 
Justice,  who  delivered  the  opinion  of  the  Court,  held  that 
jurisdiction  could  be  entertained  when  the  question  assumed 
such  a  form  that  the  judicial  power  was  capable  of  acting  on 
it;  that  it  then  became  a  case;  and  that  the  judicial  power 
extended  to  all  cases  arising  under  the  Constitution,  &c. 

I  admit,  that  the  bringing  of  the  suit  in  the  Federal  Court, 
and  the  averments  in  the  declaration  in  conformity  with  the 
Act  of  Congress  conferring  the  jurisdiction,  do  not  vest  it  ne- 
cessarily or  definitively  in  the  Court.  If  it  did,  the  argument 
of  the  learned  counsel  against  this  motion  would  be  conclusive, 
namely,  that  the  principle  would  draw  within  the  Federal 
jurisdiction  cases  without  limit,  at  the  election  of  the  plaintiff. 
But  the  defendant  may  meet  the  question,  whether  or  not  it  ia 


346  SOUTHERN  DISTRICT  OF  KB^  YORK, 


Wilcox  V,  Gohn. 


a  case  arising  under  the  Oonstitutionj  &c.,  by  pleading,  or  ou 
the  trial,  as  I  have  endeavored  to  show  in  Dennistaun  v. 
Draper,  {ante,ip.  336,)  and  thus  confine  the  jurisdiction  within 
the  constitutional  limit.  So  in  the  case  of  original  jurisdiction 
by  removal  from  the  State  Court. 

An  objection  is  taken  to  the  removal  in  this  case,  on  the 
ground  of  its  violation  of  the  7th  Amendment  to  the  Constitu- 
tion, which  is,  that "  no  fact  tried  by  a  jury  shall  be  otherwise 
reexamined  in  any  Court  of  the  United  States,  than  accoiding 
to  the  rules  of  the  coihmon  law."  Whether  or  not  this  amend- 
ment would  deprive  this  Court  of  jurisdiction,  I  am  not  in- 
clined to  determine  on  this  motion.  It  is  a  question  that  may 
come  up  on  the  trial,  and  be  there  ruled  by  the  Court,  and 
the  ruling  can  be  reviewed  on  error  by  the  Supreme  Court. 

The  question,  also,  whether  the  fourth  section  of  the  Act 
of  March  3d,  1863,  is  constitutional,  and,  if  so,  whether  it  ap- 
plies to  this  case,  are  questions  that  belong  to  the  trial,  and 
need  not  now  be  examined. 

It  was  suggested  by  the  counsel  for  both  parties,  on  the 
argument,  that,  if  the  Court  had  any  serious  doubts  upon  the 
questions  involved  in  this  removal,  the  decision  be  reserved, 
and  the  cause  heard  before  both  of  the  Judges,  that  the  parties 
might  have  the  benefit  of  a  division  of  opinion,  if  such  should 
be  the  result.  Having  come  to  the  conclusion  that  the  objec- 
tions to  the  jurisdiction  are  properly  available  on  the  trial, 
the  suggestion  is  unimportant. 

Let  an  order  be  entered  requiring  the  return  to  be  made. 


Jedediah  Wilcox  vs.  Mobttz  Cohn. 

Rules  of  pleading,  applicable  to  a  declaration  for  the  breach  of  a  covenant, 

stated. 
Only  so  much  of  the  covenant  as  Is  essential  to  the  cause  of  action  should  be  set 

forth. 
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Distinct  breaches  of  separate  covenants  may  be  assigned  in  the  same  count. 

It  is  sufficient  to  assign  a  breach  of  the  covenant  according  to  its  legal  effect,  or 
in  words  which  contain  its  sense  and  substance. 

The  performance  of  a  condition  precedent  must  be  averred,  but  matters  of  de- 
fence need  not  be  anticipated  and  negatived. 

(Before  Shipman  J.,  Southern  District  of  New  York,  July  23d,  1866.) 

This  was  an  action  of  covenant.  The  defendant  put  in  a 
special  demurrer  to  the  declaration,  assigning,  for  cause  of 
demurrer,  that  there  was  no  breach  properly  stated,  and  speci- 
fying several  particulars  in  which  the  declaration  was  sup- 
posed to  be  defective  in  that  respect.* 

John  B,  Staples^  for  the  plaintiff. 

Charles  Wehle,  for  the  defendant. 

Shipman,  J.  The  rules  of  pleading,  by  which  the  issue 
raised  by  this  demurrer  is  to  be  determined,  are  very  plain  and 
elementary.  In  order  to  avoid  prolixity,  so  much  of  the 
covenant  as  is  essential  to  the  cause  of  action  should  be  set 
forth  and  no  more.  Distinct  breaches  of  separate  covenants 
in  the  deed  may  be  assigned  in  the  same  count.  It  is  suffi- 
cient if  the  breach  be  assigned  in  words  which  contain  the 
sense  and  substance  of  the  covenant.  The  breach  may  be 
assigned  according  to  the  legal  effect,  or  in  the  words  of  the 
deed.  When  the  right  of  action  depend^  upon  a  condition 
precedent,  its  performance  must  be  averred  ;  but  it  is  never 
necessary  to  anticipate  and  negative  matters  of  defence,  such 
as  payment,  waiver,  discharge,  c&c. 

The  covenant,  for  a  breach  of  which  this  action  is  brought, 
is  set  forth  in  the  declaration  as  follows :  "  Nothing  in  this 
license  contained  shall  be  construed  to  authorize  or  permit  the 
said  licensee  to  use  the  said  claspii!ig  machine  for  any  other 
purpose  than  his  own  business  of  manufacturing  hoop  skirts, 
to  hire  the  said  machine  to  others,  or  to  suffer  any  other  person 
to  use  the  said  machine  gratuitously  or  for  A  consideration  ; 
and  nothing  in  this  license  contained  shall  be  constnied  to 
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authorize,  permit,  or  license  the  said  licensee  to  construct  or 
vend  a  machine  embodying  said  inventions  of  the  said  Maine 
and  said  Deforest  and  said  Bair^,  or  either  of  them,  or  to  have 
one  or  more  of  said  machines  constructed  for  him."  The 
next  succeeding  clause  of  the  deed  states  the  damages  agreed 
upon  by  the  parties  for  a  violation  of  the  foregoing  covenant, 
and  it  is  therein  stipulated,  that  the  defendant  shall  pay  $500, 
as  liquidated  damages,  "  for  each  and  every  machine  which 
the  said  licensee  shall  use,  or  permit  another  to  use,  and  the 
same  sum  for  each  and  every  machine  which  the  said  licensee 
shall  construct  or  vend,  or  procure  to  be  constructed."  The 
machines  here  referred  fo  are  plainly  matjhines  other  than  the 
machines  furnished  to  the  defendant  by  the  plaintiff.  These 
two  clauses  of  the  deed  are  to  be  construed  together,  and  the 
latter  is  somewhat  explanatory  of  the  former.  Thus  constru- 
ing these  clauses,  it  follows  that  the  defendant  would  violate 
the  covenant  contained  in  them,  if  he  should  construct  or  vend 
a  machine,  or  cause  one  or  more  to  be  constructed  for  him,  or 
should  use,  or  permit  another  to  use,  a  machine  constructed  by 
him,  or  which  he  had  caused  to  be  constructed  for  himself. 

The  breach  alleged  is,  that  the  defendant  "  had  and  pro- 
cured three  machines,  embracing  the  inventions  set  forth  in 
said  letters  patent,  to  be  made  and  constructed,  and  did  use 
said  three  machines,  and  permit  the  same  to  be  used."  The 
pleader  here  states,  with  certainty  to  a  common  intent,  which 
is  sufficient  in  a  declaration,  and  by  a  fair  intendment,  that 
the  defendant  caused  three  of  these  machines  to  be  constructed 
for  himself,  and  that  he  used  the  same.  It  is  explicitly  stated, 
that  the  defendant  used  the  machines,  and  thi&  alone  would 
constitute  a  breach  of  a  covenant  in  the  deed.  A  breach  is 
assigned  in  words  which  contain  the  sense  and  substance  of 
the  covenant,  and  according  to  its  legal  effect. 

It  was  unnecessary  for  the  pleader  to  allege  that  the  ma- 
chines were  not  procured  from  the  plaintiff  by  the  defendant, 
'  or  that  the  defendant  had  not  paid  the  stipulated  damages. 
These  are  matters  of  defence  to  the  action. 

The  demurrer  is,  therefore,  overruled. 
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Fbederick  Hunt  and  others 
Abraham  J.  Jaokson.    In  Equity. 

The  rule  in  the  Courts  of  the  State  of  New  York  is,  that  while  the  right  of  a 
foreign  assignee  in  hankruptcy,  as  respects  the  assets  of  the  bankrupt,  must 
yield  to  the  claims  of  creditors  of  the  bankrupt  seeking  the  aid  of  those 
CJourts,  such  foreign  assignee  may,  as  the  representative  of  the  bankrupt,  sue 
to  collect  the  assets  of  the  bankrupt,  to  the  same  extent  as  the  bankrupt  could 
have  sued  if  no  bankruptcy  had  taken  place. 

Such  rule  was  applied  by  this  Court,  in  a  suit  brought  therein  by  a  foreign 
assignee  in  bankruptcy,  to  collect  an  asset  of  the  bankrupt's  estate. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  August  9th,  1866.) 

This  was  a  demurrer  to  a  bill  in  Equity.  The  plaintiffs 
were  alien?,  and  assigners  in  bankruptcy,  under  the  laws  of 
Great  Britain,  of  one  Golding,  an  insolvent  merchant  of 
London.  The  defendant  was  a  citizen  of  the  State  of  New 
York,  residing  in  the  city  of  New  York.  The  material  alle- 
gations of  the  bill  were,  that  the  bankrupt,  Golding,  before 
his  bankruptcy,  carried  on  business  as  a  merchant  in  London  ; 
that,  on  the  21st  of  April,  1864,  he  consigned  to  the  defend- 
ant, a  merchant  in  New  York,  an  invoice  of  diamonds,  of  the 
valne  of  £1,227.12.6,  for  sale  on  commission;  that  the  dia- 
monds duly  came  into  the  defendant's  possession,  at  New 
York;  that,  on  the  8th  of  August,  1864,  at  London,  Golding 
was,  in  the  Court  of  Bankruptcy,  duly  adjudicated  a  bank- 
rupt ;  that,  on  the  30th  of  the  same  month,  the  plaintiffs  were 
appointed  creditors'  assignees,  whereby  the  bankrupt's  estate 
became  vested  in  them ;  that,  on  the  same  day,  one  Henry 
Honey,  of  London,  was,  at  a  meeting  of  the  creditors,  ap- 
pointed manager,  to  collect  and  wind  up  the  estate  of  the 
bankrupt;  that,  gn  the  1st  of  September,  1864,  Honey  wrote 
to  the  defendant,  on  behalf  of  the  plaintiffs,  requesting  him  to 
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remit  the  proceeds  of  the  diamonds  sold,  and  return  those 
unsold ;  that,  on  the  30th  of  September,  1864,  the  defendant 
wrote  to  Honey,  in  reply,  that  all  the  diamonds  remained  un- 
sold, and  that  he  would  return  them  as  Honey  might  direct, 
on  receiving  the  amount  of  his  outlay  and  expenses,  amount- 
ing, as  he  said,  to  £264:.14r.4i ;  that  no  account  of  such  out- 
lay and  expenses  was  rendered ;  and  that  the  plaintiflfs  had 
repeatedly  requested  an  account,  but  the  defendant  had  omitted 
to  render  it.  The  prayer  of  the  bill  was,  for  an  account  and 
discovery  of  the  expenses,  and  tliat,  upon  payment  to  the  de- 
fendant of  such  a  sum  as  might  be  found  to  be  justly  due  to 
him  for  expenses,  &c.,  on  account  of  the  diamonds,  he  might 
be  ordered  to  surrender  them  to  the  plaintiflfs.  The  ground  of 
the  demurrer  was,  in  substance,  that  the  plaintiffs,  as  assignees 
under  a  foreign  bankrupt  law,  had  no  legal  capacity  to  insti- 
tute and  maintain  the  suit. 

Christopher  C.  LangdeU  and  Edwa/rd  JS,^  MerriMy  for  the 
plaintiflfs. 

Aaron  J,   Yanderpoel  and  Edmon  Blanknum^  for  the 
defendant. 

Shipman,  J.  The  right  of  foreign  assignees  in  bankruptcy 
to  maintain  suits  in  the  Courts  of  this  country,  and  the  extent 
of  that  right,  if  any  exists,  have  been  repeatedly  and  elabo- 
rately discussed,  both  by  elementary  writers  and  in  judicial 
opinions.  Great  diversities  of  views  have  been  expressed,  and 
difl[:erent  results  reached  in  difiTerent  cases.  No  advantage 
would  be  gained  by  a  rehearsal  of  these  discussions  here.  In 
nearly  all  of  the  cases  where  the  rights  of  the  foreign  assignees 
have  been  contested,  there  has  been  a  conflict  between  their 
alleged  rights  and  the  claims  of  other  parties,  citizens  or  resi- 
dents of  our  own  country,  or  aliens,  pursuing  remedies  in  our 
own  Courts,  against  the  assets  of  the  bankrupt  But,  in  the 
language  of  Mr.  Justice  Story,  in  his  Conflict  of  Laws ^  (§  420 :) 
^'  In  most  of  these  cases  in  which  assignments  under  foreign 
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bankrupt  laws  have  been  denied  to  give  a  title  against  attach- 
ing creditors,  it  has  been  distinctly  ad;nitted,  that  assignees 
might  maintain  suits  in  our  Courts  under  such  assignments, 
for  the  property  of  the  bankrupt.  This^is  avowed,  in  the 
most  unequivocal  manner,  in  the  leading  cases  in  Pennsyl- 
vania and  New  York,  already  cited,  and  it  is  silently  admitted 
in  those  of  Massachusetts."  This  statement  of  the  law  is  cited 
and  concurred  in  by  Euggles,  Ch.  J.,  in  Sbyt  v.  Thompson^  (1 
Selden^  320,)  decided  by  the  New  York  Court  of  Appeals,  in 
1851 ;  and  Paige,  J.,  in  an  opinion  delivered  in  the  same  case, 
remarks :  "  Where  neither  the  rights  of  domestic  creditors,  or 
of  foreign  creditors  proceeding  against  the  property  under  our 
laws,  are  involved,  the  foreign  assignee  may  be  permitted  to 
sue  in  our  Courts,  for  the  benefit  of  all  the  creditors,  on  prin- 
ciples of  national  comity,  without  a  surrender  of  the  principle, 
that  a  foreign  statutory  assignment  does  not  operate  a  transfer 
of  property  in  this  State."  The  result  of  the  cases  was  accu- 
rately stated  by  Mr.  Justice  Story,  and  citations  might  be  mul- 
tiplied from  judicial  opinions  which,  while  they  deny  the  right 
of  the  foreign  assignee  where  it  conflicts  with  the  claims  of 
creditors  seeking  the  aid  of  our  own  Courts,  almost  invaribly 
concede  his  capacity  to  sue  as  the  representative  of  the  bank- 
rupt, to  the  same  extent  as  the  latter  could  have  sued  if  no 
bankruptcy  had  taken  place.  This,  as  already  shown,  was 
evidently  the  judgment  of  the  New  York  Court  of  Appeals 
when  the  case  of  Hoyt  v.  Tlwmpson  was  decided. 

The  only  doubt  which  has  been  raised  as  to  the  correctness 
of  this  view  of  the  law,  so  far  as  I  know,  has  originated  from 
the  remarks  of  the  Judges  in  the  cases  of  Mosselman  v.  Caen^ 
(34  Barbour's  S.  C.  R.,  66,)  and  WiUitay'  Waite,  (25  New 
Yorh^  577.)  But  the  former  case  was  disposed  of  on  another 
ground.  The  latter  followed  Hoyt  v.  Thompson^  and,  as  an 
authority,  goes  no  farther  than  that  case.  (See  Judge  Allen *s 
opinion,  p.  587.)  It  is  true,  that  the  same  Judge,  {p.  586,) 
after  stating  that,  "  the  rule  as  settled  in  this  State  and  in  the 
United  States,  is  that,  in  cases  of  assignment  by  operation  of 
law,  the  assignees  are  in  the  same  situation  as  the  bankrupt 
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himself,  in  regard  to  foreign  debts,"  and  that  "  they  takesnb- 
ject  to  every  equity  and  subject  to  the  remedies  provided  by 
the  law  of  the  foreign  country  where  the  debt  is  due  and  the 
property  is  Situattd,"  adds :  "  The  reasoning  of  onr  Courts 
would,  doubtless,  carry  the  rule  further,  and  prohibit  assignees 
under  foreign  bankrupt  laws  from  suing  in  our  Courts."  The 
rule  has  never  been  carried  to  this  point,  by  the  Courts  of 
New  York,  in  any  decision  where  the  precise  question  was 
necessarily  involved.  I  certainly  shall  not  lead  the  way  in 
that  direction,  and  should  hesitate  somewhat  before  I  followed. 
The  demurrer  is  overruled,  with  costs. 


Isaac  Cook  vs.  The  Tribune  Association. 

A  special  plea  which  sets  up  several  defences  to  a  cause  of  action  is  bad. 

A  special  plea  must  contain  one  good  defence  to  all  that  it  professes  to  answer. 

Where  a  declaration  is  founded  on  a  libel  charging  the  plaintifif  personally  as 
corrupt  and  dishonest,  a  special  plea  to  it,  which  imputes  criminality  only  to 
the  clerks  and  employees  of  the  plaintiff,  is  bad. 

Where  a  declaration  is  founded  on  a  libel  charging  the  plaintiff  to  be  a  fuU- 
blo^ii  scoundrel  and  knave,  and  not  fit  to  be  trusted  with  half  a  million  of 
money,  and  that,  if  entrusted,  he  would  convert  it  to  his  own  benefit,  and 
thereby  commit  felony,  a  special  plea  setting  up  that  the  plaintiff*  knowingly 
falsified  the  books  of  his  office  as  postmaster,  to  defVaud  the  Grovemment,  and 
a  special  plea  setting  up  that  the  plaintiff  coerced  his  clerks  to  subscribe  to 
and  support  a  newspaper  of  which  he  was  proprietor,  are  bad,  as  containing 
no  defence  to  the  libel. 

Where  a  declaration  is  founded  on  a  libel  charging  that  the  plaintiff,  if  entrusted 
with  public  moneys,  would  commit  the  offence  of  embezzlement,  a  special  plea 
to  it,  setting  up  that  the  plaintiff  has  committed  the  offence  of  embezzlement, 
is  bad,  as  containing  no  defence  to  the  libel. 

Where  a  declaration  is  founded  on  a  libel  charging  that  the  plaintiff,  while  post- 
master, by  natural  affinity,  gathered  about  him  scamps,  and  wilfully  and  cor- 
ruptly employed  them  to  steal  the  public  money,  and  that,  under  the  conduct 
or  rule  of  the  plaintiff,  as  postmaster,  and  whQe  he  held  the  office,  it  became 
a  den  of  thieves,  a  special  plea,  setting  up  that  the  plaintiff,  as  postmaster, 
had  the  appointment  of  his  clerks  and  other  employees,  and  that  they,  in  the 
course  of  their  employment  and  business,  abstracted  letters  from  the  office, 
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broko  them  open,  and  stole  the  contents,  is  bad,  as  containing  no  defence  to 
the  libel. 
In  a  declaration  founded  on  a  libel,  the  whole  of  the  libel  must  be  considered, 
upon  the  point  as  to  whether  the  averments  in  the  declaration  are  sufficient 
to  make  the  libel  applicable  to  the  plaintiff. 

(Before  Nelson  J.,  Southern  District  of  New  York,  November  26th,  1866.) 

This  case  came  up  on  demurrers  by  the  plaintiff  to  fortj^- 
seven  special  pleas  put  in  by  the  defendants  to  the  declaration, 
which  was  for  a  libel.  The  declaration  contained  eiglit  counts. 
The  firet  charged  the  defendants  with  wickedly  composing  and 
publishing  the  libel,  setting  it  out  in  hoBO  verba.  The  sub- 
stance of  it  was,  that  the  plaintiff  was  a  defaulting  army  pay- 
master, to  the  amount  of  half  a  million  of  dollars,  and  which 
he  had  lost  in  gambling ;  that  some  $70,000  had  been  re- 
covered by  arresting  blacklegfein  various  cities,  and  compelling 
them  to  disgorge ;  that  the  plaintiff  was  not  an  undeveloped 
knave,  but  a  full-blown  scoundrel ;  that  he  was  made  post- 
master at  Chicago  by  Senator  Douglas  ^  that  the  office  became 
a  den  of  thieves  under  his  rule;  that  the  plaintiff  might  not 
have  stolen  the  money,  but  he  gathered  scamps  about  him  by 
natural  affinity,  and  the  public  had  to  suffer ;  that  the  essen- 
tial baseness  and  rottenness  of  the  fellow  (plaintiff)  was  so 
thoroughly  displayed  in  turning  against  his  benefactor,  (Doug- 
las,) and  the  malignity  of  his  assaults  were  such,  that  the 
writer  did  not  suppose  any  honest  man  had  spoken  to  him 
since,  except  by  moral  coercion  ^  that  Senator  Douglas  openly 
charged  him  (plaintiff)  with  rascality  and  peculation,  and 
nobody  doubted  the  truth  of  it ;  and  that  now  this  exploded 
reprobate  turned  up  a  fresh  defaulter.  The  innuendo  in  the 
first  count  was,  that  the  plaintiff,  as  paymaster  in  the  army, 
had  appropriated  to  his  own  use  and  benefit  a  large  sum  of 
money,  to  wit,  $500,000,  belonging  to  the  United  States,  and 
thereby  had  committed  wilful  and  corrupt  felony,  against  the 
statute.  The  second  count  charged  the  libel  to  be,  that  the 
plaintiff,  as  such  army  paymaster,  had  lost  the  half  a  million 
of  money  in  gambling.  The  third  count  charged  the  libel  as 
in  the  first  count.  The  innuendo  was,  that  the  plaintiff,  among 
VOL.  v.— 23 
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Other  things,  was  a  full-blown  scoundrel  and  knave,  and  not 
fit  to  be  trusted  with  half  a  million  of  money,  and  that,  if 
entrusted,  he  would  convert  it  to  his  own  benefit,  and  thereby 
commit  felony.  The  fourth  count  charged  the  Irbel  as  in  the 
first  count.  The  innuendo  was,  that  the  plaintiff,  while  post- 
master, &c.,  by  natural  affinity  gathered  about  him  scamps, 
that  is,  pei-sons  who  would,  in  the  course  of  their  employment, 
steal  money,  and  that  the  post  office  thereby  became  a  den  of 
tliieves.  The  fifth  count  charged  the  libel  as  in  the  first  count. 
The  innuendo  was  substantially  the  same  as  in  the  fii'st  count 
The  sixth  count  charged  that  the  libel  was,  that  the  plaintiff, 
as  army  paymaster,  was  a  defaulter  in  half  a  million  of  dollars, 
as  set  forth  in  the  first  count,  meaning  that  he  had  lost  the 
half  a  million  of  money  in  gambling.  The  seventh  count 
was  the  same  as  the  third,  except  that  the  composition  of  the 
libel  was  omitted.  The  eighth  count  was  the  same  as  the 
fourth,  except  that  the  composition  of  the  libel  was  omitted. 

Edward  R,  Meade^  for  the  plaintiff. 

Isaiah  T.  WiUiams,  for  the  defendants. 

Nelson,  J.  The  first  plea  is  the  general  issue.  The  second 
plea  is  to  the  third,  fourth,  seventh,  and  eighth  counts,  and  is, 
in  substance,  that  the  plaintiff  was  postmaster  at  Chicago,  and 
had  power  to  appoint  and  dismiss  clerks ;  that,  during  the 
time  the  plaintiff  held  the  office,  the  duties  of  it  were  dis- 
charged greatly  to  the  prejudice  of  the  public,  namely,  letters 
containing  money  were  abstracted  from  the  office,  and  the 
contents  stolen  by  the  clerks;  that  there  were  one  thousand 
dead  letters  in  the  office,  which  should  have  been  sent  to  the 
General  Post  Office  unbroken,  but  were  detained  and  opened 
by  the  clerks,  and  their  contents  rifled  ;  that,  during  the  time 
the  plaintiff  so  held  the  office,  the  books  of  the  office  were 
knowingly  falsified  by  the  plaintiff  and  the  clerks,  whereby 
large  sums  of  money,  amounting  in  all  to  $5,000,  were  not 
credited  to  the  Government,  or  accounted  for  to  the  Govern- 
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nient ;  and  that  the  plaintiff  was  proprietor  of  a  newspaper  in 
Chicago,  and  coerced  his  clerks  and  subordinates  to-eubscribe 
for  the  same,  and  to  raise  money  in  support  of  it,  and  dis- 
charged some  of  them  for  refusing  to  comply  with  his  orders 
in  that  respect.  This  is  the  substance  of  the  plea.  The  radi- 
cal defect  in  it  is,  that  the  pleader  has  undertaken  to  set  up 
in  the  same  plea  several  defences  to  the  two  causes  of  action 
contained  in  the  third  and  fourth  counts'  of  the  declaration. 
This  is  against  the  first  principles  of  special  pleading.  Be- 
sides, no  one  of  tlie  defences  set  forth  in  the  plea  would  justify 
the  publication  of  the  libel  as  charged  in  the  two  counts.  A 
plea  must  contain  one  good  defence  to  all  that  it  professes  to 
answer.  In  this  case,  the  plea  professes  to  answer  the  charge 
in  the  third  and  fourth  counts,  but  no  one  answer  set  forth 
accomplishes  this.  Again,  the  libel,  as  set  forth  in  the  third 
and  fourth  counts,  charges  the  plaintiff  personally  as  corrupt 
and  dishonest.  All  the  defences,  except  one,  set  up  in  the 
plea,  come  short  of  this,  and  only  impute  the  criminality  to 
the  clerks  and  employees  of  the  plaintiff.  The  exception  is, 
the  defence  that  the  plaintiff  falsified  his  post'oflice  books,  to 
defraud  the  Government.  But  this,  admitting  it  to  be  true, 
constitutes  no  defence  to  the  libel  complained  of  in  the  two 
counts  which  the  plea  professes  to  answer.  The  same  remark 
is  true  as  to  the  defence  that  the  plaintiff  coerced  his  clerks 
to  subscribe  to  and  support  his  newspaper.  All  of  the  above 
observations  apply  also  to  the  second  plea,  as  a  defence  to  the 
seventh  and  eighth  counts. 

The  remaining  pleas,  down  to  the  forty-first,  inclusive,  set 
up,  in  various  forms,  as  a  defence  to  the  third  and  seventh 
counts,  an  embezzlement  of  the  public  money  by  the  plaintiff, 
while  postmaster,  and  as  such.  The  third  count  charges  the  libel 
to  be,  that  the  plaintiff  is  a  full-blown  scoundrel  and  knave, 
and  not  fit  to  be  trusted  with  the  public  money,  and  that,  if 
entrusted,  he  would  convert  it  to  his  own  benefit,  contraiy  to 
the  Act  of  Congress,  and  would  commit  wilful  and  corrupt 
felony.  The  seventh  count  is  the  same.  These  several  pleas 
do  not  meet  and  justify  the  whole  of  the  libel,  as  set  forth  in 
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the  counts.  A  plea  that  the  plaiutiff  has  committed  the  of- 
fence of  embezzlement  is  no  answer  to  the  charge  that,  if  en- 
trasted  with  public  moneys,  he  would  commit  it  again.  This 
is  not  the  legal  effect  or  conclusion  from  the  fact  of  a  previous 
embezzlement  by  the  same  person,  and  hence  is  bad  as  a  plea. 
The  pleader  overlooks  the  locus  penitenticB^  to  the  benefit  of 
which  every  person  is  entitled. 

The  forty-second  plea  sets  up  a  defence  to  the  fourth  and 
eighth  counts  of  the  declaration.  Those  counts  are  founded 
on  that  part  of  the  libel  which  charges  that  the  plaintiff,  ac- 
cording to  the  innuendo,  while  postmaster,  by  natural  affinity, 
gathered  about  him  scamps,  and  wilfully  and  corruptly  em 
ployed  them  to  steal  tlie  public  money,  and  that,  under  the 
conduct  or  rule  of  the  plaintiff',  as  postmaster,  and  while  he 
held  tlie  office,  it  became  a  den  of  thieves.  The  forty-second 
plea,  in  answer  to  this,  sets  up,  substantially,  that  the  plaintiff, 
as  postmaster,  had  the  appointment  of  his  clerks  and  other  em- 
ployees, and  that  they,  in  the  course  of  their  employment  and 
business,  abstracted  letters  from  the  office,  broke  them  open, 
and  stole  tlie  contents.  It  requires  no  argument  to  show  that 
this  plea  fails  to  answer  the  cause  of  action  stated  in  the  counts. 

The  same  remarks  are  applicable  to  the  forty-third  plea,  as 
to  the  dead  letters. 

The  forty-fourth,  forty-fifth,  forty-sixth,  and  forty-seventh 
pleas  are  subject  to  the  same  objections  as  the  forty-second. 

The  forty-eighth  plea  is  as  bad,  as  an  attempt  to  set  up  a 
multitude  of  defences,  in  one  plea,  to  the  causes  of  action  in 
the  third  and  seventh  counts.  There  are  other  objections,  but 
the  above  is  sufficient. 

I  have  looked  into  the  averments  in  the  declaration  that 
are  objected  to,  and  am  satisfied  that  the  same  are  sufficient, 
in  substance,  to  make  the  libel  applicable  to  the  plaintiff. 
The  whole  of  the  libel  is  to  be  read  for  this  purpose,  which 
will  remove  all  doubt  on  the  point. 

There  must  be  judgment  for  the  plaintiff  on  all  the  de- 
murrers to  the  pleas,  with  leave  to  the  defendants  to  amend, 
on  payment  of  costs. 
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Oliyeb  Moses  and  others 

vs. 
BoBERT  E.  Boyd  and  others. 

Where  a  charterer  of  a  vessel  agrees  with  her  master,  on  behalf  of  the  vessel,  to 
pay  any  damages  that  the  vessel  may  be  subject  to,  arising  from  lard  in  casks 
being  stowed  between  decks  and  running  on  other  cargo,  the  vessel  is,  not- 
withstanding this  agreement,  liable  for  damage  caused  to  oargo  in  the  lower 
hold  by  the  leakage  of  lard  from  the  casks  and  through  the  deck,  if  the  deck 
is  not  well  and  sufficiently  caulked. 

Where  such  an  agreement  was  made  in  view  of  the  fact  that  the  lard  in  the  casks, 
while  they  were  being  stowed,  was  found  to  be  leaking  therefrom,  and  to  be 
in  an  almost  liquid  state,  and  it  appeared  that  the  deck  was  well  and  suffi- 
ciently caulked :  Udd^  that  the  vessel  was  not  responsible  for  damage  caused 
to  cargo  in  the  lower  hold  by  the  leakage  of  the  lard  from  the  casks  and 
through  the  deck. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  28th,  1866.) 

This  was  a  libel  in  personam,  filed  in  the  District  Court, 
to  recover  a  balance  of  $1,779.27  alleged  to  be  a  dne  on  a 
charter  party,  made  July  24th,  1862,  by  the  libellants,  as 
owners  of  the  ship  Kobert  Cushman,  chartering  her  to  the 
respondents  for  a  voyage  from  New  York  to  Havre,  in  France. 
The  District  Court  dismissed  the  libel,  and  the  libellants  ap- 
pealed to  this  Court. 

Edward  U,  Owen  and  Stephen  P.  NasTi^  for  the  libellants. 

Erasius  C,  Benedict^  for  the  respondents. 

Nelson,  J.  The  vessel  sailed  from  New  York  about  the 
17tli  of  August,  1862,  and  arrived  at  Havre  on  the  23d  of 
September  following.  The  cargo  consisted  chiefly  of  wheat, 
lard,  and  tallow.     The  wheat  in  bulk,  and  also  some  in  bags, 
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was  stowed  in  the  hold.  A  portion  of  the  lard  was  stowed 
between  decks.  The  dispute  in  the  case  between  the  parties 
arises  out  of  damage  occasioned  to  the  wheat  in  the  hold  by 
the  leaking  of  the  lard  between  decks,  with  which  the  char- 
terere  were  charged  in  Havre  and  which  they  paid.  They  now 
claim  the  right  to  retain  the  amount  out  of  the  freight  money, 
insisting  that  the  vessel  is  responsible  for  the  loss.  Some  diflS- 
culty  seems  to  have  existed,  in  the  Court  below,  in  reaching 
this  question,  on  the  pleadings;  but,  whatever  may  have  been 
the  merits  of  the  difiBculty  there,  it  has  been  remedied  by  an 
amendment  of  the  pleadings  in  this  Court,  and  the  question 
is  fairly  presented.  This  lard  between  decks,  when  delivered 
at  the  ship  to  be  taken  on  board,  was  leaking  badly  from  the 
casks,  and  most  of  it  seemed  to  be  apparently  in  an  almost 
liquid  state.  The  weather  was  excessively  hot,  so  that  the 
hands  engaged  in  the  stowage  had  to  be  frequently  relieved, 
^nd,  on  some  days,  to  lie  by  in  the  middle  of  the  day.  The 
stevedore  who  had  charge  of  the  loading  refused  to  take  the 
responsibility  of  placing  the  leaking  casks  between  decks,  from 
the  danger  of  damaging  the  wheat  below  in  the  hold,  and  re- 
quired the  direction  of  the  master,  who  also  objected  to  taking 
in  the  cargo,  and  made  his  objections  known  to  the  cliarterers. 
Thereupon,  they  gave  him,  in  due  form,  an  agreement,  before 
he  would  assent  to  the  stowage,  "  to  pay  any  damages  that 
yourself  (master)  or  the  ship  may  be  subject  to,  on  the  dis- 
charge of  the  cargo  at  Havre,  the  said  damage  arising  from 
the  lard  being  stowed  between  decks  and  running  on  the  other 
cargo  either  in  the  between  decks  or  lower  hold.''  This  I  re- 
gard as  a  modification  of  the  charter  party,  and  it  has  been  so 
treated  in  the  amended  libel,  and  removes  the  technical  em- 
barrassment of  the  case  in  the  Court  below. 

It  is  admitted  that  the  damage  to  the  cargo  in  question 
arose  out  of  the  leakage  of  the  lard  casks.  Some  were  entirely 
empty,  and  over  three  hundred  were  partially  empty,  when 
discharged  at  Havre  ;  and  the  lard  had  dripped  through  the 
seams  of  the  deck  to  the  cargo  below,  heated  and  damaged 
the  wheat,  and  spread  over  the  between  deck. 
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It  is  claimed,  on  the  part  of  the  respondents,  that  the  be- 
tween deck  was  not  well  and  sufficiently  caulked,  and  that,  if 
it  had  been,  notwithstanding  the  leaky  condition  of  the  casks, 
the  lard  would  not  have  worked  its  way  to  the  lower  hold,  and, 
hence,  that  the  ship  should  be  held  responsible  for  the  damage. 
I  agree,  that,  if  this  aspect  of  the  case  can  be  maintained,  upon 
the  proofs,  the  decree  should  be  for  the  respondents,  because 
the  guarantee  should  not  be  construed  as  exonerating  the  ship 
from  being,  in  all  respects,  in  a  seaworthy  condition  to  carry 
this  description  ot  cargo.  I  have,  consequently,  looked  into 
the  proofs  on  this  point,  and,  though  there  is  some  conflict  of 
opinion  among  the  witnesses,  I  am  inclined  to  think  that  the 
weight  of  the  testimony  does  not  sustain  the  allegation  of  the 
respondents.  The  witnesses  who  speak  of  tlie  practice  or  usage 
of  carrying  leaking  casks  of  lard  between  decks  without  dan- 
ger to  the  cargo  below,  if  the  deck  is  properly  caulked,  gener- 
ally qualify  the  remark  as  it  respects  lard  in  a  liquid  state  in 
the  casks,  which,  as  is  apparent  from  the  proofs  in  this  case,  was 
the  condition  of  a  considerable  portion  of  this  lard  when  stowed ; 
and,  as  the  weather  continued  hot  throughout  nearly  the  whole 
of  the  voyage,  this  state  of  the  lard  must  have  increased  rather 
than  diminished.  Indeed,  the  state  of  the  casks  when  dis- 
charged, and  of  the  between  decks,  goes  far  to  confirm  the 
evidence  of  the  unusual  leaking  condition  of  the  casks  when 
put  on  board  of  the  vessel,  which  led  the  stevedore  and  the 
master  to  object  to  them  as  not  fit  to  be  shipped;  and  the  fact 
that  the  charterers,  instead  of  insisting  upon  their  riglit  under 
the  charter,  chose  to  modify  it,  as  respected  the  particular 
article,  leaves  an  implication  of  its  unfitness. 

Some  question  was  made  upon  a  clause  in  the  charter  party 
stipulating  that  the  vessel  should  be  consigned  to  the  char- 
terer's friends  in  Havre,  and  under  which  she  was  consigned 
to  the  house  of  J.  Barb  &  Co.  This  house  received  the  bills 
of  lading  and  collected  the  freight,  and  paid  over  to  the  master 
the  amount  due,  excepting  the  balance  in  dispute.  They 
obviously  regarded  themselves  as  acting  in  the  interest,  and  for 
the  benefit,  of  the  charterers ;  and  I  cannot  agree  that  the 
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payment  by  them  of  the  damages  at  Havre  was  a  payment  as 
agents  of  the  ship,  so  as  to  conclude  the  owners.  They  dealt 
with  the  freight  moneys  not  only  as  the  friends,  but  as  the 
agents,  of  the  charterere,  as  is  apparent  from  the  accounts 
between  the  two  houses. 

I  think  that  the  Court  below  erred,  and  that  the  decree 
should  be  reversed,  and  a  decree  be  entered  for  the  libellants, 
for  such  balance. 


The  UNFfED  States  vs.  John  Maxon. 

Under  the  6th  Amendment  to  the  Constitution  of  the  United  States,  which  pro- 
vides that,  "  in  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  District 
wherein  the  crime  shall  have  been  committed,  which  District  shall  have  been 
previously  ascertained  by  law,"  the  District  in  which  the  trial  is  had  must  have 
been  ascertained  by  law  previously  to  the  commission  of  the  crime,  and  not 
merely  previously  to  the  trial. 

The  phrase  "  personal  goods  of  another,"  in  the  16th  section  of  the  Act  of  April 
30th,  1790,  (1  U.  S.  Stat  at  Large^  116,)  embraces  the  personal  goods  of  the 
United  States. 

(Before  Nelson  and  Benedict,  JJ.,  Eastern  District  of  New  York,  November 
30th,  1866.) 

This  was  a  motion  to  quash  an  indictment  for  grand  lar- 
ceny alleged  to  have  been  committed  on  the  31st  of  December, 
1863,  in  the  Navy  Yard  at  Brooklyn,  New  York.  At  that 
time  such  Navy  Yard  was  within  the  Southern  District  of 
New  York.  By  the  Act  of  February  25th,  1865,  (13  U,  S. 
Stat  at  La/rge^  438,)  the  Eastern  District  of  New  York  was 
established,  and  such  Navy  Yard  fell  within  its  territorial 
limits  and  jurisdiction.  This  indictment  was  subsequently 
found  in  the  District  Court  for  the  Eastern  District,  and  was 
transmitted  to  this  Court.  The  defendant  now  moved  to 
quash  the  indictment. 
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Calvin  JE,  Pratt  and  Jolm  H.  Bergen^  for  the  defendants. 

Benjamin  D.  SiUimany  {District  Attorney^  for  the  United 
States. 

Nelson,  J.  The  indictment  in  this  case  charges  the  de- 
fendant with  stealing  personal  property  of  the  United  States, 
within  the  Navy  Yard  in  the  city  of  Brooklyn,  New  York,  a 
place  under  the  exclusive  jurisdiction  of  the  Federal  Govern- 
ment, with  some  qualifications  not  material.  It  was  found 
before  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  New  York,  at  the  December  terra,  1865,  and  has 
been  transferred  to  this  Court  for  trial.  This  Eastern  Judicial 
District  was  defined  and  organized  under  an  Act  of  Congress, 
approved  February  25th,  1865,  (13  U.  S.  Stat,  at  Large,  438.) 
The  oflfence,  therefore,  as  will  be  seen,  was  committed  within 
the  former  Southern  District  of  New  York,  from  which  the 
Eastern  District  was  taken ;  and  the  question  presented  is, 
whether  or  not  the  defendant  w^as  rightfully  indicted  in  this 
District  or  can  be  tried  within  it.  The  sixth  Amendment  to 
the  Constitution  of  the  United  States  provides  that,  "  in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedj^  and  public  trial,  by  an  impartial  jury  of  the  State  and 
District  wherein  the  crime  shall  have  been  committed,  which 
District  shall  have  been  previously  ascertained  by  law."  The 
argument  in  support  of  the  jurisdiction  is,  that  if  the  District 
is  ascertained  by  law  before  the  trial,  the  Amendment  is  suffi- 
ciently complied  with.  We  think  that  this  interpretation  is 
not  in  accordance  with  the  fair  import  of  the  terms  of  the 
provision ;  nor  would  it  meet  the  grievance  it  was  intended  to 
remedy,  namely,  the  formation  of  a  District  after  the  oflfence 
was  committed,  to  suit  the  will  or  caprice  of  the  law-making 
power.  According  to  the  very  words  of  the  Amendment, 
there  must  be  a  speedy  trial  by  an  impartial  jury  of  the  State 
and  District  in  which  the  crime  was  committed,  which  District 
(the  one  in  which  it  was  committed)  shall  have  been  previously 
ascertained  by  law,  that  is,  previous  to  the  commission  of  the 
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offence.  This  question  was  somewhat  discussed  by  counsel 
and  Court  in  T/ie  United  States  v.  Datoson^  (15  Howard^  ^^7,) 
though  the  point  was  not  necessarily  involved.  We  think  we 
hazard  nothing  in  saying,  that  the  above  view  of  the  Amend- 
ment is  in  accordance  with  tlie  general  opinion  of  jurists  and 
the  profession,  since  its  adoption,  and  with  the  reasons  that 
led  to  it. 

Another  point  was  made,  which  it  may  be  proper  to  notice, 
and  that  is,  whether  the  phrase  "  personal  goods  of  the  United 
States  "  comes  within  the  words  "  personal  goods  of  another," 
as  used  in  the  16th  section  of  the  Act  of  April  30th,  1790,  (1 
U,  S.  Stat  at  Large^  H^j)  under  which  this  indictment  is  found. 
We  entertain  no  doubt  that  it  does,  and  that  a  larceny  of  the 
personal  goods  of  the  United  States  might  constitute  the  sub- 
ject of  the  offence  charged. 

The  motion  to  quash  the  indictment  is  granted. 


Thomas  P.  RossriER  and  Louis  R.  Mignot 

vs. 
Joseph  Hall.    In  Equity. 

Under  the  copyright  Act  of  February  3d,  1831,  (4  JJ,  8.  Stat,  at  Large,  436,)  it 
is  an  infringement  of  a  copyright  for  an  engraving,  to  reproduce  copies  of  It 
by  the  photographic  process. 

Under  the  provision  of  the  5th  section  of  said  Act,  which  requires  a  copyrighted 
engraving  to  have  the  information  tliat  it  is  copyrighted  '*  impressed  on  the 
face  thereof,"  it  is  a  sufficient  compliance  with  the  law,  if  such  information  be 
engraved  on  the  plate  and  printed  from  it,  in  such  a  position  as  not  to  be  cov- 
ered when  the  picture  is  properly  framed  with  a  reasonable  margin. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  December  3d,  1866.) 

This  was  an  application  for  a  provisional  injunction,  to  re- 
strain the  defendant  from  making  and  selling  2)hotographic 
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copies  of  a  copyrighted  engraving  called  "  The  Home  of  Wash- 
ington,"    The  copyright  was  secured  in  1863. 

Charles  Tracy^  for  the  plaintiffs. 

Ira  D,  Wa^^euy  for  the  defendant. 

Benedict,  J.  This  case  comes  before  me  upon  a  motion 
for  an  injunction  to  resti'ain  the  defendants  from  producing 
and  selling  photographs  of  an  engraving  known  as  "  The 
Home  of  Washington."  The  papers  read  show  that  the  en- 
graving in  question  is  a  duly  copyrighted  engraving,  owned 
by  the  plaintiffs,  and  that  the  defendant,  by  the  photographic 
process,  has  produced  a  negative  representation  of  this  engrav- 
ing, from  which  he  prints  photographs  of  it  in  various  sizes, 
and  is  disposing  of  the  same  without  the  consent  of  the  plain- 
tiffs. This  the  defendant  claims  thie  right  to  do,  upon  the 
ground  that  the  copyright  laws  do  not  forbid  the  making  of 
photographs  of  copyrighted  engravings. 

The  Act  of  February  3d,  1831,  ( U.  S.  Stat,  at  Large,  436,) 
in  the  first  section,  declares,  that  any  person  who  shall  invent, 
design,  etch,  engrave,  work,  or  cause  to  be  engraved,  etched, 
,  or  worked  from  his  own  design,  any  print  or  engraving,  shall 
have  the  sole  right  and  liberty  of  printing,  reprinting,  publish- 
ing, and  vendin'g  such  print,  cut,  or  engraving,  in  whole  or  in 
part  ;  and,  in  the  seventh  section,  it  declares,  that  if  any  per- 
son shall  engrave,  etch  or  work,  sell  or  copy,  or  cause  to  be 
engraved,  etched,  worked,  or  sold,  or  copied,  either  on  the 
whole  or  by  varying,  adding  to  or  diminishing  the  main  de- 
sign, with  intent  to  evade  the  law,  such  offender  shall  forfeit 
the  plate  on  which  such  engraving,  cut,  or  print,  shall  be 
copied,  and  shall  further  forfeit  one  dollar  for  every  sheet  of 
such  print,  cut,  or  engraving,  which  may  be  found  in  his  pos- 
session. 

The  argument  of  the  defendant  is,  that  the  exclusive  privi- 
lege given  by  the  firet  section  of  the  Act,  does  not  include  the 
photographing  the  copyrighted  engraving,  because  that  is  not 
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a  "printing"  or  a  "  reprinting,"  and  that  the  general  words 
of  the  seventh  section  cannot  be  held  to  forbid  in  others  what 
has  not  been  exclusively  reserved  to  the  author  bj^  the  words 
of  the  first  section;  and,  further,  that  photographing  could 
not  have  been  within  the  intent  of  the  law-makers,  as  the  art 
of  photography  had  not  been  discovered  when  the  Act  was 
passed.  In  support  of  such  a  construction,  the  decision  of 
Judge  Shipman,  in  the  case  of  Wood  v.  Abbott,  {ante,p.  325) 
is  cited.  I  cannot  agree  to  the  construction  of  the  Act  which 
is  contended  for.  In  my  opinion,  sections  one  and  seven 
should  be  read  together ;  and,  so  taken,  the  words  used  dis- 
close a  clear  intent  to  protect  a  copyrighted  work  from  such  a 
mode  of  duplication  as  is  practised  by  the  defendant.  Section 
seven  provides,  that  any  pereon  who  shall  engrave,  etch  or 
work,  sell  or  copy  the  engraving,  shall  be  an  oflfender.  The 
word  coj)y  is  a  general  term,  added  to  the  more  specific  terms 
before  used,  for  the  very  purpose  of  covering  methods  of  re- 
production not  included  in  the  words  engrave,  etch  or  work, 
and,  if  it  covei's  anything,  should  cover  the  photographic 
method,  which,  more  nearly  than  any  other,  produces  a  per- 
fect copy.  This  construction  of  the  American  Act  is  sustained 
by  the  construction  given  by  the  English  Courts  to  the  British 
Act,  which  contains  the  word  copy,  used  in  a  similar  connec- 
tion. Hence,  in  Gambart  v.  £aU,  (14  C.  B,  new  series,  306,) 
where  the  question  was,  whether  the  copyright  of  the  engrav- 
ing of  Rosa  Bonheur's  "Horse  Fair"  was  infringed  by  pho- 
tographing it,  Erie,  C.  J.,  says:  "Is  a  reproduction  of  the 
print  by  photography  a  manner  of  copying  ?  To  that  I  an- 
swer in  the  affirmative."  And  the  three  other  Judges  express 
the  same  opinion.  Indeed,  to  hold  otherwise,  would  work  a 
substantial  repeal  of  the  copyright  laws  in  many  cases.  For, 
not  only  engravings  but  books  may  be  reproduced  by  the  pho- 
tographer, and,  under  the  construction  claimed  by  the  defend- 
ant, authors  and  publishers  would  be  in  no  way  protected 
against  such  reproduction  of  their  works,  while  the  art  has 
been  carried  to  such  perfection  that  the  photographic  copies 
of  certain  classes  of  engravings,  which  can  be  produced  at  a 


DECEMBER,  1866.  365 


Bosaiter  t;.  HalL 


trifling  cost,  are,  for  the  purposes  of  trade,  nearly  or  quite 
equal  to  the  originals.  It  needs  but  an  allusion  to  the  amend- 
ment to  the  copyright  law  of  1831,  passed  in  1865,  {Act  of 
March  Sdj  1865,  13  V.  S.  Stat,  at  Large^  540,)  to  dispel  any 
doubt  as  to  the  proper  construction  of  the  Act  of  1831.  This 
amendment  was  passed  in  order  to  protect  original  photo- 
graphs, wliich  were  supposed  not  to  be  embraced  by  the  words 
"  print,  cut,  or  engraving,"  used  in  the  Act  of  1831.  In  order 
to  accomplish  that,  it  simply  provides,  that  the  provisions  of 
the  Act  of  1831  "  shall  extend  to  and  include  photographs  and 
the  negatives  thereof,  which  shall  hereafter  be  made,  and  shall 
enure  to  the  benefit  of  the  authors  of  tlie  same,  in  the  same 
manner  and  to  the  same  extent,  and  upon  the  same  conditions, 
as  to  the  authors  of  prints  and  engravings."  But  it  does  not 
add  the  word  "  photograph"  to  the  words  used  in  the  seventh 
section.  If,  then,  the  word  cojpy  does  not  cover  the  photo- 
graphic process,  photographs  can  with  impunity  be  reproduced 
by  the  only  method  ever  likely  to  be  resorted  to  for  the  pur- 
pose, and  the  amendment  gives  them  no  protection  at  all. 
The  construction  I  have  given  to  the  Act  of  1831  is  necessary 
to  render  of  any  beneficial  effect  the  amendment  of  1865. 

This  conclusion  is  entirely  consistent  with  the  construction 
given  to  the  Act  of  1831  in  the  decision  of  Judge  Shipman 
cited  by  the  defendant.  What  Judge  Shipman  decided  in 
that  case  was,  that,  previous  to  the  amendment  of  1865,  a 
photograph  oould  not  be  the  subject  of  a  copyright,  as  it  was 
not  a  print,  cut,  or  engraving,  within  the  meaning  of  the  1st 
section  of  the  Act  of  1831.  The  learned  Judge  did  not  decide 
or  discuss  the  question  whether  the  word  copy^  in  the  7th 
section,  includes  photographic  copies,  which  is  the  question 
liere. 

Another  point  taken  by  the  defendant  should  also  be  no- 
ticed, which  is,  that  the  plaintiflfe'  engraving  did  not  have  upon 
it  the  information  that  it  was  a  copyright,  required,  by  the 
5th  section  of  the  Act,  "  to  be  impressed  on  the  face  thereof." 
It  appears,  that  the  usu^l  legal  memorandum  of  copyright 
was,  in  this  case,  in  engraved  letters,  placed  some  three  inches 
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below  the  picture  itself,  and  printed  with  the  picture  from  the 
plate.  The  affidavit  of  Mr.  Knoedler  shows,  that  the  notice 
would  be  seen  in  the  margin  of  the  print  when  properly 
framed,  and  that  it  was  placed  in  the  usual  position.  The  de- 
fendant claims  that  the  words  of  the  Act,  "  impressed  on  the 
face  thereof,"  require  the  notice  to  be  placed  on  the  picture 
itself  instead  of  on  the  margin.  But  I  think,  that,  when  tlie 
required  notice  is  plainly  engraved  on  the  plate  from  which 
the  print  is  taken,  within  the  line  of  a  reasonable  margin,  and 
where  it  would  not  be  covered  when  properly  framed,  it  is  im- 
pressed on  the  face,  within  the  meaning  of  the  Act. 

It  seems,  therefore,  quite  clear,  that  the  defendant  is  in- 
fringing upon  the  plaintiffs'  copyright,  and  I  must  grant  the 
motion  for  an  injunction  to  restrain  him. 


John  H.  Osborne 
vs. 
The  Brooklyn  City  Railroad  Company.    In  Eqihty. 

"Where  a  plaintiff  has  otherwise  a  right  to  sue,  by  virtue  of  his  citizenship,  in  a 
Court  of  the  United  States,  it  is  no  objection  to  the  jurisdiction  of  the  Court, 
,that  he  acquired  the  title  on  which  he  sues  for  the  purpose  of  enabling  him  to 
bring  the  suit. 

A  person  who  is  not  the  owner  of  the  fee  of  the  land  in  a  street  in  a  city,  over 
which  the  track  of  a  horse  railroad  is  about  to  be  laid,  but  is  only  an  abutting 
proprietor,  owning  up  to  the  line  of  the  street,  must  show  special  damage  sus- . 
tained,  or  likely  to  be  sustained,  by  him,  differing  in  kind  from  that  affeoting 
every  other  lot-owner  on  the  street,  in  order  to  support  an  individual  action 
by  himself  to  restrain  the  laying  of  such  track. 

■ 

(Before  Nelson  and  Benedict,  JJ.,  Eastern  District  of  New  York,  December  5th, 
1866.) 

This  was  a  motion  to  dissolve  a  provisional  injunction. 
The  bill  averred,  that  the  plaintiif  was  the  owner  in  the  fee  of 
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certain  lots  on  Greene  Avenue,  a  public  street  in  the  city  of 
Brooklyn,  and  was  also  owner  in  fee  of  the  portion  of  that 
avenue  which  extended  from  the  front  of  his  lots  to  the  centre 
of  the  street,  subject  only  to  the  public  easement ;  that  the 
defendants  were  about  laying  a  city  railroad  track  through 
said  avenue  and  upon  the  land  of  the  plaintiff  therein,  with- 
out making  compensation  to  him  or  other  lot  owners ;  that 
the  laying  of  such  track  was  without  the  consent  of  the  ma- 
jority of  the  lot-owners  and  without  authority  in  law ;  that 
such  use  of  the  street  would  greatly  injure  and  depreciate  the 
lots  upon  it ;  and  that  the  aid  of  this  Court,  by  its  writ  of 
injunction,  was  necessary  to  prevent  irreparable  injury.  Upon 
this  bill,  a  temporary  injunction  was  granted  restraining  the 
defendants  from  laying  any  such  track  'in  Greene  Avenue, 
with  liberty  to  the  defendants  to  move,  on  the  same  or  addi- 
tional papers,  to  dissolve  it.  This  motion  was  made  on  addi- 
tional papers. 

William  3f,  Evarts^  John  C,  Dimmick^  and  John  C. Perry ^ 
for  the  plaintiff. 

Henry  C,  Murphy^  Qrenville  T,  JenTc8^  and  Charles  H. 
Glover^  for  the  defendants. 

Benedict,  J.  This  case,  in  its  present  posture,  raises  ques- 
tions different  from  those  discussed  upon  the  motion  for  the 
injunction.  The  additional  papers  now  read  show  that  the 
plaintiff  derives  title  to  the  lots  described  in  the  bill  from  one 
of  the  parties  to  an  action  lately  pending  in  the  Supreme 
Court  of  the  State  to  obtain  the  same  relief  here  sought,  and 
that  the  deeds  to  the  plaintiff  were  executed  on  the  day  after 
a  similar  injunction  was  dissolved  by  the  Supreme  Court  in 
that  action,  and  but  three  or  four  days  previous  to  the  filing 
of  the  bill  in  this  Court.  These  deeds,  with  the  othei-s  pro- 
duced, also  show  that  the  land  conveyed  to  the  plaintiff  does 
not  extend  to  the  centre  of  Greene  Avenue,  but  terminates  at 
the  side  of  the  street,  and,  consequently,  that  the  plaintiff  is 
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not  the  owner  in  fee,  or  otherwise,  of  any  portion  of  the  land 
composing  Greene  Avenue,  but  is  simply  an  abutting  pro- 
prietor. 

Upon  these  facts,  it  is  insisted  on  behalf  of  the  defendants, 
that  the  motive  for  the  conveyance  of  the  lots  to  the  plaintiff 
was,  manifestly,  to  transfer  to  the  National  Courts  a  contro- 
versy^ commenced  in  the  State  Court,  and  that,  under  such 
circumstances,  this  Court,  notwithstanding  the  discontinuance 
of  the  suit  in  the  State  Court,  should  decline  to  exercise  juris- 
diction. This  objection  to  the  proceedings  of  the  plaintiff  is 
not  well  taken.  The  deeds  show  a  legal  title  conveyed  to  the 
plaintiff  for  a  valuable  consideration,  and  it  is  conceded  that 
he  is  a  citizen  of  New  Jersey.  This  gives  the  Court  jurisdic- 
tion. "The  jurisdiction  flows  from  the  citizenship  of  the 
parties.  The  right  to  recover  flows  from  the  sufficiency  of  the 
title,  and  that  is  a  matter  purposely  to  be  discussed  upon  the 
trial  of  the  merits."  (Story,  J.,  in  Briggs  v.  French,  2  Sumner, 
258.)  So  long  as  an  actual  conveyance  has  been  made,  it 
matters  not  what  may  have  been  the  motive  which  led  to  it ; 
and  the  National  Courts  do  not  decline  jurisdiction,  although 
it  be  conceded  that  the  plaintiff  has  taken  title  for  the  purpose 
of  enabling  resort  to  be  had  to  those  Courts.  This  precise 
point  was  so  decided  by  the  Supreme  Court  in  Smith  v.  Ker- 
nochen,  (7  How,,  198.) 

But  it  is  further  insisted,  that,  inasmuch  as  the  plaintiff  is 
not  shown  to  be  the  owner  in  fee  of  any  land  in  the  avenue  and 
over  which  the  railroad  is  to  run,  he  cannot  maintain  the 
action  in  the  absence  of  proof  of  special  damage.  Such  is 
unquestionably  the  law.  Assuming  that  the  defendants  have 
no  legal  authority  whatever  to  lay  down  their  track  in  Greene 
Avenue,  their  position  is  that  of  parties  about  to  erect  a  public 
nuisance,  which  affects  the  right  of  every  person  entitled  to 
use  Greene  Avenue  as  a  street,  that  is  to  say  of  the  whole 
community.  They  do  not  propose  to  enter  upon  any  land  of 
the  plaintiff's,  and  the  damage  occasioned  by  the  road  to  the 
plaintiff  will  not  be  different,  in  kind  or  degree,  from  that 
sustained  by  eveiy  other  lot-owner  upon  the  avenue.     It  is 
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damage  resulting  from  the  depreciation  of  the  value  of  lots 
abutting  on  the  street  by  reason  of  a  railroad  running  through 
it,  in  front  of,  but  not  over,  the  plaintiff's  land.  Now,  it  is  well 
settled,  that  damage  sustained  alike  by  all  the  individuals  of 
a  large  class  furnishes  no  foundation  for  an  action  on  the  part 
of  a  single  individual  of  the  class.  {Lansing  v.  Smith,  8 
Oowen^  146 ;  Davis  v.  The  Mayor,  14  ^.  Y,  R^.,  506.)  It 
was  incumbent,  therefore,  on  the  plaintiff  to  show  some  special 
damage  sustained,  or  likely  to  be  sustained,  by  him,  differing  in 
kind  from  that  sustained  by  the  neighborhood,  to  entitle  him 
to  ask  the  interference  of  the  Court  in  his  behalf.  No  such 
damage  is  pretended  to  exist,  and  its  absence  is  fatal  to  the 
plaintiff  on  this  motion. 

The  question  so  much  discussed,  upon  the  motion  for  the 
injunction,  whether  the  grant  of  the  right  to  lay  down  and 
use  a  railroad  track  in  a  public  street,  for  the  pui-pose  of  trans- 
porting passengers  about  a  city  in  horse  cars,  is  a  new  burden 
upon  the  land  on  which  the  rails  are  laid,  for  which  compen- 
sation must  be  made,  appears  now  to  be  out  of  the  case,  and 
its  discussion  is  unnecessary  here. 

For  the  reasons  stated,  we  are  clearly  of  the  opinion  that 
the  motion  should  be  granted,  and  the  injunction  be  dissolved. 


•    «• 


Daniel  Treadwell 


V8. 


Robert  P.  Parrott.    In  EQumr. 

The  invention  described  and  claimed  in  Letters  Patent  granted  to  Daniel  Tread* 
well,  December  11th,  1855,  and  reissued  February  4th,  1862,  for  an  **  improve- 
ment in  the  manufacture  of  cannon,'*  explained. 

The  prior  application  to  a  wrought  iron  gun,  or  to  a  barrel  composed  of  a  com- 
bination of  wrought  and  cast  iron,  of  wrought  iron  hoops,  in  a  given  way,  to 
TOL.  y.— 24 
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strengthen  the  barrel,  will  not  defeat  a  Rubsequent  patent  for  the  application 

of  such  hoops,  in  the  same  way,  to  a  cast  iron  gun. 
An  intelligent  mechanic  is  chargeable  with  a  knowledge  of  the  state  of  the  art 

in  relation  to  a  subject  on  which  be  is  called  to  exercise  his  skill. 
What  is  the  business  of  a  mechanic,  as  distinguished  from  that  of  an  inyentor, 

defined. 
The  said  patent  to  Treadwell  is  void  for  want  of  novelty. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  December  7th,  1866.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  on  a 
bill  founded  on  Letters  Patent  originally  granted  to  the  plain- 
tiff December  11th,  1855,  and  reissued  to  him  February  4thj 
1862,  for  an  "improvement  in  the  manufacture  of  cannon." 

• 
Benjamin  R,  Cwi,i8  and  Cha/rlesM.  Keller^  for  the  plain- 

tifi: 

George  Gifford  and  Samuel  D,  Cozzena^  for  the  defendant. 

"'  Nelson,  J.  Tlie  specification  of  the  original  patent  de- 
scribes very  particularly  the  mode  of  construction  of  the  can- 
non. The  patentee  first  casts  the  cannon,  having  at  its  largest 
part  a  diameter  about  twice  as  great  as  the  calibre.  It  is  then 
bored,  and  the  outside  is  turned.  A  screw  is  cut  on  the  body. 
Hoops  or  rings  are  then  formed  of  wrought  iron,  and  a  female 
screw  is  cut  on  the  inside,  to  fit  the  threads  cut  on  the  body, 
and  the  hoops  are  finished  with  their  interior  diameters  about 
■Y^  pai*t  less  than  the  diameter  of  the  male  screw  to  be  en- 
circled. The  hoop  is  then  heated,  to  expand  it  sufficiently  to 
turn  it  on  to  its  place.  An  indefinite  number  of  hoops  or 
rings  may  be  thus  put  on  the  body  of  the  gun,  and  also  other 
hoops  formed  in  the  same  way  over  the  fii*st  series.  The  claim 
in  the  original  patent  is  as  follows :  "  I  do  not  claim  a  patent 
for  using  hoops  generally  in  making  cannon,  as  the  earliest 
cannon  known  were  formed  in  part  by  hoops  brazed  upon 
them.  But  my  invention  consists  in  constructing  cannon  with 
hoops  screwed  and  shrunk  upon  a  body  in  which  the  calibre  is 
formed  in  the  manner  herein  described." 
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The  description  of  the  mode  of  constructing  the  cannon, 
in  the  specification  of  the  reissued  patent,  is  the  same,  in  hcec 
verba, '^  in  the  original,  the  difference  consisting  only  in  the 
explanation  given  of  the  principles  which  led  to  the  construc- 
tion. In  the  reissued  patent,  the  invention  is  claimed  as  fol- 
lows: "  First.  In  making  a  cannon  consisting  of  a  body,  (in 
which  the  calibre  is  formed,)  the  walls  of  which  are  of  one 
piece,  surrounded  by  rings,  hoops,  or  tubes,  in  one  or  more 
layers,  placed  jipon  said  body  under  great  strain,  by  which 
said  body  is  compressed  and  the  natural  equilibrium  of  the 
molecules,  or  particles,  of  which  it  is  composed,  disturbed  by 
their  being  brought  nearer  together;  and  this  is  accomplished 
in  the  manner  herein  set  forth,  namely,  by  making  the  hoops 
smaller  than  the  part  which  they  are  to  surround,  and  then 
expanding  them  by  heat  and  suffering  them  to  shrink  or  con- 
tract after  having  been  put  in  their  places.  Second.  I  also 
claim  the  method  of  securing  the  hoops  to  the  body  of  the 
gun,  and  the  several  layere  of  hoops  to  each  other,  by  screw 
threads,  when  tKey  shrink  to  their  places,  as  above  described." 

In  explanation  of  the  principles  that  led  to  the  invention, 
the  patentee  refers  to  the  Barlow  law,  as  it  is  called,  in  which 
Barlow  showed,  that  hollow  cylinders  of  the  same  materials 
do  not  increase  in  strength  in  the  ratio  of  increase  in  thick- 
ness, but  that  the  ratio  of  increase  in  strength  is  such,  that, 
when  they  become  of  considerable  thickness,  the  strength  falls 
enormously  below  that  given  by  theratio  of  thickness.  The 
cause  of  the  diminution  in  the  power  of  resistance,  it  is  ob- 
served by  Barlow,  may  be  stated  at  follows :  "  Suppose  such 
a  cylinder  to  be  made  up  of  a  great  number  of  thin  rings  or 
hoops,  placed  one  within  the  other  and  exactly  fitting,  so  that 
the  particles  of  each  hoop  shall  be  in  equilibrium  with  each 
other,  then,  the  resistance  of  these  rings,  compared  one  with 
the  other,  to  any  distending  force,  will  be  inversely  as  the 
squares  of  their  diameters."  "  Now,  to  obviate,"  the  patentee 
observes,  "  the  great  causes  of  weakness  arising  from  the  con- 
ditions before  stated,  and  to  obtain,  as  far  as  may  be,  the 
strength  of  wrought  iron  instead  of  that  of  cast  iron,  for  can- 
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non,  I  have  invented  the  following  mode  of  construction." 
He  then  repeats  the  mode  of  construction  already,  stated,  and 
adds  :  '*  This  compression  (the  compression  of  the  bodj  of  the 
gun  by  the  hoops)  must  be  made  such,  that  when  the  gun  is 
subjected  to  the  greatest  force,  the  body  of  the  gun  and  the 
several  layers  of  rings  will  be  distended  to  the  fracturing  point 
at  the  same  time,  and  thus  all  take  a  portion  of  the  strain  up 
to  its  bearing  capacity."  He  observes  :  "There  may,  at  first 
view,  seem  to  be  a  great  practical  difficulty  in  making  the 
hoops  of  the  exact  size  required  to  produce  the  necessary  com- 
pression ;  but  wrought  iron  and  all  malleable  bodies  are  capable 
of  being  extended,  without  fracture,  much  beyond  their  power 
of  elasticity.  They  may,  therefore,  be  greatly  elongated  with- 
out being  weakened.  Hence  we  have  only  to  form  the  hoops 
small  in  excess,  and  they  will  accommodate  themselves  under 
the  strain  without  the  least  injury.  It  will  be  found  best,  in 
practice,  therefore,  to  make  the  difference  between  the  diame- 
ters of  the  hoops  and  the  parts  they  surround  considerably 
.  more  than  one-thousandth  part  of  a  diameter."  The  result  he 
arrives  at  is,  that  "  a  gun  thus  made  will  be  nearly  four  times 
as  strong  as  a  cast  iron  gun  of  the  same  weight,  wrought  iron 
being  taken  at  only  twice  the  strength  of  cast  iron."  Wliether 
this  result,  to  the  extent  claimed,  is  well  founded  or  not,  is  a 
fact  which  it  is  not  important  either  to  admit  or  deny  ;  but  I 
entertain  no  doubt  that  the  improvement  thus  made  on  the 
cast  iron  gun  is  very  considerable,  and  entitles  the  inventor, 
whoever  he  maybe,  to  the  protection  of  the  fruits  of  his  in- 
vention. 

Some  question  has  been  made  as  to  the  practicability  of 
the  contrivance  for  securing  the  benefit  of  the  rings  or  hoops 
on  the  gun  by  means  of  screws,  but  I  do  not  deem  it  material 
to  examine  it.  If  the  case  turned  on  it,  I  should  incline,  on 
the  proofs,  to  uphold  the  patent  notwithstanding  the  objection. 
Nor  do  I  entertain  any  serious  doubt,  that,  upon  a  fair  and 
liberal  construction  of  the  specification  and  claims,  which  con- 
struction I  am  always  disposed  to  give  to  these  instruments, 
in  behalf  of  a  very  useful  and  meritorious  class  of  citizens, 


DECEMBER,  1866.  373 


Treadwell  v.  Parrott. 


the  improveaieat  of  the  patentee  was  intended  to  be  confined 
to  cast  iron  guns.  A  gun  of  this  material  is  mentioned  in  the 
specifications  of  the  original  and  reissued  patents,  and  no 
other. 

In  my  view  of  the  case,  the  only  material  and  difficult 
question  is,  whether  or  not  the  patentee  is  the  original  and 
first  inventor  of  the  improvement.  I  have  paused  upon  this 
question  some  time,  and  given  to  it  all  the  attention  and  ex- 
amination consistent  with  other  cases  ;  and,  after  the  best  con- 
sideration, have  been  compelled  to  the  conclusion  that  he  is 
not.  I  shall,  as  briefly  as  practicable,  state  thie  grounds  of  this 
conclusion. 

The  improvement  of  a  cast  iron  gun,  by  combining  with  it 
a  wrought  iron  envelope,  was  discussed  by  a  French  officer 
(Thierj-)  as  early  as  1834:,  and  is  found  in  a  publication  of  that 
date.  After  speaking  of  the  liability  of  cast  iron  guns  to 
burst,  and  the  evils  attendant,  he  observes : ''  We  have  thought 
that  the  combination  of  wrought  iron  and  cast  iron,  which  has 
contributed  so  much  to  the  powers  of  steam-engines,  would 
also  present  happy  effects  in  the  construction  of  cannon.  It 
is  in  this  view  that  we  have  proposed  the  trial  of  a  cannon  of 
cast  iron  with  an  envelope  of  wrought  iron,  adding  to  the  re- 
sistance of  the  piece  of  ordnance,  and  preserving,  in  explo- 
sions, from  the  danger  of  fragments."  Again,  after  speaking 
of  the  importance  of  using  cast  iron  for  the  body  of  the  gun, 
he  observes:  ''This  metal,  having  but  very  little  elasticity, 
resists  the  explosion  of  the  powder  principally  by  virtue  of  its 
resistance  to  extension.  This  resistance  once  overcome,  the 
cast  iron  would  not  evidently  find  any  assistance  against  rup- 
ture from  a  surrounding  body  more  elastic,  and  which  yields 
beyond  the  limit  at  which  its  cohesion  is  destroyed.  All  that 
one  can  hope  for,  from  an  elastic  envelope  compressing  ihe  cast 
iron,  is,  that  it  augments,  by  the  compression,  the  resistance 
to  extension  of  this  hard,  rigid,  brittle  metal;  but,  not  that  it 
should  cause  it  to  participate  in  elastic  properties  which  are 
not  in  its  nature."  He  further  states :  "  The  means  which 
naturally  first  offer  for  hooping  a  cannon  of  cast  iron  with 
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wrought  iron,  would  be  to  cover  it  with  a  series  of  hoops 
placed  upon  it  while  hot,  side  by  side,  and  which  would  thus 
adhere  to  this  piece  of  ordnance  with  the  whole  force  of  the 
contraction — a  force  which  might  become  excessive  by  carry- 
ing the  temperature  of  the  hoop  of  wrought  iron  to  a  very 
high  degree."  This  officer  recurred  to  the  subject  again  in 
1840,  and  constructed  a  gun  according  to  his  suggestions  in 
the  previous  paper.  "  Before  placing  the  hoops,"  he  observes, 
"  nicks  are  made  from  distance  to  distance  upon  the  exterior 
surface  of  the  cannon,  to  cause  the  hoops,  which  are  placed 
afterwards,  after  having  lieated  them  to  the  temperature  found 
necessary  to  obtain  a  suitable  dilation,  to  adhere  strongly  to  it. 
The  hoops,  in  cooling,  exert,  by  contraction,  upon  the  cannon 
a  powerful  compression,  which  cannot  fail  to  add  to  the 
strength  of  the  cast  iron,  and  guarantees  the  connection  of  the 
system  of  the  envelope  of  wrought  iron."  Thiery  constructed 
a  gun  in  1834,  as  well  as  in  1840,  according  to  his  principles 
and  theory.  The  body,  however,  of  both  was  not  purely  of  cast 
iron,  longitudinal  strips  of  wrought  iron  being  immersed  in 
the  metal,  in  the  casting  of  the  cast  iron  body. 

I  have  referred  to  these  publications,  not  as  evidence  that 
a  gun  had  been  constructed  like  the  plaintiff's,  prior  to  liis  in- 
vention, but  mainly  as  evidence  of  the  manner  and  effect  of 
hooping  cast  iron  cannon  with  wrought  iron  bands,  and  of  the 
state  of  the  art,  in  the  manufacture  of  cast  iron  cannon  with 
wrought  iron  hoops.  And  it  will  be  seen,  that  it  was  well 
known,  as  early  as  1834  and  1840,  that  the  hooping  of  the 
body  of  cast  iron  guns  with  wrought  iron  bands,  very  much 
after  the  manner  of  the  patentee,  had  the  effect  to  add  to  the 
resistanceof  the  cylinders  of  cast  iron  against  the  explosion 
of  powder;  that  the  compression  of  the  cast  iron  metal  by  the 
contraction  of  the  heated  hoops  or  bands,  increased  very  much 
the  strength  of  this  resistance  ;  and  that  the  smallness  of  the 
diameter  of  the  hoop,  compared  with  the  exterior  diameters 
of  the  barrel,  was  governed  by  the  principle  of  the  law  of  ex- 
pansion of  wrought  iron.  I  agree  that,  although  the  use  of 
wrought  iron  hoops  in  the  way  stated,  for  strengthening  the 
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barrel  of  a  gun,  had  been  known  as  early  as  1834  or  1840, 
yet,  if  the  patentee  was  the  firet  to  apply  the  device  to  a  cast 
iron  giin,  he  must  be  regarded  as  the  original  inventor,  and 
entitled  to  a  patent ;  and  that  the  application  of  it  to  a  wrought 
iron  gun,  or  to  a  barrel  composed  of  a  combin-ation  of  cast  and 
wrought  iron,  prior  in  point  of  time,  would  not,  of  itself,  be 
any  objection.  Hence  I  lay  out  of  the  case  the  Thiery  gun, 
as  a  defence  to  this  patent ;  but  the  state  of  the  art,  as  found 
in  this  publication,  is  important  in  another  branch  of  the  case. 
The  same  may  be  said  of  the  Chambers  gun,  of  wrought  iron. 

We  come  now  to  the  Frith  gun,  the  patent  for  which  was 
granted  in  England,  in  1843.  This  was  a  cast  iron  barrel.  It 
is  stated  in  the  specification  :  "  That  portion  of  the  cannon 
called  the  first  reinforce,  (except  the  part  forming  breech  A,) 
the  second  reinforce,  the  trunnions,  the  chase  and  the  muzzle, 
marked  F  F  F  F,  is  cast  in  one  piece.  The  first  reinforce, 
from  F  to  G,  is  hooped  with  strong  wrought  iron  or  steel 
bands,  driven  on  while  hot,  so  that  the  contraction  thereof  in 
cooling  will  produre  firm  adhesion.  Thus  that  part  of  the 
cannon  most  acted  on  by  explosion  and  heat  is  materially 
strengthened."  It  will  be  seen  that  the  device  described  in 
hooping  the  firet  reinforce  is  like  that  of  the  plaintiffs,  except 
in  giving  the  proportion  of  difference  between  the  interior 
diameter  of  the  hoop  and  the  exterior  diameter  of  the  barrel — 
the  former  to  be-j-riVTr  P*^*^  ^^  ^^^®  diameter  less  than  the  latter. 
Frith  gives  no  minimum  or  maximum  diflerence.  I,  of  course, 
lay  out  of  the  device  the  plaintiff's  screws,  as  I  have  not  been 
inclined  to  hold  him  to  form. 

One  question,  in  this  branch  of  the  case,  is,  whether,  in  the 
existing  state  of  the  art,  the  information  given  in  the  descrip- 
tion would  enable  an  intelligent  mechanic  to  make  the  proper 
difference.  We  have  seen,  that  the  difference  must  be  such, 
or  so  great,  that,  when  the  hoop  is  driven  on  while  hot,  the 
contraction,  by  cooling,  will,  produce  firm  adhesion,  and  so  as 
materially  to  strengthen  that  part  of  the  cannon  against  ex- 
plosion and  heat.  An  intelligent  mechanic  is,  I  think,  charge- 
able with  a  knowledge  of  the  state  of  the  art  in  relation  to  the 
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subject  upon  which  he  is  called  to  exercise  his  skill;  and, 
hence,  we. may  assume  that  he  would  know  the  extent  to 
which  wrouglit  iron  bands  may  be  distended  by  heat  without 
weakening  their  power  of  elasticity ;  and,  M'ith  this  knowl- 
edge, it  is  apparent,  he  would  be  qualified  to  carry  into  effect, 
in  a  scientific  way,  the  purpose  and  object  of  the  patentee. 
This,  to  me,  obvious  proposition,  is  confirmed  by  the  answer 
of  the  plaintiff's  very  intelligent  expert  to  the  eightieth  cross- 
interrogatory  :  "  Judging  from  my  knowledge  of  the  state  of 
the  art,"  he  observes,  "  as  it  has  been  previously  practised,  a 
mechanic,  if  directed  to  shrink  hoops  upon  a  body,  would  pro- 
bably forge  the  hoops  with  a  greater  difference  of  diameter 
than  -j-oVo"  P^^t.  He  would  then  heat  it  hot,  put  it  upon 
its  place,  probably  by  driving,  and  while  hot  hammer  it  up  to 
the  body,  to  make  it  fit."  This  is  also  affirmed  more  in  detail 
by  all  the  experts  on  the  part  of  the  defendant,  whose  atten- 
tion was  called  to  the  subject. 

The  state  of  the  art  was  familiar  to  Chambers  in  1849. 
He  observes,  that  he  determines  *'  the  diameters  of  the  interior 
of  the  rings  as  compared  with  that  of  the  exterior  of  the  tube, 
on  the  principle  of  the  law  of  expansion  of  wrought  iron."  In 
another  place  he  observes :  "  The  edgej^of  the  ring  a  is  of  such 
interior  diameter  that  it  will  not,  when  cold,  pass  over  the 
ridge  o  on  the  band  a\  but,  when  heated  to  the  proper  tem- 
perature, it  will  come  into  place,  and  then  the  contraction  of 
the  metal  brings/*into  firm  contact  with  1,  and  g  into  contact 
with  0,  leaving  the  barrel  at  all  parts  firmly  griped  by  the 
rings,  but  not  so  straining  the  latter  as  to  diminish  essentially 
the  tenacity  of  the  ring  when  cold." 

In  this  connection,  we  may  refer  to  the  evidence  of  the 
plaintiff  on  this  subject.  He  says,  that  he  "  was  led  to  this 
quantity  (ytJVit  P^''^  of  its  diameter,)  as  iron  strained  yuW 
part  of  its  length  may  be  considered  as  having  reached  about 
the  limits  of  its  elasticity.  If  strained  more  than  that,  it  pro- 
duces merely  a  permanent  elongation." 

Another  question  in  this  branch  of  the  case  should  be  no- 
ticed.   It  is  stated  by  the  experts  for  the  defendant,  and  not 
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denied,  that  the  thickness  of  the  walls  of  the  Frith  gun,  as 
shown  in  the  drawings,  corresponds  very  nearly  with  the  thick- 
ness of  the  plaintift's,  and  the  same  as  to  the  thickness  of  the 
hoops.  Now,  assuming  that  these  rings  are  placed  on  the 
barrel  of  the  Frith  gun  in  the  way  I  have  described,  and, 
according  to  the  then  state  of  the  art,  it  would  seem  neces- 
sarily to  follow,  that  there  would  be  a  corresponding  compres- 
sion of  the  metal  of  the  barrel,  and  distention  of  the  hoop,  with 
those  of  the  plaintiff.  The  improvement,  in  each  gun,  as  to 
the  additional  strength  given,  would  seem  to  be  identical.  In- 
deed, the  plaintiffs  expert,  already  referred  to,  in  his  answer 
to  the  twenty-second  interrogatory,  if.  I  understand  him,  ad- 
mits that  "  hoops  of  the  size  shown,  (as  Frith 's,)  placed  upon  a 
body  of  the  thickness  represented  in  the  drawing,  would,  if 
properly  applied,  produce  the  effect  of  compression  and  dis- 
tention contemplated  in  the  complainant's  patent" — that  is, 
he  observes,  if  the  surfaces  were  accurately  fitted  and  placed 
upon  the  body  after  it  was  bored.  The  witness  had  before 
stated  that  he  did  not  consider  the  boring  before  the  placing 
of  the  hoops  vital.  Now,  whether  Frith  had  a  knowledge  of 
the  Barlow  law  or  not,  if  his  construction  of  the  gun  met  the 
diflSculties  there  described  and  overcame  them  in  the  same 
way  as  the  plaintiff's,  it  is  manifest  that  the  absence  of  this 
knowledge  cannot  affect  the  question. 

In  this  connection,  I  may  refer  to  another  opinion  ex- 
pressed by  this  expert,  in  his  answer  to  the  sixty-sixth  cross- 
interrogatory.  The  question  is:  "Do  you  understand  the 
complainant's  structure  to  be  limited,  as  respects  the  difference 
of  diameters  of  cast  iron  body  and  hoop,  to  a  difference  of 
-j-^  of  the  diameter  of  the  body,  or  more,  or  less  ? "  An- 
swer: '*I  do  not  understand  it  to  be  limited  to  the  differ- 
ence in  diameter  of  body  and  hoop,  of  ^(j^off*  -^"7  differ- 
ence of  diameter  that  would  produce  the  beneficial  result  con- 
templated, would,  I  think,  be  within  the  description  given, 
whether  more  or  less."  It  seems  to  me  that  this  is  a  sound 
view  of  the  patent,  and  that  the  invention  cannot  be  allowed 
to  turn  on  the  precise  amount  of  difference  stated ;  otherwise, 
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an  invasion  of  the  patent  would  be  easy  and  unavoidable. 
This  view,  however,  shows,  that  the  statement  of  the  diflference 
in  the  patent  is  not  necessary  or  material,  and  will  not  bind 
the  patentee,  if  made.  All  that  is  essential  or  useful  is  a  re- 
ference to  the  principle  or  law  of  the  expansibility  of  wrought 
iron,  and  the  extent  to  which  it  may  be  carried  by  heat,  with- 
out weakening  its  tenacity  or  elasticity.  This  would  be  suffi- 
cient to  enable  the  intelligent  mechanic  to  construct  the  im- 
provement and  protect  the  invention  from  evasion  or  infringe- 
ment. 

A  good  deal  has  been  said  by  the  experts  in  the  proofs,  and 
by  counsel  in  the  argument,  in  respect  to  the  absence  of  any 
direction,  in  the  specification  of  the  Frith  patent,  as  to  the 
finish  of  the  work  to  be  done,  such  as  turning  or  polishing  the 
outer  surface  of  the  barrel,  and  the  inner  surface  of  the  rings 
or  hoops.  I  do  not  think  this  criticism  entitled  to  much  con- 
sideration. It  is  the  business  of  the  mechanic,  not  of  the  in- 
ventor. If  it  be  necessary  that  this  work  should  be  done,  in 
order  to  make  a  proper  fit  of  the  hoops  to  the  barrel,  it  may 
well  be  left  to  the  intelligent  mechanic,  and  to  the  duty  that 
devolves  on  him  to  execute  his  job  in  a  workmanlike  manner, 
and  so  as  to  produce  the  effect  intended  by  the  inventor,  if 
within  his  skill.  The  inventor  is  not  necessarily  a  mechanic, 
and  is  oftentimes  very  much  dependent  upon  the  skill  of  the 
latter,  to  adapt  his  invention  to  practical  use. 

Upon  the  whole,  without  pursuing  the  case  further,  I  am 
compelled  to  the  conclusion,  that,  in  view  of  the  state  of  the 
art  at  the  time,  the  improvement  in  the  construction  of  the 
cast  iron  gun  with  wrought  iron  hoops  or  rings,  claimed  by 
the  plaintiff,  will  be  found  in  the  description  given  in  tlie 
Frith  patent;  and,  upon  this  ground,  a  degree  must  be  en- 
tered for  the  defendant,  dismissing  the  bill. 
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LiBEKTus  Van  Bokelen 

vs. 

The  Brooklyn  City  Railro^vd  Company.    In  Equity. 

Where  a  Court  of  the  United  States  is  called  on  to  construe  the  laws  of  a  State, 
in  a  litigation  between  parties  before  it,  it  is  its  duty  to  follow  the  decisions 
of  the  Courts  of  the  State  as  to  such  construction. 

It  is  held  by  the  Court  of  Appeals  of  New  York,  that  the  use  of  land  in  a  public 
street  for  the  purposes  of  an  ordinary  railroad,  is  a  new  burden,  which  cannot 
be  imposed  without  previous  compensation  to  the  owner  of  the  fee  of  such  land. 

It  having  been  held  by  the  Supreme  Court  of  New  York,  at  General  Term,  that 
the  use  of  land  in  a  city  street  for  the  purpose  of  an  ordinary  horse  railroad 
is  no  new  burden,  but  simply  a  new  mode  of  enjoying  the  public  easement, 
and,  consequently,  that  no  further  compensation  can  be  demanded  by  the 

*  owner  of  such  land,  and  it  having  also  been  held  by  a  Judge  of  the  same  Conrt, 
in  an  action  brought  to  prevent  the  laying  of  a  railroad  track,  that  .there  ex- 
isted lawful  authority,  under  the  statutes  of  New  York,  to  lay  such  track,  this 
Court  followed  such  decisions,  on  a  motion  for  a  provisional  injunction  to  re- 
strain the  laying  of  such  track. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  December  Slst,  1866.) 

This  was  an  application  for  a  provisional  injunction,  to  re- 
strain the  defendants  from  laying  a  railroad  track  in  Greene 
Avenue,  in  the  city  of  Brooklyn. 

Benedict,  J.  This  is  a  similar  motion  to  that  in  the  case 
of  Oshoyme  v.  The  BrooHyn  City  Railroad  Company^  (ante^ 
p.  366.)  In  that  case  the  injunction  was  denied,'  upon  the 
ground  that,  under  the  decisions  in  the  Courts  of  the  State  of 
New  York,  consequential  daipage  to  an  abutting  lot  by  reason 
of  laying  a  railroad  track  in  a  street,  does  not  entitle  the  lot 
owner  to  compensation,  and  that  no  damage  other  than  such 
consequential  damage,  and  different  from  that  sustained  by  the 
community,  was  made  to  appear.  The  present  case  is  distin- 
guished from  the  former  one  by  the  fact,  that  it  is  conceded, 
in  this  case,  that  the  plaintiff  is  the  owner  in  fee  of  the  por« 
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tion  of  the  avenue  in  front  of  his  lots,  and  that  the  defend- 
ants are  about  laying  their  track  upon  his  land.  The  case, 
then,  raises  the  question,  whether  the  proposed  use  of  the 
plaintiff''8  land  for  a  hor^  railroad,  to  be  operated  by  the  de- 
fendants under  their  charter,  will  be  a  new  burden,  not  in- 
cluded in  the  public  easement,  and  for  which  the  owner  must 
be  first  compensated  by  a  new  assessment ;  and,  also,  the  ques- 
tion, whether  the  statutes  of  the  State  of  New  York,  and  the 
consent  of  the  Common  Council,  furnish  any  authority  for  the 
proposed  entry  upon  the  plaintififs  land. 

In  considering  these  questions,  it  is  to  be  noticed,  at  the 
outset,  that  they  are  questions  which  do  not  depend,  for  their 
solution,  upon  a  construction  of  the  Constitution  or  laws  of 
the  United  States.  This  Court  is  called  on  to  adjudicate  the 
matter  in  use  between  the  parties  solely  by  reason  of  the  citi- 
zenship of  the  plaintiff,  and  not  because  the  subject-matter 
brings  it  within  the  jurisdiction  of  the  National  Courts,  under 
the  Federal  Constitution.  Called  on  thus,  by  a  citizen  of  an- 
other State,  to  administer  the  laws  of  the  State  of  New  York, 
it  becomes  tlie  duty  of  this  Court  to  look  to  the  determinations 
of  the  Courts  of  this  State,  and,  if  possible,  to  follow  them,  as 
declaring  the  law  applicable  upon  the  present  occasion,  to  the 
end  that  a  conflict  of  decisions  between  the  National  and  State 
Courts,  to  settle  which  no  competent  tribunal  exists,  may  be 
avoided.  Looking,  therefore,  to  the  decisions  of  the  Courts  of 
New  York  upon  the  subject-matter  in  question,  we  find,  that 
the  Court  of  Appeals  have  held,  that  the  use  of  land  in  a 
public  street  for  the  purposes  of  an  ordinary  railroad,  is  a  new 
burden,  which  cannnot  be  imposed  without  previous  compensa- 
tion to  the  owner  of  the  fee,  {Davis  v.  The  Mayor ^  14  N.  Y. 
Rep.y  506  ;)  and  that  the  Supreme  Court,  sitting  at  general 
term,  in  this  judicial  District  of  the  State,  {Brooklyn  Central 
and  Jamaica  R  i?.  Co.  v.  Brooklyn  City  R.  R,  Co,^  33  Bar- 
hour^  420,)  have  laid  down  a  distinction  between  the  case  of  a 
steam  railroad,  which  was  the  one  in  question  in  Davis  v.  The 
Mayor  J  and  the  case  of  a  horse  railroad  such  as  is  proposed  by 
the  defendants,  and  has  held,  that  the  use  of  a  city  street  for 
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the  purpose  of  an  ordinary  liorse  railroad  ia  no  new  burden, 
but  simply  a  new  mode  of  enjoying  the  public  easement,  and, 
consequently,  that  no  further  compensation  can  be  demanded 
by  the  owner  of  the  land.  The  main  question  in  this  case,  in 
the  precise  form  in  wliich  it  is  here  presented,  has,  therefore, 
been  passed  on  by  the  Supreme  Court  of  the  State, 'at  general 
tenn,  in  a  decision  which  has  not  been  disputed  by  any  other 
general  term,  or  hitherto  questioned  in  the  Court  of  Appeals. 

So,  too,  as  regards  the  effect  of  the  various  statutes  of  the 
State,  to  authorize  the  defendants  to  operate  their  road  iu  any 
street  of  the  city,  upon  the  consent  of  the  Common  Council, 
without  the  necessity  of  procuring  the  consent  of  a  majority 
of  the  property  owners  on  the  street — that  question  has  been 
submitted  to  the  Supreme  Court  of  the  State,  in  an  action 
brought  to  prevent  the  laying  of  this  very  track,  and  it  has 
been  held,  by  an  able  Judge,  that  the  statutes  of  the  State,  in 
connection  with  the  consent  of  the  Common  Council,  furnish 
legislative  authority  to  lay  down  the  track  proposed. 

Now,  although  it  be  true,  that  the  decisions  of  the  State 
tribunals  are  not  to  be  considered  as  of  binding  authority  in 
the  National  Courts,  and  late  cases  can  be  found  where  the 
National  Courts  have  refused  to  follow  very  solemn  determina- 
tions of  the  same  question  by  the  State  Courts,  {Chicago  City 
V.  Robhins^  2  Blacky  418 ;  OelpcJce  v.  City  of  DubiLque^  1  Wal- 
lace^ 176,)  I  feel  bound  to  give  eflfect  to  these  express  adjudi- 
cations of  the  State  tribunals,  certainly  upon  a  motion  like  the 
present  one,  in  regard  to  tlie  precise  case  in  hand.  To  do 
otherwise,  would,  in  this  case,  work  injustice  to  the  defend- 
ants, for,  in  a  view  of  the  decisions  of  the  local  Courts,  in  ac- 
tions to  which  they  were  parties,  they  may  fairly  claim  to 
have  gone  on  under  the  express  permission  of  those  Courts,  in 
constructing  their  new  line  through  Gates  Avenue  to  Bedford 
Avenue,  and  in  tearing  up  the  street  and  partly  laying  their 
rails  through  Greene  Avenue.  Under  these  decisions,  their 
track  in  Gates  Avenue  has  been  laid,  which  will  be  useless  so 
long  as  the  track  in  Greene  Avenue  is  unfinished.  They  have 
bought  the  material,  and  have  laid  down  the  ties  over  a  con- 
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eiderable  portion  of  the  extent  of  Greene  Avenue,  and  this 
property  is  liable  to  loss  and  depreciation  while  thus  lying  in 
the  street.  Moreover,  in  addition  to  the  loss  and  inconveni- 
ence which  a  stoppage  of  the  work  in  its  present  half-finished 
state  will  cause  to  the  defendants,  serious  inconvenience  to  the 
public  would  also  result  from  the  injunction,  if  now  granted, 
inasmuch  as  Greene  Avenue  must,  in  that  case,  remain  in 
some  places  impassable  until  the  final  termination  of  the  pres- 
ent controversy.  On  the  other  hand,  no  serious  detriment  to 
the  plaintiff  is  likely  to  result  from  the  completion  of  the 
track.  The  presence  of  the  track  in  its  unfinished  condition 
would  cause  as  much  substantial  injury  to  him,  during  the 
pendency  of  the  action,  as  will  the  completed  track.  The 
completion  of  the  track  pending  the  litigation  will  not  prevent 
him  from  obtaining  perfect  relief  under  the  final  decree,  in 
case  such  decree  be  in  his  favor,  while  the  interest  which  he 
seeks  to  protect  is  that  of  an  owner  of  land  already  dedicated 
to  the  public. 

Taking  into  consideration,  therefore,  the  aspect  of  the  ques- 
tions of  law  involved  in  the  case,  under  the  decisions  of  the 
Courts  of  the  State,  the  unfinished  condition  of  the  work,  the 
condition  of  the  street,  the  nature  of  the  plaintiff's  interest  in 
the  street,  and  the  injury  likely  to  result  to  him  from  permit- 
ting the  work  to  proceed  pending  the  litigation,  I  feel  bound 
to  say  that  the  case  does  not  seem  to  me  to  be  one  which  would 
warrant  the  interposition  of  this  Court,  as  prayed  for  on  this 
motion.  The  motion  must,  therefore,  be  denied,  and  the  plain- 
tiff be  left  to  bring  his  action  to  a  final  hearing,  if  he  be  so 
advised,  before  which  time  it  is  not  improbable  that  the  doubts 
thrown  upon  the  law  of  the  case  by  the  apparently  conflicting 
opinions  of  the  Courts,  may  be  dispelled  by  a  determination 
of  the  Court  of  Appeals,  before  which  it  is  stated  the  main 
question  in  the  case  is  now  pending. 
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Under  the  Yth  section  of  the  Act  of  March  7th,  1864,  (13  U.  8,  Stat  at  Large^ 
16,)  an  additional  duty  of  forty  cents  per  gallon  was  imposed  on  all  distilled 
spirits  imported  from  foreign  countries  prior  to  the  passage  of  that  Act. 

The  fact  that  such  spirits  were  in  a  bonded  warehouse  at  the  time  of  the  pas- 
sage  of  that  Act  does  not  exempt  them  from  such  tax. 

Under  that  Act,  such  duty  is  to  be  collected  in  such  manner  as  the  Secretary  of 
the  Treasury  may  direct,  and  he  has  power  to  direct  it  to  be  paid  to  aCoUeo* 
tor  of  Internal  Revenue. 

(Before  Smallet,  J.,  Southern  District  of  New  York,  February  11th,  186Y.) 

This  was  an  action  against  the  Collector  of  Internal  Reve- 
nue for  the  thirty-second  Collection  District  of  the  State  of 
New  York,  to  recover  back  the  sum  of  $487.70  paid  to  said 
Collector  by  the  plaintiffs,  under  protest,  as  a  specific  tax, 
at  the  rate  of  forty  cents  per  gallon,  on  a  quantity  of  gin  im- 
ported from  Rotterdam.  The  spirits  were  in  a  bonded  ware- 
house, and  the  plaintiff  applied  to  the  Collector  of  Customs 
for  the  port  of  New  York  to  be  allowed  to  withdraw  them, 
but  he  refused  to  permit  a  withdrawal  entry  of  them  to  be 
made  until  the  plaintiff  should  pay  such  specific  tax  on  them 
to  the  Collector  of  Internal  Revenue,  The  plaintiff  thereupon 
paid  such  tax,  under  protest. 

Sidney  Webster^  for  the  plaintiff. 

Ethan  Allen^  {Assistant  District  Attorney ^tor  the  defend- 
ant. 

Smalley,  J.  It  does  not  appear  that  the  defendant  made 
any  claim  for  the  money  paid,  or  that  he  had  the  property  in 
his  possession,  or  had,  or  attempted  to  exercise,  any  control 
over  it.  It  is  urged,  on  the  part  of  the  plaintiff,  that  this  tax 
was  in  violation  of  law  because  it  was  an  impost  tax,  and  be- 
cause, if  it  was  an  Internal  Revenue  tax,  the  property  was  not 
in  a  condition  to  be  taxed,  being  at  the  time  in  a  bonded  ware* 
house. 
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The  Act  under  which  the  taxis  claimed  is  very  clear  and 
explicit  in  its  provisions.  It  is  the  7th  section  of  the  Act  of 
March  7th,  1864,  (13  U.  S.  Stat,  at  Large,  16.)  Tlie  first 
clause  of  that  section  provides, "  that,  from  and  after  the  pas- 
sage of  this  Act,  in  addition  to  the  duties  heretofore  imposed 
by  law,  there  shall  be  levied,  collected  and  paid,  on  spirits  dis- 
tilled from  grain  or  other  materials,  whether  of  American  or 
foreign  production,  imported  from  foreign  countries  previous 
to  the  first  day  of  July  next,  of  firet  proof,  a  duty  of  forty 
cents  on  each  and  every  gallon,  and  no  lower  rate  of  duty 
shall  be  levied  or  collected  than  upon  the  basis  of  first  proof, 
and  shall  be  increased  in  proportion  for  any  greater  strength 
than  the  strength  of  first  proof."  If  the  section  stopped  here, 
I  might  be  disposed  to  say,  that,  as  the  goods  had  been  im- 
ported, and  placed  in  a  bonded  warehouse,  before  the  passage 
of  the  Act,  this  first  section  did  not  apply  to  them,  and  I 
might  be  disposed  to  read  the  Act  as  if  the  words  "to  be" 
were  interpolated  before  the  word  "  imported."  But  the  sec- 
ond clause  of  the  section  leaves  no  room  for  doubt.  It  was 
clearly  the  intention  of  Congress,  by  adding  the  second  clause, 
to  go  further  than  in  the  fii*st.  The  second  clause  reads  thus  : 
"  and  that,  upon  all  such  spirits  imported  prior  to  the  passage 
of  this  Act,  there  shall  be  levied,  collected  and  paid  an  addi- 
tional tax  of  forty  cents  per  gallon,  to  be  collected  under  the 
direction  and  according  to  regulations  established  by  the  Secre- 
tary of  the  Treasury." 

The  application  of  the  Act  to  these  goods  must  depend  on 
the  simple  question — were  they  imported?  If  they  were, 
does  the  fact  of  their  being  in  a  bonded  warehouse,  subject  to 
withdrawal,  and  with  the  duties  on  them  unpaid,  put  them  in 
a  better  condition,  to  exempt  them  from  this  tax,  than  if  they 
had  been  entered  for  consumption  and  the  duty  on  them  had 
been  paid,  and  they  had  been  stored  in  a  private  warehouse  ? 

That  the  goods  were  imported,  within  the  meaning  of  the 
Act,  both  parties  agree.  The  language  of  the  Act  does  not 
leave  any  room  for  doubt.  It  applies  to  all  spirits  "  imported 
prior  to  the  passage  of  this  Act."    The  construction  I  should 
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be  disposed  to  give  to  the  first  clause  of  the  section  would 
make  it  apply  only  to  goods  imported  between  the  7th  of 
March  and  the  1st  of  July.  That,  too,  would  seem  to  have 
been  the  view  taken  of  it  by  Congress,  for,  in  the  second  clause 
of  the  section,  they  make  a  sweeping  provision  in  regard  to 
all  spirits  "  imported  prior  to  the  passage  of  tliis  Act." 

It  is  argued,  for  the  plaintiff,  that,  as  these  goods  were  in 
a  bonded  warehouse,  they  were  entitled  to  greater  privileges 
than  other  goods  not  similarly  situated.  I  cannot  see  the  force 
of  that  claim.  The  assumption  can  rest  only  on  the  ground 
that  bonded  warehouses  are  established  as  a  matter  of  contract 
between  the  Government  and  the  importer,  which  the  Govern- 
ment has  no  right  to  change  without  the  consent  of  the  im- 
porter. It  is  true,  that  some  Senators  went  almost,  though 
not  quite,  as  far  as  that,  in  the  discussion  which  was  had  upon 
the  passage  of  the  Act.  But  the  opinion  of  an  individual 
member  of  a  legislative  body  would  be  a  bad  criterion  by 
which  to  decide  what  the  law-makers  themselves  intended. 
Members  of  legislative  bodies  frequently  differ  in  opinion 
among  themselves.  If  Congress  have  the  power,  as  they  have 
if  they  choose,  to  destroy  the  warehouse  system'  at  once,  with- 
out any  notice,  they  surely  have  the  power  to  impose  addi- 
tional burdens  upon  goods  in  warehouse.  In  other  words,  it 
was  within  the  power  of  Congress  to  do  precisely  what  they 
did  in  this  case.  Whether  it  is  wise  for  them  to  do  this,  or 
that,  or  the  other  thing,  is  a  question  for  legislative  discretion, 
not  for  judicial  construction. 

I  think  it  very  clear,  that  Congress  intended  to  tax  these 
spirits ;  and  they  have  used  most  explicit  language  to  carry 
out  that  intent.  It  is  said,  that,  as  the  spirits  had  been  taxed 
in  another  District,  and  under  other  circumstances,  they  ought 
not  to  be  subject  to  the  additional  tax  imposed  in  this  case. 
With  that  the  Court  has  nothing  to  do.  It  is  a  question  for 
the  action  of  other  officers  of  the  Government,  and  not  for 
judicial  action  at  all. 

The  Act  authorizes  the  Secretary  of  the  Treasury  to  collect 

the  tax  in  such  manner  as  he  may  direct,  and  he  chose  simply 
yoL  v.— 25 
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to  issue  a  circular  ordering  it  to  be  paid  to  the  Collector  of 
Internal  Eevenue.  That  was  in  strict  compliance  with  the 
Act.  Congress  might  have  thrown  other  guards  about  it,  if 
they  chose,  but  they  left  it  to  the  discretion  of  the  Secretary 
of  the  Treasury,  and  he  ordered  the  collection  of  the  tax  in 
the  manner  prescribed.  The  law  authorized  the  collection  of 
the  tax,  and  it  was  the  duty  of  the  Secretary  of  the  Treasury 
to  see  that  it  was  collected.  He  prescribed  this  mode,  and  I 
cannot  see  any  wrong  that  the  plaintiflF  has  sustained  from  the 
payment  of  the  tax  tlms  levied  upon  his  goods.  There  must, 
therefore,  be  a  verdict  for  the  defendant. 


The  XJNnED  States  vs.  Two  Tons  of  Coal,  &c. 

The  question  of  releasing,  on  bond,  property  seized  for  a  violation  of  the  Inter- 
nal Revenue  laws,  considered. 
Reasons  assigned  for  refusing  the  privilege  of  bonding,  in  this  case. 

(Before  Be27EDICT,  J.,  Eastern  District  of  New  York,  March  4th,  186*7.) 

This  was  an  application  for  the  discharge  of  certain  prop- 
erty under  seizure,  upon  giving  bond  for  its  value.  The 
property  consisted  of  a  still,  a  worm,  a  mash-tub,  and  other 
apparatus  used  for  distilling,  which  had  been  seized  for  an 
alleged  violation  of  the  Internal  Revenue  laws. 

Benedict,  J.  In  ordinary  revenue  causes,  where  the  de- 
tention of  property  until  the  trial  will  cause  serious  injury  to 
the  claimants,  and  where  its  release  upon  bail  can  be  granted 
upon  good  security  and  without  detriment  to  the  public  in- 
terests, the  application  to  bond  has  hitherto  been  granted  in 
this  Court  almost  as  a  matter  of  course.  Experience  throws 
some  doubt  upon  the  expediency  of  the  practice  in  any  case. 
But,  in  this  case,  the  facts  submitted  cannot  be  considered  as 
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affording  ground  for  the  exercise  of  such  a  discretion.  The 
reasons  urged  are,  that  the  claimant  is  a  poor  man,  with  a 
large  family  dependent  upon  him ;  that  certain  persons,  whose 
names  are  not  given,  loaned  him  the  money  to  procure  the 
Btill  and  engage  in  the  business  of  distilling ;  and  that  it  is 
necessary  he  should  have  possession  of  the  still  in  order  that 
he  may  not  lose  his  time  and  the  value  of  the  money  expended 
in  the  purchase  of  the  apparatus.  But  no  profit  can  now  be 
derived  from  using  such  a  still  as  this,  for  the  tax  upon  the 
product  is  greater  than  its  market  value.  The  detention  of 
the  property  in  question  will,  therefore,  entail  no  loss  upon  the 
claimant,  and,  to  surrender  it,  would  subject  the  claimant  to 
the  temptation  of  defrauding  the  Government  in  its  use,  to 
save  himself  from  loss  and  procure  support  for  his  family. 
Besides,  it  appears  that  the  claimant  has  not  paid  any  special 
tax,  nor  has  any  inspector  been  appointed  for  him,  and,  there- 
fore, he  cannot  lawfully  use  his  still.  The  motion  must,  there- 
fore, be  denied. 


The  Blossburg  and  Corning  Railroad  Company 

vs. 
The  Tioga  Railroad  Company. 

By  the  decision  of  tho  Court  of  Appeals  of  New  York  in  the  case  of  Olcott  v. 
J%e  Tioga  BaUroad  C<mpany,  (20  N.  Y.  /?.,  210,)  it  is  the  law  of  New  York, 
that,  in  a  suit  against  a  corporation,  the  fact  that  the  defendants  were  and  are 
a  corporation  created  by  another  State,  and  not  under  any  law  of  New  York, 
is  a  legal  answer  to  a  plea  of  the  statute  of  limitations. 

Such  decision,  as  the  latest  one  on  the  subject  bj  the  Court  of  the  last  resort  in 
the  State,  is  binding  on  this  Court  as  to  the  construction  of  the  statute  of 
limitations  of  the  State,  in  an  action  at  common  law  in  this  Court. 

The  provisions  contained  in  section  100  of  the  Code  of  Procedure  of  New  York, 
(Law8  of  1851,  chap,  •1'79,)  as  to  the  time  limited  for  commencing  actions,  con- 
sidered, in  reference  to  their  applicability  to  foreign  corporations. 
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Under  that  section  of  the  Code,  the  moBt  appropriate  form  of  replication  to  a 
plea  of  the  statute  of  limitations  pleaded  by  a  foreign  corporation,  is  to  allege, 
in  proper  technical  language,  and  with  the  requisite  certainty  of  time  and 
place,  the  fact  that  the  defendants  were  out  of  the  State  at  the  time  the  cause 
of  action  accrued,  and  continued  out  of  the  State  down  to  the  time  of  the 
commencement  of  the  suit. 

An  allegation,  in  the  replication,  that  they  were  out  of  the  State  when  the  cause 
of  action  accrued,  is,  however,  a  sufficient  legal  answer  to  the  plea  of  actio  non 
accrevit  infra  sex  annos. 

An  allegation,  in  the  replication,  that  they  were  and  are  a  corporation  existing 
•under  the  laws  of  another  State,  and  that  they  were  not  and  are  not  a  cor- 
poration existing  under  any  law  of  New  York,  is  not  a  sufficient  answer  to 
such  plea,  because  it  fails  to  aver  that  the  defendants  were  a  foreign  corpora- 
tion before  and  at  tlie  time  the  cause  of  action  accrued,  and  does  not  allege 
that  they  had  never  been  a  corporation  under  the  laws  of  New  York. 

Objections  to  the  replication  for  not  alleging  time  and  place,  and  for  duplicity, 
can  be  taken  only  by  special  demurrer. 

On  demurrer  by  tlie  defendants  to  the  plaintiff's  surrejoinder,  judgment  was 
given  for  the  plaintiff,  because  the  defendants,  in  their  rejoinder,  committed 
the  first  fault  in  pleading. 

(Before  Hall,  J.,  Northern  District  of  New  York,  March,  1867.) 

This  case  came  tip  on  a  demurrer  to  a  surrejoinder.  The 
declaration  contained  a  special  count  upon  certain  agreements 
in  writing,  and  also  the  common  counts  for  money  had  and 
received  by  the  defendants  to  and  for  the  use  of  the  plaintiffs, 
and  for  money  due  and  owing  from  the  defendants  to  the 
plaintiffs,  for  tlie  use  and  occupation,  by  the  defendants,  of  a 
railroad  with  its  fixtures  and  appurtenances.  The  defendants 
pleaded,  (1)  the  general  issue  ;  (2)  payment ;  and,  (3)  the  stat- 
ute of  limitations.  The  third  plea  of  the  defendants  alleged, 
"  that  the  said  several  causes  of  action,  and  each  and  every 
of  them,  in  the  said  declaration  set  forth,  did  not,  nor  did 
any  of  them,  nor  any  part  thereof,  accrue  to  the  said  plaintiffs 
at  any  time  within  six  years  next  before  the  commencement 
of  this  suit,  in  manner  and  form  as  the  said  plaintiffs  have  in 
declaring  above  alleged."  This  plea  concluded  with  a  verifi- 
cation and  a  prayer  for  judgment.  To  this  plea  the  plaintiffs 
replied,  "  that  the  said  defendants  were  and  are  a  body  cor- 
porate, created  and  existing  under  and  by  virtue  of  the  laws 
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of  the  State  of  Pennsylvania,  and  that  they  are  not,  and  were 
not,  a  corporation  created  or  existing  under  or  by  virtue  of  any 
law  or  laws  of  the  State  of  New  York;  and  that,  at  the  time 
the  said  several  causes  of  action,  in  the  plaintiffs'  declaration 
mentioned,  accrued  to  the  said  plaintiffs,  the  said  defendants 
were  out  of  the  State  of  New  York,  and  have  ever  since,  until 
the  time  of  the  commencement  of  this  action,  remained  out 
of  the  said  State  of  New  York."  This  replication  concluded 
with  the  usual  verification  and  prayer  for  judgment.  To  this 
replication  the  defendants  rejoined,  "  that,  when  the  several 
causes  of  action  in  the  declaration  mentioned  accrued  to  the 
said  plaintiffs,  against  the  said  defendants,  they,  the  said  de- 
fendants, were  not  out  of  the  State  of  New  York ;  and  that, 
for  six  years  before  the  commencement  of  this  suit,  and  after 
the  said  causes  of  action  accrued  to  the  said  plaintiffs  against 
the  said  defendants,  they,  the  said  defendants,  did  not  depart 
from,  and  reside  ont  of,  the  State  of  New  York."  This  re- 
joinder, also,  concluded  with  the  usual  verification  and  prayer 
for  judgment.  The  plaintiffs  answered  this  rejoinder  by  a  sur- 
rejoinder, which  alleged,  ^'  that  when  the  said  several  causes 
of  action  in  the  declaration  mentioned  accrued  to  the  said 
plaintiffs  against  the  said  defendants,  the  said  defendants  were 
out  of  the  State  of  New  York,  and  have  ever  since,  until  the 
time  of  the  commencement  of  this  action,  remained  out  of  the 
State  of  New  York."  This  surrejoinder  concluded  to  the 
country,  and  with  the  usual  similiter.  To  this  surrejoinder 
the  defendants  demurred,  and  specially  assigned  the  following 
causes  of  demurrer :  ^'  1st.  The  plaintiffs  neither  avoid  nor 
deny  the  material  allegations  of  the  defendants'  rejoinder,  but, 
instead  thereof,  reaffirm  the  allegations  of  their  replication,  iu 
the  words  therein  contained,  to  which  these  defendants  have 
already  answered  by  their  said  rejoinder.  2d.  The  plaintiffs, 
in  the  said  surrejoinder,  conclude  to  the  country,  upon  an  nlle* 
gatiou  which  does  not  take  issue  upon  the  material  allegations 
of  the  defendants'  rejoinder.  3d.  The  issue  upon  the  said 
surrejoinder  is  so  framed,  that  a  verdict  for  the  defendants 
would  only  determine  that  they,  the  defendants,  have  not, 
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ever  since  the  causes  of  action  accrued,  until  tlie  commence- 
ment of  the  suit,  remained  out  of  the  State  of  New  York,  and 
that  this  would  not  determine  the  action  in  their  favor,  whereas, 
the  material  issue  is,  whether  they,  the  said  defendants,  for 
six  yeai's  between  the  accruing  of  the  causes  of  action  and  the 
commencement  of  this  suit  have  been  within  the  State  of  New 
York." 

Hall,  J.  The  most  important  question  raised  by  the  de- 
murrer in  this  case,  and  the  one  on  which  the  validity  of  the 
supposed  defence  of  the  statute  of  limitations  must  ultimately 
depend,  is,  whether  this  defence  can  be  successfully  interposed 
by  a  foreign  corporation.  This  question,  in  substance,  was 
before  the  former  Supreme  Court  of  this  State,  in  1845,  in  the 
case  of  Faulkner  v.  Tlie  Delaware  and  Raritan  Canal  Co.^ 
{X^Denio^  441 ;)  and  it  was  then  held,  that  a  replication  that 
the  defendants  were  and  are  a  body  corporate  created  under 
and  by  virtue  of  the  laws  of  New  Jereey,  and  that  they  are 
not,  and  were  not,  a  corporation  created  under  or  by  virtue  of 
any  law  or  laws  of  the  State  of  New  York,  was  no  legal  an- 
swer to  a  plea  of  the  statute  of  limitations,  for  the  reason, 
expressly  stated,  that,  in  the  judgment  of  that  Court,  the  pro- 
visions of  the  statute  of  New  York,  (2.  R.  S,,  297,  see.  27,) 
(which  is  the  same  in  substance  as  section  100  of  the  Code,) 
manifestly  applied  to  natural  pereons  only,  and  could  not  be 
made  to  embrace  corporations.  The  same  question,  in  sub- 
stance, was  brought  before  the  Court  of  Appeals  of  this  State, 
in  1859,  in  the  case  of  OlcoU  v.  The  Tioga  Railroad  Co.^  (20 
iV^  T.  R,j  210.)  After  an  argument  evincing  unsurpassed 
ability  and  extraordinary  research,  it  was  held,  by  the  whole 
Court,  that  the  case  in  1  Denio  had  been  improperly  decided. 
When  the  case  in  1  Denio  was  decided,  t  le  Supreme  Court 
was  not,  like  our  present  Court  of  Appeals,  the  Court  of  last 
resort  within  the  State ;  but,  as  very  few  cases  were  then  car- 
ried to  the  Court  for  the  Correction  of  Errors,  the  decision  of 
the  Supreme  Court  would,  in  this  Court,  have  been  properly 
considered  conclusive  evidence  of  the  proper  construction  of 
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the  statutory  provisions  on  which  the  defence  in  this  case  de- 
pends, if  it  had  not  been  overruled  by  a  Court  of  superior 
authority,  or  otherwise  shaken  by  the  decisions  of  the  State 
Courts.     {Leffingwell  v.  Warren^  2  Blacky  599.) 

These  decisions  of  the  State  Courts  being  thus  in  conflict, 
it  was  insisted  by  the  defendants'  counsel,  on  the  argument  of 
this  case,  that  the  decision  of  the  Court  of  Appeals,  although 
subsequent  in  point  of  time,  and  made  by  the  Court  of  the 
last  resort  within  the  State,  is  not  of  controlling  authority  in 
the  Courts  of  the  United  States ;  and  that  it  is  only  a  series 
of  decisions  which  attains  that  force.  It  was  also  insisted, 
that  the  construction  given  to  a  State  statute  by  a  State  Court 
ought  especially  to  be  open  to  revision,  when  it  is  adverse  to 
persons  or  corporations  of  other  States.  The  question  in- 
volved in  these  propositions  will  first  be  considered. 

By  the  34th  section  of  the  Judiciary  Act  of  September 
24th,  1789,  (1  TJ.  S.  Stat,  at  Large,  92,)  the  law  of  the  State 
is  to  be  regarded  as  the  rule  of  decision  in  this  case ;  and,  as 
a  general  rule,  the  latest  decision  of  the  Court  of  the  last 
resort  within  the  State,  directly  upon  the  question  in  contro- 
versy, is  to  be  regarded  by  the  Courts  of  the  United  States  as 
conclusive  evidence'of  the  law  of  the  State.  And  this  is  es- 
pecially true  in  respect  to  the  construction  of  a  statute  of  the 
State.  (  United  Stales  v.  Morrison,  4  Peters,  124 ;  Oreen  v. 
NeaVs  Lessees,  6  Peters,  291 ;  LeffingweU  v.  Warren,  2  Black, 
599.)  In  the  last  mentioned  case,  it  was  said,  by  Mr.  Justice 
Swayne,  in  delivering  the  opinion  of  the  Court,  that  "  the 
Courts  of  the  United  States,  in  the  absence  of  legislation  upon 
the  subject  by  Congress,  recognize  the  statutes  of  limitations 
of  the  several  States,  and  give  them  the  same  construction  and 
effect  which  are  given  by  the  local  tribunals.  *****  The 
construction  given  to  a  statute  of  a  State  by  the  highest  judi- 
cial tribunal  of  such  State  is  regarded  as  a  part  of  the  statute, 
and  is  as  binding  upon  the  Courts  of  the  United  States  as  the 
text.  *****  If  the  highest  judicial  tribunal  of  a  State 
adopt  new  views  as  to  the  proper  construction  of  such  a  stat- 
ute, and  reverse  its  former  decisions,  this  Court  will  follow  the 
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latest  settled  adjudications."  The  case  just  referred  to  is  bind- 
ing upon  this  Court,  and,  if  it  be  our  duty  to  follow  the  later 
of  two  conflicting  decisions  of  the  same  Court,  sitting  as  the 
Court  of  last  resort  within  the  State,  it  is  certainly  our  duty 
to  follow  a  later  decision  of  the  Court  of  last  resort,  rather 
than  an  earlier  conflicting  decision  of  a  subordinate  tribunal. 
It  must,  nevertheless,  be  conceded,  that  there  may  be  extraor- 
dinary and  extreme  cases,  in  which  the  Supreme  Court  of  the 
United  States,  or  even  this  Court,  would  be  justified  in  disre- 
garding the  latest  decision  of  the  State  Court  of  the  last  resort. 
This  might  be  done  in  a  case  in  which  the  latest  decision  was 
in  direct  conflict  with  a  long  series  of  prior  decisions  in  the 
same  Court  and  in  the  highest  Courts  of  other  States,  and 
clearly  repugnant  to  well  settled  principles  of  law  and  justice; 
or  in  which  it  was  clear  and  beyond  all  question,  that  the  law 
of  the  State  had  been  innocently  mistaken,  or  wilfully  and 
corruptly  perverted.  But  these  are  exceptional  cases,  like  that 
of  GeVpcke  v.  City  of  Dvbuque^  (1  WaUaae^  175,)  in  which 
the  Supreme  Court  of  the  United  States  declared  that  it  would 
^'  never  immolate  truth,  justice  and  the  law,  because  a  State 
tribunal  had  erected  the  altar  and  decreed  the  sacrifice." 
Under  the  34:th  section  of  the  Judiciary  Act,  and  the  well  es- 
tablished doctrines  of  the  Supreme  Court  of  the  United  States, 
as  declared  in  the  cases  above  referred  to,  the  case  of  OIgoU  v. 
The  Tioga  Railroad  Co,  must  be  considered  as  establishing 
the  true  construction  of  the  statutory  provisions  upon  which 
the  question  under  discussion  depends.  The  decision  was 
made,  without  dissent,  by  the  whole  bench  of  the  Court  of 
Appeals,  after  a  most  able  and  exhaustive  argument,  and  after 
ample  time  for  deliberation.  A  very  elaborate  opinion  was 
delivered  by  one  of  the  ablest  Judges  of  that  Court,  and  it  has 
been  before  the  profession  and  the  public  for  more  than  seven 
years,  during  which  many  provisions  of  the  Code  have  been 
frequently  modified  by  the  Legislature,  without  the  adoption 
or  declaration,  by  the  Legislature  or  the  Court  of  Appeals,  of 
any  rules  of  limitation,  in  respect  to  foreign  corporations, 
different  from  those  thus  established  by  the  Court  of  Appeals 
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in  Olcott  V.  TAe  Tioga  Railroad  Co,  It  is  not  only  the  settled 
law  of  the  State,  as  declared  by  its  highest  Court,  but  it  com- 
mends itself  to  our  judgment,  as  declaring  the  correct  con- 
struction of  the  statute  under  consideration. 

The  Code,  after  the  general  provision  requiring  an  action 
like  the  present  to  be  brought  within  six  years  afterthe  cause 
of  action  shall.have  accrued,  makes  certain  exceptions,  by  the 
following  provisions:  ^' Sec.  100.  If,  when  the  cause  of  action 
shall  accrue  against  any  person,  he  shall  be  out  of  the  State, 
such  action  may  be  commenced  within  the  times  herein  re- 
spectively limited,  after  the  return  of  such  person  into  this 
State;  and  if,  after  such  cause  of  action  shall  have  accrued, 
such  person  shall  depart  from  and  reside  out  of  this  State,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  snch  action.'* 
It  is  clear  that  the  last  clause  of  this  section  can  furnish  no 
rule  of  decision  in  a  case  like  the  present,  for  the  reason  that  a 
corporation,  by  the  very  law  of  its  being,  is  necessarily  con- 
fined to  the  jurisdiction  of  the  State  by  which  it  is  created, 
and  can  neither  depart  from,  nor  return  to,  another  State.  Aa 
was  said  by  Mr.  Justice  Thompson,  in  Runyan  v.  Coster^  (14 
Peters^  122, 129 ;)  "  A  corporation  can  have  no  legal  existence 
out  of  the  sovereignty  by  which  it  is  created,  as  it  exists  only 
in  contemplation  of  law,  and  by  force  of  the  law  ;  and,  when 
that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the 
corporation  can  have  no  existence.  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another  sovereignty. 
But,  although  it  must  live  and  have  its  being  in  that  State 
only,  yet  it  does  not  follow  that  its  existence  there  will  not  be 
recognized  in  other  places ;  and  its  residence  in  one  State 
creates  no  insuperable  objection  to  its  power  of  contracting  in 
another."  It  is  also  clear,  that  the  first  clause  of  the  section 
was  intended  to  prolong,  as  well  as  to  limit,  the  time  within 
which  a  suit  must  be  brought  against  a  party  not  within  the 
State  when  the  cause  of  action  accrued ;  and  that  this  clause 
has  reference  to  the  time  within  which  the  action  must  be 
brought,  and  was  not  intended  to  debar  the  right  to  bring  an 
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action,  or  to  resort  to  an  attachment,  while  the  debtor  was  out 
of  the  State,  any  more  than  the  section  which  prolongs  the 
time  within  which  infants,  insane  persons,  and  pei*sons  impris- 
oned on  a  criminal  charge  may  bring  their  actions,  was  in- 
tended to  prevent  infants,  or  parties  imprisoned,  from  bring- 
ing an  action  before  their  disabilities  have  been  removed.  In 
t)ie  case  of  Olcott  v.  The  Tioga  Railroad  Co,^  Judge  Denio 
cites  numerous  cases  which  fully  justify  the  conclusions  reached 
in  that  case,  and  an  extended  discussion  of  the  question  in  this 
Court  would  be  a  work  of  mere  supererogation. 

It  must  necessarily  follow,  from  the  conclusions  already 
stated,  that  the  fact  that,  at  the  times  the  plaintiffs'  causes  of 
action  accrued,  the  defendants  were  without  this  State,  and 
have  never  since  been  within  it,  must  be,  (if  properly  pleaded,) 
a  conclusive  answer  to  the  defence  of  the  statute  of  limitations, 
although  such  original  and  continued  absence  results  from  the 
fact  that  such  defendants  are  a  corporation  created  by  and  ex- 
isting under  the  laws  of  Pennsylvania,  and  are  not,  and  never 
were,  a  corporation  existing  under  the  laws  of  the  State  of 
New  York. 

The  principal  question  in  the  case  being  thus  disposed  of, 
it  becomes  necessary  to  consider  several  questions  depending 
upon  the  frame  of  the  replication  and  subsequent  pleadings, 
which  were  not  discussed  upon  the  argument  in  this  case,  or 
by  the  judges  who  delivered  opinions  in  the  two  cases  which 
we  have  been  considering.  In  the  case  of  OUoU  v.  The  Tioga 
Railroad  Co.^  no  question  was  raised  upon  the  pleadings ;  and, 
although  the  case  in  1  Denio  arose  upon  demurrer,  the  con- 
clusion reached  by  the  Court,  upon  the  main  question,  rendered 
any  discussion  upon  the  language  of  the  replication  entirely 
unnecessary. 

The  first  of  the  questions  referred  to  relates  to  what  may 
properly  be  termed  the  substantial  form  of  the  replication.  It 
would  seem,  from  the  reporter's  statement  of  the  case  in  1 
Denio^  that  the  replication  in  that  case  simply  averred,  that 
the  defendants  were  and  are  a  corporation,  created  under  and 
by  virtue  of  the  laws  of  the  State  of  New  Jersey,  and  that 
they  are  not,  and  were  not,  a  corporation  created  under,  or  by 
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vktue  of,  the  laws  of  the  State  of  New  York,  (which  is,  in 
substance,  the  same  as  tlie  first  allegation  in  the  replication  in 
this  case ;)  but,  as  it  does  not  appear  that  any  objection  to  the 
form  of  the  replication  was  discussed  by  the  counsel,  or  con- 
sidered by  the  Court,  it  is  quite  probable  that  this  statement 
is  not  in  the  exact  language  of  the  replication.  Indeed,  it  is 
scarcely  possible  that  a  replication  in  the  precise  language 
given  by  the  reporter,  would,  on  demurrer  and  full  argument, 
have  been  held  good  in  the  Supreme  Court,  for  it  fails  to  aver 
that  the  defendants  were  a  foreign  corporation  before  and  at 
the  time  the  cause  of  action  accrued,  nor  does  it  allege  that 
they  had  never  been  a  corporation  under  the  laws  of  the  State 
of  New  York.  However  this  may  be,  I  am  strongly  inclined 
to  the  opinion,  that  the  most  appropriate,  if  not  the  only 
proper  form  of  the  replication,  is,  to  allege,  in  proper  techni- 
cal'  language,  and  with  the  requisite  certainty  of  time  and 
place,  the  fact  that  the  defendants  were  out  of  the  State  at  the 
several  times  when  the  causes  of  action  accrued,  and  had  con- 
tinued out  of  the  State  down  to  the  time  of  the  commence- 
ment of  the  suit.  Although  the  fact  of  such  absence  from  the 
State  is,  in  law,  the  necessary  consequence  of  another  fact — 
that  of  the  defendants'  being  a  foreign  corporation,  having  no 
existence  under  the  laws  of  this  State — ^itis,  nevertheless,  a  fact, 
and  the  particular  and  precise  fact  on  which  the  legal  rights 
of  the  parties  depend.  It  should,  therefore,  be  expressly  and 
directly  alleged  in  the  pleading,  instead  of  being  left  to  legal 
inference.  But  the  fact  that  the  defendants  were  and  are  a 
foreign  corporation  may,  perhaps,  be  properly  stated  as  mat- 
ter of  inducement,  introductory  to  the  main  and  essential  aver- 
ments of  the  replication.  I  see  no  objection  to  this  form  of 
pleading,  although  I  do  not  deem  it  absolutely  necessary  to 
the  technical  suflSciency  of  the  replication  in  this  case,  to 
allege  the  continued  absence  of  the  defendants.  That  they 
were  out  of  the  State  when  the  cause  of  action  accrued,  shows 
that  the  six  years'  limitation  cannot  be  computed  from  the 
time  the  cause  of  action  accrued.  This  allegation  is,  therefore, 
a  sufficient  legal  answer  to  the  "plesk  of  actio  nonaccrevit  infra 
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sex  aiinos^  and  requires  the  defendants  to  take^  issue  on  the 
particular  fact  alleged,  or  else  to  avoid,  by  rejoinder,  its  legal 
effect.  Whether  a  rejoinder  that  the  defendants,  after  the 
cause  of  action  accrued,  returned  to  the  State  and  had,  from 
thence,  remained  within  it,  &c.,  for  more  than  six  full  yeare 
before  the  commencement  of  the  suit,  would  not  necessarily 
be  a  departure  from  the  plea  of  actio  non  acorevit  infra  sex 
annos^  and,  therefore,  bad,  on  general  demurrer,  it  is  not  ne- 
cessary now  to  decide ;  but  it  would  seem  that,  under  such  cir- 
cumstances of  absence,  return  and  continued  residence,  the  plea 
itself  should  allege  the  actual  facts  of  the  case,  in  order  to 
show  the  precise  character  of  the  limitation  or  defence  set  up, 
and  to  enable  the  plaintiffs  to  tender  a  direct  issue  upon  the 
facts  averred.  However  this  may  be,  it  is,  I  think,  proper  for 
the  plaintiffs  to  reply  to  the  plea  adl>io  non  acerevity  <fec.,  that 
the  defendants  were  out  of  the  State  when  the  cause  of  action 
accrued,  and  continued  absent  therefrom  down  to  the  time  of 
the  commencement  of  the  suit.  {Ghitty^s  Pleadings^  vol.  3, 
p,  1162 ;  Plummer  v.  WoodbumSy  4  Bam,  dk  Cress.^  625.) 
The  continued  absence  is  not  inconsistent  with,  but  rather  in 
affirmance  and  support  of,  the  matter  previously  alleged ;  and, 
in  case  the  defendants,  though  absent  at  the  time  the  cause  of 
action  accrued,  had  in  fact  returned  and  remained  within  die 
State  for  more  than  six  years  before  suit  brought,  these  facts 
might  be  alleged  by  the  rcjoiner,  if  that  would  have  been  a 
proper  form  of  rejoiner,  (or,  in  other  word's,  would  not  have 
been  a  departure  from  the  plea,)  in  case  only  the  absence  of 
the  defendants  from  the  State  at  the  time  the  cause  of  action 
accrued  had  been  averred  in  the  replication.  But  I  am  in- 
clined to  the  opinion  that  such  a  rejoinder  would  be  a  depart- 
ure in  either  case. 

Considering,  then,  that  the  first  allegation  of  the  plaintiffs' 
replication  is  not,  for  the  reasons  above  stated,  a  sufficient 
answer  to  the  defendants'  plea,  and  may  properly  be  deemed 
matter  of  inducement  only,  or  even  be  rejected  as  surplusage, 
the  question  whether  the  remaining  allegations  of  the  replica- 
tion are  a  sufficient  answer  to  the  plea,  must  now  be  examined. 
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These  allegations  are,  in  substance,  that,  at  the  time  the  several 
causes  of  action  accrued,  the  defendants  were  out  of  the  State 
of  New  York,  and  have  ever  since,  until  the  commencement 
of  the  suit,  remained  out  of  the  State.  If  these  allegations 
are  true,  and  if  I  am  right  in  the  conclusions  before  stated, 
the  statute  of  limitations  is  no  bar  to  the  plaintiffs'  action,  and 
the  replication  is  sufficient  in  substance.  Perhaps,  time  and 
place  should  have  been  given  in  the  allegation  of  such  original 
absence,  but  this  omission,  being  matter  of  mere  form,  cannot 
be  taken  advantage  of, except  by  special  demurrer. 

The  only  remaining  objection  which  now  occurs*  to  me,  as 
one  which  might,  perhaps,  have  been  taken  to  the  replication, 
is  that  of  duplicity  ;  but  this  objection,  if  well  founded,  can- 
not now  be  made  available,  as  such  an  objection,  like  the  one 
just  noticed,  can  be  sucessfully  urged  only  when  taken  by 
special  demurrer.  But  the  replication  does  not  contain  two 
sufficient  answera  to  the  plea.  It  does  not  allege  the  absence 
of  the  defendants  from  the  State  when  the  cause  of  action 
accrued,  and,  also,  a  subsequent  departure  and  continuance 
abroad  ;  for,  the  continuance  abroad  is  indissolubly  connected 
with,  and  dependent  upon,  the  original  absence  alleged.  Tlie 
insufficiency  of  the  first  allegation  of  the  replication,  consid- 
ered as  a  distinct  and  independent  answer  to  the  plea,  has 
already  been  determined. 

My  conclusion  in  regard  to  the  sufficiency  of  the  replica- . 
tion  necessarily  rests  upon  the  prior  conclusion,  that  the  de* 
fendants'  position  in  regard  to  the  proper  construction  of  the 
statute  of  limitations  is  untenable,  and  that  I  must  follow  the 
construction  of  the  Court  of  Appeals  ;  but,  upon  this  question 
of  pleading,  it  may  be  useful  to  consider  what  course  or  coui'ses 
the  defendants,  at  this  stage  of  the  proceedings,  were  at  liberty 
to  pursue,  for  the  purpose  of  bringing  the  case  to  a  proper 
conclusion.  If  the  position  of  the  defendants'  counsel  had 
been  tenable,  and  the  statute  limitation  of  six  years,  as  pleaded, 
was  applicable  to  the  case,  (notwithstanding  the  defendants, 
as  a  foreign  corporation,  had  never  been,  and  were  incapable 
of  being,  within  the  State,)  the  defendants  could  have  demur^ 
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red,  and  would  have  been  entitled  to  judgment  on  the  demur- 
rer. If,  on  the  other  hand,  the  defendants  had,  in  fact,  or  in 
law,  been  within  the  State  at  the  times  the  causes  of  action 
accrued,  and  ever  since,  the  defendants  might  have  taken  issue 
upon  the  denial  of  those  facts,  as  contained  in  the  re|>lication, 
and  have  concluded  to  the  country.  The  defendants  did  not 
demur,  but  rejoined,  that  the  defendants  were  not  out  of  the 
State  when  the  suit  was  commenced,  thus  taking  issue  upon 
the  most  important  and  essential  allegation  of  the  replication. 
The  prior  allegation,  that  the  defendants  were  and  are  a  foreign 
corporation,  and  the  subsequent  allegation  of  their  continued 
absence  from  the  State,  were  left  undenied,  while  a  new  issue 
was  tendered,  by  the  additional  allegation,  "that,  for  six  years 
before  the  commencement  of  this  suit,  and  after  the  said  causes 
of  action  accrued  to  the  said  plantiffs,  against  the  said  defend- 
ants, the  defendants  did  not  depart  from  and  reside  out  of  the 
State  of  New  York,"  whioh  allegation  was  then,  for  the  first 
time,  introduced  into  the  pleadings.  This  new  allegation,  thus 
introduced  into  the  rejoinder,  standing  alone,  can  furnish  no 
answer  to  the  replication.  Indeed,  in  the  case  of  a  natural 
person,  these  allegations  of  the  rejoinder  might  be  true,  if  the 
defendant  was  within  the  State  when  the  cause  of  action  ac- 
crued, although  he  left  the  State  within  six  months  after,  and 
then  resided  continually  abroad,  for  seven  years  next  before 
•  suit  brought;  and  it  would  not  be  contended  that,  in  such  a 
case,  the  statute  of  limitations  would  be  a  defence. 

But,  if  this  new  allegation,  standing  alone,  could  be  con- 
sidered a  suificient  answer  to  the  replication,  it  would  clearly 
be  a  departure  from  the  plea,  and,  therefore,  bad  on  general 
demurrer ;  and,  if  this  allegation  be  rejected  as  surplusage, 
the  rejoinder  is  bad,  on  general  demurrer,  because,  after  taking 
issue  upon  the  main  and  essential  allegation  of  the  replication, 
it  concludes  w^ith  a  verification,  instead  of  concluding  to  the 
country.  . 

The  plaintifts,  at  this  stage  of  the  case,  might  have  inter- 
posed a  general  demurrer  and  had  judgment,  tor,  the  common 
counts  of  the  declaration  are  clearly  good,  (the  special  Qount 
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has  not  been  examined ;)  and,  as  the  defendants  have  commit- 
ted the  first  substantial  fault  in  pleading,  the  plaintiffs  are  now 
entitled  to  judgment  upon  the  defendant's  demurrer. 

This  conclusion  renders  it  unnecessary  to  consider  the  form 
or  substance  of  the  surrejoinder,  which  was  a  mere  reiteration 
of  the  allegations  of  the  replication  ;  but,  as  the  new  allega- 
tions of  the  rejoinder  were  no  answer  to  the  replication,  and 
as  the  rejoinder  concluded  with  a  verification,  I  see  no  objec- 
tion to  the  course  pursued  by  the  plaintiffs.  If  the  rejoinder 
had  concluded  to  the  country,  the  plaintiffs  might  at  once  have 
gone  to  trial  upon  the  issue  already  joined,  and  they  had  a 
right  to  reiterate  the  allegations  of  the  replication  and  con- 
clude to  the  country,  in  order  to  go  to  trial  upon  the  issues  oi 
fact,  without  the  delay  to  be  occasioned  by  a  demurrer.  Even 
if  I  am  wrong  in  this,  no  objection  to  the  course  taken  can  be 
made  available  on  'this  demurrer,  as  the  first  fault  in  pleading, 
in  matter  of  substance,  is  clearly  on  the  part  of  the  defendants. 

As  these  questions  of  special  pleading  involve  only  the 
costs  upon  the  demurrer,  I  have  not  thought  it  necessary  to 
enter  upon  any  critical  examination  of  authorities,  or  to  review 
my  early  studies  of  elementary  books.  If  we  may  judge  from 
the  experience  of  the  last  forty  years,  the  practice  of  special 
pleading  will,  at  no  distant  day,  under  the  progress  of  modern 
innovation,  be  classed  among  "  the  lost  arts ; "  and,  under  the 
present  pressure  of  the  business  in  our  Courts,  a  Judge  may 
be  excused,  if  he  prefers  to  dispose  of  a  mere  question  of  costs 
almost  wholly  upon  his  recollection  of  the  rules  of  special 
pleading,  without  searching  for  authorities,  or  undertaking  the 
labor  of  a  critical  examination  of  the  cases,  especially  when 
none  were  cited  by  the  counsel  upon  the  argument. 

The  plaintiffs  are  entitled  to  judgment  upon  the  demurrer, 
with  leave  to  the  defendants  to  amend  their  plea  or  rejoinder 
within  twenty  days,  on  payment  of  costs. 


400  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Scranton  and  The  William  F.  Burden. 


The  Scranton  and  The  William  F.  Burden. 

A  steam-tug,  with  a  heavy  tow  on  her  port  side,  was  coming  up  along  the 
Brooklyn  shore,  in  an  eddy,  the  tide  being  half  ebb  and  strong  in  the  river. 
A  steamboat  was  coming  down  the  river,  and,  when  near  the  tug,  their  com- 
bined speed  being  ten  or  eleven  miles  an  hour,  starboarded  her  helm  and 
sheered  across  the  track  of  the  tug,  and  then  blew  two  whistles,  and  the  tug 
ported  her  helm  and  slowed,  and  a  collision  ensued  between  the  tow  and  the 
steamboat :  Heldj  in  a  suit  brought  by  the  tow  against  the  tug  and  the  steam- 
boat, that  the  latter  was  in  fault,  in  these  respects :  (1)  The  danger  of  a  colli- 
sion was  incurred  before  the  two  whistles  were  blown ;  (2)  The  vessels  were 
too  near  to  justify  a  call  on  the  tug  to  starboard  her  helm ;  (3)  The  steamboat 
had  no  right,  in  the  position  of  the  two  vessels,  to  do  otherwise  than  port  her 
helm,  or  slow' or  stop  till  the  tug  had  passed  her. 

Heldj  also,  that  any  error  in  the  movement  of  the  tug'  at  the  time  was  not  a 
fault,  as  the  steamboat  was  responsible  for  the  perilous  condition  in  which  the 
tug  was  placed. 

(Before  Nklson,  J.,  Southern  District  of  New  Tork,  June  6th,  1887.) 

This  was  a  libel  in  rertij  filed  in  the  District  Court,  by  the 
owners  of  the  canal  boat  McCord  and  her  cargo,  against  the 
steamboat  Scranton  and  the  steam  propeller  William  F.  Bur- 
den to  recover  damages  for  a  collision  which  occurred  abont 
eleven  o'clock  A.  M.,  on  the  9th  of  December,  1863,  between 
the  canal  boat  and  the  Scranton,  in  the  East  river,  just  below 
the  Fulton  ferry,  on  the  Brooklyn  side.  The  canal  boat, 
heavily  loaded  with  grain,  was  lashed  to  the  port  side  of  the 
propeller  Burden,  at  the  Atlantic  docks,  to  be  carried  to  pier 
No.  44,  up  the  river,  on  the  New  York  side.  The  Burden 
left  the  docks  with  her  tow,  about  eleven  o'clock  A.  M.,  and 
passed  up,  hugging  the  Brooklyn  shore,  in  the  eddy,  or  reflex 
tide,  the  tide  in  the  river  at  that  time  being  about  half  ebb 
and  strong.  The  Scranton  had  started  from  Corlaers  Hook, 
on  the  New  York  side,  with  two  empty  coal  boats  lashed  to 
each  side,  and  was  coming  down  the  river,  and  intending  to 
cross  over  to  the  Fulton  ferry,  to  take  up  another  boat  lying 
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below  the  lower  slip  of  the  ferry.  It  was  near  this  point, 
somewhat  lower  down,  that  the  collision  took  place,  the  Scran- 
ton  striking,  nearly  end  on,  somewhat  a  slanting  blow,  on  the 
port  side  of  the  canal  boat,  while  lashed  to  the  Burden,  break- 
ing it  in,  and  doing  considerable  damage.  The  District  Court 
condemned  the  Scranton  and  the  Burden,  and  the  claimants 
of  both  of  them  appealed  to  this  Court. 

Comdiua  Van  Santvoord^  for  the  libellants. 
Freeman  J,  Fithian^  for  the  Scranton. 
Erastvs  C.  Benedict^  for  the  Burden. 

Nelson,  J.  It  is  admitted  by  the  captain  of  the  Scranton, 
that  he  did  not  see  the  Burden  till  his  boat  was  opposite  the  coal 
dock  of  Marston  &  Powers,  which  is  the  first  dock  above  tlie 
Fulton  ferry  slips,  and  that  the  Burden  was  then  about  as  far 
below  the  ferry  slips  as  the  Scranton  was  above  them.  The 
two  vessels  were,  of  course,  near  each  other,  and  approaching 
at  a  combined  speed  of  about  ten  or  eleven  miles  an  hour — 
the  Scranton  seven  miles,  and  the  Burden  between  three  and 
four.  While  the  two  vessels  were  in  this  position  and  relation 
to  each  other,  the  Scranton  made  a  movement  to  go  in  below 
the  lower  slip  of  the  Fulton  ferry,  to  take  up  the  boat  lying 
there,  by  fastening  a  line  to  the  boat  and  backing,  so  as  to  tow 
her  out  into  the  river.  As  is  apparent,  in  order  to  accomplish 
this  movement,  it  became  necessary  for  her  to  cross  the  track 
of  the  Burden  with  her  tow,  the  Burden  being  but  a  few  hun- 
dred yards  below,  and  in  a  stage  of  the  water  in  the  river,  the 
tide  being  half  ebb,  that  could  not  fail  to  endanger  an  imme- 
diate collision.  The  captain  of  the  Scranton,  as  if  aware  that 
this  movement  was  inexcusable  under  the  circumstances,  seeks 
to  avoid  the  error,  and,  at  the  same  time,  turn  it  against  the 
Burden,  by  setting  up  that  he  gave  notice  to  the  latter,  by 
blowing  two  whistles,  that  he  intended  to  pass  to  the  left. 

One  answer  to  this  is,  that  the  Scranton  starboarded  her 
helm  and  sheered  in  towai*ds  the  Brooklyn  side^  across  the 
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track  of  the  Burden,  before  she  blew  her  whistles.  This  is 
stated  in  the  answer  and  testified  to  by  Morris,  the  wheelsman, 
with  whom  the  captain  was  at  the  time.  The  danger  of  a 
collision  was  incurred  by  this  movement,  before  the  notice  was 
given. 

Another  answer  is,  that  the  boats  had  approached  each 
other  too  near  to  justify  a  call  on  the  Burden  to  make  the 
mancBuvre,  by  starboarding  her  hehn,  to  pass  on  the  left.  She 
had  to  come  out  of  the  eddy  into  a  Head  tide,  with  a  heavy 
tow  on  her  port  side,  which  required  time  and  exposed  her  to 
danger,  from  the  near  proximity  of  the  Scranton. 

A  third  answer  is,  that,  in  the  position  of  the  two  vessels, 
the  Scranton  had  no  right  to  insist  upon  a  departure  from  the 
settled  rule  of  navigation,  when  two  vessels  are  meeting  in 
opposite  directions,  that  each  shall  port  her  helm  and  pass  to 
the  right.  In  the  present  case,  it  was  the  duty  of  the  Scran- 
ton to  have  slowed  or  stopped  till  the  Burden  had  passed  her, 
or  to  have  passed  under  her  stem,  instead  of  across  her  bow, 
in  order  to  get  at  the  boat  she  was  after.  I  think  the  better 
opinion  is,  also,  that  the  Scranton  was  not  in  shore,  but  consid- 
erably out  in  the  river,  when  she  undertook,  by  starboarding 
her  helm,  to  cross  the  track  of  the  Burden ;  that  she  was, 
under  the  circumstances,  bound  to  keep  out  and  pass  on  the 
right ;  and  that  it  was  gross  error  in  navigation  to  make  the 
movement  which  she  admits  was  made.  The  weight  of  the 
proofs  is,  that  the  captain  of  the  Burden  did  not  hear  the  two 
whistles;  and,  if  he  had  heard  them,  no  time  was  given  for 
the  answer,  as  the  change  of  course  was  taken  by  the  Scranton 
before  the  whistles  were  blown.  I  think  the  Burden  was 
justified,  under  the  circumstances,  in  keeping  her  course,  and 
that  she  adopted  the  only  movement  practicable  for  her  at  the 
time,  to  avoid  the  collision,  namely,  to  port  her  helm  and  slow. 
Even  if  she  erred,  in  the  impending  danger,  it  is  not  to  be  at- 
tributed as  a  fault,  as  the  Scranton  was  responsible  for  the 
critical  and  perilous  condition  in  which  she  was  placed. 

The  decree  below  is  affirmed  as  to  the  Scranton,  and  re- 
vei«ed  as  to  the  Burden. 
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Under  the  48th  section  of  the  Internal  Reyenue  Act  of  June  30th,  1864,  (13 
U.  S.  Stat,  at  Large,  240,)  as  amended  bj  the  9th  section  of  the  Act  of  Julj 
13th,  1866,  (14  /</.,  Ill,)  where  personal  property  is  seized,  because  it  is 
found  in  the  place  or  building,  or  within  the  yard  or  enclosure,  where  the 
articles  or  raw  materials  previously  mentioned  in  that  section  are  found,  the 
fraudulent  intent  or  purpose  of  the  person  in  the  possession,  or  having  the 
control,  of  such  personal  property,  does  not  constitute  an  element  of  the 
ground  of  forfeiture. 

Where  personal  property  is  found  in  the  condition  specified  in  such  48th  section, 
the  onus  is  on  the  claimant  of  it,  to  make  out  that  its  situation  was  consistent 
with  his  entire  innocence  of  complicity  with  the  offences  for  which  such  arti- 
cles or  raw  materials  were  seized. 

Such  48th  section  embraces  the  article  of  distilled  spirits. 

Where  the  evidence  on  a  question  is  all  one  way,  the  Court  is  justified  in  not 
submitting  the  question  as  one  of  fact  to  the  jury. 

(Before  Nelson  and  Benkdiot,  JJ.,  Eastern  District  of  New  York,  June  10th, 
1867.) 

ThiS'Wes  an  information  against  certain  personal  property 
seized  for  a  violation  of  the  Internal  Eevenue  laws.  The 
property  consisted  of  two  stills  and  their  appurtenances  and 
some  whiskey,  and  also  of  a  dwelling-house  and  a  lager  beer 
saloon  and  a  brewery  and  its  appurtenances,  the  whole  being 
enclosed  in  one  enclosure  by  a  high  board  ferree.  The  stills 
and  their  appurtenances,  and  the  whiskey  were  condemned  by 
default.  On  a  trial  as  to  the  brewery  and  its  appurtenances, 
a  verdict  was  rendered  for  the  Government,  and  the  claimant 
now  moved  for  a  new  trial. 

Benjamin  F.  Tracy^  {District  Attorney^  for  the  United 
States. 

William  H.  HoUis^  for  the  claimant. 

Kelson,  J.  The  seizure,  in  this  case,  was  made  during  the 
night  of  the  13th  of  January,  1867.    Barrels  of  whiskey  were 
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found  in  several  of  the  diiferent  rooms  or  apartments  of  the 
buildings  on  the  premises,  including  the  brewery.  One  of  the 
stills,  a  copper  one,  was  in  operation,  and  the  other,  a  wooden 
one,  in  an  upper  loft,  had  recently  stopped,  as  was  apparent 
from  the  heat  of  it.  This  last  was  heated  by  the  same  engine 
and  boiler  that  were  used  to  supply  steam  to  the  brewery,  and 
the  engine  and  boiler  occupied  a  part  of  the  same  room  in 
which  was  the  copper  still  that  was  in  operation.  There  was, 
also,  a  communication  between  this  room  and  the  brewery. 
The  claimant  insists  that  he  was  engaged  exclusively  in  mak- 
ing lager  beer,  and  occupied  only  a  portion  of  the  premises, 
consisting  of  the  brewery,  the  engine  and  boiler  room,  and 
the  malt  room,  stable  and  hay  loft,  and  that  he  had  no  con- 
nection with  the  other  parts  of  the  building,  occupied  for  the 
distillation  of  whiskey ;  and  he  produces  a  lease  of  the  partic- 
ular part  occupied  by  himself.  The  revenue  oflScers  seized 
not  only  the  stills,  and  the  property  connected  therewith,  and 
the  whiskey,  but  also  the  brewery  and  all  the  personal  prop- 
erty appurtenant  thereto.  No  one  appeared  to  claim  the 
stills,  &c.,  which  it  is  said  were  occupied  by  one  Smith,  under 
a  lease  from  the  father  of  the  claimant,  who  owned  the  prem- 
ises, and  had  leased  to  the  latter  the  portion  he  occupied.  The 
question  is,  whether  or  not  the  officer  was  justified  in  the  seiz- 
ure of  the  property  connected  with  the  brewery. 

Section  forty-eight  of  the  Act  of  June  30th,  1864,  (13  U.  S. 
Stat  at  Zarffe\  240,)  as  amended  by  the  ninth  section  of  the 
Act  of  July  13th,  1866,  (14  U.  S.  Stat,  at  Large,  111,)  is  as 
follows,  BO  far  as  relates  to  the  present  case :  "  All  goods, 
wares  and  merchandise,  articles  or  objects  on  which  taxes  are 
imposed  by  the  provisions  of  law,  which  shall  be  found  in  the 
possession  or  custody,  or  within  the  control,  of  any  person  or 
persons,  for  the  purpose  of  being  sold  or  removed  by  such 
person  or  persons,  in  fraud  of  the  Internal  Revenue  laws,  or 
with  design  to  avoid  payment  of  said  taxes,  may  be  seized  by 
the  collector  or  deputy  collector  of  the  proper  district,  or  by 
Buch  other  collector  or  deputy  collector  as  may  be  specially 
authorized  by  the  Commissioner  of  Internal  Eevenae  for  that 
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parpose,  and  the  same  shall  be  forfeited  to  the  United  States ; 
and  also  all  raw  materials  found  in  possession  of  anj  person 
or  persons  intending  to  manufacture  the  same  into  articles  of 
a  kind  subject  to  tax,  for  the  purpose  of  fraudulently  selling 
such  manufactured  articles,  or  with  design  to  evade  the  pay- 
ment of  said  tax ;  and  also  all  tools,  implements,  insti'umcnts 
and  personal  property  whatsoever,  in  the  place  or  building,  or 
within  any  yard  or  enclosure,  where  such  articles  or  such  raw 
materials  sliall  be  found,  may  also  be  seized  by  any  collector 
or  deputy  collector,  as  aforesaid ;  and  the  same  shall  be  for- 
feited as  aforesaid ;  and  the  proceedings  to  enforce  said  forfeit* 
ure  shall  be  in  the  nature  of  a  proceeding  in  rem^  in  the  Cir- 
cuit  or  District  Court  of  the  United  States,"  &c.  This  section 
is  very  comprehensive,  and,  as  is  obvious,  was  so  designed. 
It  embraces,  first,  all  goods,  articles,  or  objects  on  which 
taxes  are  imposed  by  law,  found  in  the  possession  or  within 
the  control  of  any  person,  for  the  purpose  of  being  sold  or 
removed  in  fraud  of  the  Internal  Hevenue  laws,  or  with  intent 
to  avoid  payment  of  the  taxes ;  second,  all  raw  materials 
found  in  like  possession  or  control,  intended  to  be  manufac- 
tured into  articles  of  a  kind  subject  to  tax,  with  the  intent 
to  sell  the  same  in  fraud  of  the  revenue,  or  to  evade  the  pay- 
ment of  the  tax;  and  third,  all  personal  property  whatsoever 
found  in  the  place  or  building,  or  within  the  yard  or  enelosurCy 
where  the  articles  or  raw  materials  previously  referred  to  were 
found  or  seized.  The  reason  for  the  seizure  of  the  articles 
enumerated  in  the  fii'st  and  second  class,  is  obvious  enough* 
It  is  for  the  fraudulent  intent  of  the  person  in  the  possession 
or  control  of  them,  that  is,  an  intent  to  defraud  the  public 
revenue  by  evading  the  tax.  The  seizure  of  the  articles  in  tlie 
third  class  stands  on  different  grounds,  namely,  association 
with  the  guilty  classes  or  articles.  The  fraudulent  intent  or 
purpose  of  the  pei*8on  in  the  possession,  or  having  the  control, 
of  the  articles  does  not  constitute  an  element  of  the  offence 
or  ground  of  forfeiture.  The  reason  for  embracing  tliis  latter 
elass  is  said  to  be,  that  personal  property  thus  situated  was 
frequently  used  to  facilitate  the  accomplishment  of  the  frauds 
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provided  against  in  the  fore  part  of  the  section — for  example, 
it  is  said,  that  distilleries  were  established  in  the  rear  of  a 
livery  stable,  the  latter  being  used  not  only  as  a  blind,  but 
being  conveniently  employed  in  the  fraudulent  removal  of  the 
distilled  products. 

The  seizure  of  the  property  connected  with  the  brewery  in 
the  present  case  was  made  under  this  section,  the  Government 
claiming  that  it  was  within  the  same  building  and  enclosure 
within  which  were  found  the  guilty  articles,  namely,  the  stills, 
whiskey,  &c.  The  evidence  in  this  case  leaves  no  doubt  of  the 
fact ;  and  henGe^jmmafacie^  at  least,  this  property  fell  within 
the  clause  in  section  forty-eight,  and  called  for  explanation  on 
the  part  of  the  claimant.  This  he  undertook  by  attempting 
to  establish  that  his  business  was  wholly  independent  of  the 
business  of  distilling  whiskey,  and  that  he  occupied  premises 
distinct  and  separate  from  those  occupied  by  Smith  the  distil- 
ler. But  the  testimony  is  conclusive  to  show  that,  in  respect 
to  several  parts  of  the  premises,  they  were  occupied  in  com- 
mon, and  that  the  engine  and  boiler  of  the  claimant,  for  carry- 
ing on  his  brewery,  were  used  for  working  a  still  in  an  upper 
loft  to  which  access  could  be  had  only  through  apartments 
which  it  is  admitted  he  occupied. 

This  provision  of  the  law  concerning  articles  of  themselves 
innocent,  but  associated  with  guilty  articles,  is  so  specific  and 
unqualified,  that  it  might  with  great  plausibility  be  contended 
that,  if  the  former  articles  are  found  in  the  building,  yard  or 
enclosure,  no  explanation  is  admissible.  We  do  not,  however, 
concur  in  this  conclusion.  The  provision  is  penal,  and  neces- 
sarily implies  some  decree  of  guilt  in  the  condition  of  the 
property  subjected  to  forfeiture.  If  the  condition,  however, 
in  which  it  is  found  brings  it  within  the  words  of  the  clause 
in  the  section,  the  oni^  is  upon  the  claimant  to  make  out,  to 
the  satisfaction  of  the  Court  and  jury,  that  the  situation  of 
the  property  was  consistent  with  his  entire  innocence. 

It  is  very  strongly  argued,  that  the  forty-eighth  section 
does  not  embrace  the  article  of  distilled  spirits,  and  that  other 
portions  of  the  Act,  from  section  twenty-three  onward,  pro- 
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vide  for  that  article.  But  we  find  nothing  in  those  sections 
inconsistent  with  or  repugnant  to  the  section  in  question  ;  and 
the  article  falls  directly  within  its  words. 

It  was  also  argued,  that  the  Court  should  have  submitted  the 
question,  as  one  of  fact,  to  the  jury,  whether  the  articles 
claimed  were  in  the  place,  or  within  the  building,  yard  or  en- 
closure, where  the  distilled  spirits,  and  the  raw  materials  for 
making  them,  were  found  and  seized.  But  the  evidence  was 
all  one  way  on  this  point,  and  no  question  of  fact  could  be 
raised  upon  it.     The  Court  rightfully  disposed  of  it. 

We  perceive  no  ground  for  granting  a  new  trial,  either 
upon  the  law  or  the  evidence. 

New  trial  denied. 


Thb  United  States 
508  Barrels  of  Distilled  SpiRrrs. 

Under  an  information,  on  a  seizure  of  distilled  spirits,  under  the  45th  section  of 
the  Internal  Revenue  Act  of  July  13th,  1866,  (14  U.  8,  Stat,  at  Large,  163,) 
the  burden  of  proof  is  on  the  claimant,  to  show  that  the  spirits  have  been 
lawfully  removed  from  the  place  where  the  same  were  distilled,  or  that  thej 
have  been  lawfully  removed  from  the  bonded  warehouse  of  the  distillery,  and 
that  the  taxes  on  them  have  been  paid. 

A  permit  of  a  collector,  to  transport  such  spirits  from  the  bonded  warehouse  of 
the  distillery  to  a  general  bonded  warehouse,  is  not  evidence  of  a  complianoe 
with  the  prerequisites  to  a  removal  of  the  spirits,  required  by  the  38th  and 
40th  sections  of  said  Act. 

Where  the  claimant  fails  to  show  such  compliance,  the  Court  may,  on  the  trial 
of  the  case  before  the  jury,  properly  dispose  of  it  as  involving  simply  ques* 
tions  of  law. 

The  adoption  by  the  Government  of  a  seizure  under  the  Internal  Revenue  laws, 
cures  any  defect,  in  the  oompeteucy  to  seize,  of  the  person  who  made  the 
seizure. 

Iq  making  up  a  case,  on  which  to  move  for  a  new  trial,  oral  testimony  taken  at 
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the  trial  by  way  of  question  and  answer  must  be  reduced  to  the  form  of  a 
narrative,  or  the  Court  will  refuse  to  hear  the  motion. 

(Before  Nelson  and  Benedict,  JJ.,  Eastern  District  of  New  York,  June  10th, 
1867.) 

This  was  an  information  against  certain  distilled  spirits, 
seized  on  the  8th  of  January,  1867,  for  a  violation  of  the  In- 
ternal Revenue  laws.  At  the  trial,  the  Court  directed  a  ver- 
dict for  the  Government,  and  the  claimant  now  moved  for  a 
new  trial. 


Benjamin  F.  Tracy ^  {District  Attorney^  for  the  United 
States. 

Sidney  Webster^  for  the  claimant. 

Nelson,  J.  The  charge  in  the  information  in  this  case  is, 
"  that  the  said  spirits  were  removed  from  the  place  where  the 
same  were  distilled,  otherwise  than  into  a  bonded  warehouse, 
as  provided  by  law  ;  and,  further,  that  the  said  spirits  were 
found  elsewhere  than  in  a  bonded  warehouse  of  the  distiller 
of  the  said  spirits,  the  same  not  having  been  removed  from 
such  warehouse  according  to  law,  and  the  tax  imposed  by  law 
on  the  same  not  having  been  paid." 

The  45th  section  of  the  Act  of  July  13th,  1866,  (14  U.  S. 
Stat,  at  ZarffBj  163,)  provides,  "  that  any  person  who  shall 
remove  any  distilled  spirits  from  the  place  where  the  same  are 
distilled,  otherwise  than  into  a  bonded  warehouse  as  provided 
by  law,  shall  be  liable  to  a  fine  of  double  the  amount  of  the 
tax  imposed  thereon,  or  to  imprisonment  for  not  less  than 
three  months.  All  distilled  spirits  so  removed,  and  all  dis- 
tilled spirits  found  elsewhere  than  in  a  bonded  warehouse,  not 
having  been  removed  from  such  warehouse  according  to  law, 
and  the  tax  imposed  by  law  on  the  same  not  having  been  paid, 
shall  be  forfeited  to  the  United  States,  or  may,  immediately 
upon  discovery,  be  seized,  and,  after  assessment  of  the  tax 
thereon,  may  be  sold  by  the  Collector  for  the  tax  and  expenses 
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of  seizure  and  sale."  In  another  part  of  the  section,  it  is  pro- 
vided as  follows :  "  And  the  burden  of  proof  shall  be  upon 
the  claimant  of  said  spirits,  to  show  that  the  requirements  of 
law  in  regard  to  the  same  have  been  complied  with."  The 
29th  section  of  the  Act  requires,  that  an  inspector  shall  be 
appointed  for  every  distillery  established  according  to  law, 
^ho  shall  inspect,  gauge  and  prove  all  the  spirits  distilled,  and 
shall  take  charge  of  the  bonded  warehoiise  attached  to  the 
distillery,  which  shall  be  in  the  joint  custody  of  the  inspector 
and  owner.  The  38th  section  requires  the  inspection,  gauging 
and  proving  of  the  liquor,  after  the  same  has  been  drawn  off 
into  casks,  (&c.,  and  the  marking  or  branding  of  the  casks,  or 
barrels,  in  a  particular  manner ;  and  no  cask  or  barrel  is  to  be 
taken  from  the  warehouse  unless  it  is  branded  in  the  manner 
prescribed.  The  40th  section  provides  that  distilled  spirits, 
inspected,  gauged,  proved  and  marked  or  branded,  may  be  re- 
moved, without  payment  of  the  tax,  from  the  bonded  ware- 
house owned  by  the  distiller,  upon  the  execution  of  transporta- 
tion bonds  or  other  security,  and  may  be  transported  to  any 
general  bonded  warehouse  used  for  the  storage  of  distilled 
spirits,  established  under  the  Internal  Kevenue  lawsj  and  that, 
immediately  after  the  arrival  of  such  distilled  spirits  at  the 
District  of  the  Collector  to  which  they  have  been  transferred, 
they  shall  be  again  inspected  and  placed  in  the  bonded  ware- 
house. The  distilled  spirits  may  be  withdrawn  from  the 
bonded  warehouse  after  being  inspected,  &c.,  and  after  pay- 
ment of  the  tax,  and,  when  so  delivered,  must  be  branded 
"  U.  S.  bonded  warehouse,  tax  paid ; "  or  they  may  be  removed 
from  said  warehouse  without  the  payment  of  the  tax,  for  the 
purpose  of  being  exported,  or  for  the  purpose  of  being  recti- 
fied, &c. ;  but  the  removal  for  rectification,  &c.,  is  allowed 
but  once,  and  all  spirits  thus  removed  must  be  returned  to  the 
same  warehouse  and  again  inspected. 

The  five  hundred  and  eight  barrels,  in  the  present  case, 
were  removed,  as  is  claimed  on  the  part  of  the  defence,  from 
the  bonded  warehouse  of  the  distiller,  in  the  city  of  Chicago, 
to  a  general  bonded  warehouse  in  the  Thii*d  District  of  New 
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York,  C.  C.  Pratt,  Collector — the  general  bonded  warehouse 
owned  by  John  Croghan,  in  said  District.  The  counsel  for  the 
claimant  gave  in  evidence  the  permit  of  the  deputy  CQllector 
of  Chicago,  for  the  transportation  of  the  whiskey  from  the 
bonded  warehouse  of  the  distillery  to  the  general  bonded  ware- 
house in  the  Third  District  of  New  York,  and  insisted,  that 
it  furnished  evidence  of  the  regularity  and  sufficiency  of  all 
the  preliminary  steps  to  justify  the  removal.  The  prerequi- 
sites to  a  removal  are :  1.  The  casks  or  barrels  must  be  in- 
spected, gauged,  proved  and  marked  or  branded,  as  prescribed 
by  law ;  and  2.  The  execution  of  a  transportation  bond  or 
such  other  security  as  may  be  prescribed. 

We  are  inclined  to  think  that,  upon  the  seizure  of  the 
goods  for  an  alleged  violation  of  the  law,  if  the  claimant  relies 
upon  a  conformity  with  it,  as  a  defence,  he  is  bound  to  estab- 
lish the  affirmative  by  proof ;  and  that  it  would  be  unreasonable, 
and  not  consistent  with  the  rules  of  evidence,  to  call  on  the 
Government  to  establish  the  negativa  The  means  of  furnish- 
ing the  evidence  are  in  the  possession  of  the  claimant.  All 
the  steps  to  be  taken  in  order  to  justify  a  removal,  as  well  as 
the  removal  itself,  have  been  under  his  direction,  or  within  his 
cognizance ;  and,  especially  are  we  bound  to  so  hold,  under 
the  45th  section,  which  declares  that  the  burden  of  proof  shall 
be  upon  the  claimant,  to  show  that  the  requirements  of  the 
law  have  been  complied  with. 

It  was  strongly  argued,  that  the  officer  who  seized  the 
whiskey  was  not  competent  to  seize  within  the  particular  dis- 
trict in  which  the  article  was  found.  But,  without  examining 
or  deciding  whether  this  be  so  or  not,  we  are  satisfied  that  the 
adoption  of  the  seizure  by  the  Government  cures  any  defect 
in  this  respect,  which  may  have  existed.  Any  person  may 
make  the  seizure,  as  in  the  case  of  seizures  under  the  customs, 
as  the  direction  in  this  statute  is  no  more  specific  than  is  the 
direction  in  that  one,  as  to  an  officer  of  the  customs  being  re- 
quired to  make  the  seizure,  in  case  of  a  forfeiture. 

The  claimant  wholly  failed  to  show  that  he  had  complied 
with  the  requirements  of  the  Act,  which  he  was  bound  to  do, 
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under  the  45th  section,  and  the  Court  was,  therefore,  right  in 
disposing  of  the  ease  as  involving  simply  questions  of  law. 

There  are  other  grounds  upon  which  the  verdict  might  be 
sustained,  but  we  prefer  placing  the  decision  upon  the  one 
stated. 

We  feel  bound  to  say,  that  the  mode  of  making  up  the 
record  of  the  evidence  in  this  case,  with  a  view  to  a  motiofi 
for  a  new  trial,  is  very  objectionable.  The  whole  of  the  testi- 
mony is  taken  by  way  of  question  and  answer,  and  is  carried 
along  in  detached  parts,  without  much  order,  system  or  con- 
nection, so  that  it  is  exceedingly  difficult  to  make  out  of  it  the 
questions  presented  in  the  case.  If  the  testimony  at  the 
Circuit  is  taken  this  way,  it  should  be  reduced  to  the  form  of 
a  narrative,  in  the  case  made  to  be  used  on  the  motion  for  a 
new  trial.  In  the  Southern  District,  I  have,  in  the  Circuit 
Court,  refused  to  hear  such  a  motion  in  the  form  in  which  this 
case  is  presented.  This  is  mentioned,  that  the  error  may  not 
hereafter  be  repeated.  ' 

The  motion  for  a  new  trial  is  denied. 


The  Chesapeake. 

Where  a  steam  ferry-boat  was  about  one-third  of  the  way  across  the  East  river, 
on  a  trip  from  New  York  to  Brooklyn,  when  a  steam  propeller  was  coming^ 
down  the  river,  and  the  propeller  undertook  to  pass  across  the  bows  of  the 
ferry-boat,  and  a  collision  ensued :  Held^  that  the  propeller  was  in  fault  for 
violating  Article  14  of  the  Act  of  AprQ  29th,  1864,  (13  U.  8.  Stat  at  Large, 
60,)  as  the  propeller  had  the  ferry-boat  on  her  own  starboard  side,  and  was 
bound  to  keep  out  of  her  way,  while  the  latter  was  bound  to  keep  her  course. 

This  rule  will,  on  all  proper  occasions,  be  steadily  enforced,  and,  in  case  of  a 
departure  from  it,  foUowed  by  a  collision,  the  onus  will  be  on  the  offending 
vessel  to  show  a  clear  and  undoubted  special  case  of  excuse. 

(Before  Nei£ON,  J.,  Eastern  District  of  New  York,  June  10th,  1867.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
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owners  of  the  Bteam  ferry-boat  Manhasset,  against  the  steam 
propeller  Chesapeake,  to  recover  damages  for  a  collision,  which 
occurred  in  the  East  river,  at  about  nine  o'clock  A.  M.,  on 
the  2d  of  December,  1864.  The  District  Court,  {The  pro- 
peller Chesapeake^  1  Benedict^  23,)  decreed  for  the  libellants, 
and  the  claimants  appealed  to  this  Court. 

■  Benjamin  D.  Sillimofi^  for  the  libellants. 

John  E.  Parsons^  for  the  claimants. 

Nelson  J.  The  Manhasset  came  out  of  her  slip  at  the 
foot  of  Catharine  street,  on  the  New  York  side,  on  her  way 
across  the  river  to  her  slip  at  the  foot  of  Main  street,  on  the 
Brooklyn  side.  The  Chesapeake  was  coming  down  the  mid- 
dle of  the  river,  laden  with  a  company  of  soldiers,  going  to 
Fort  Lafayette.  The  propeller  waa  some  distance  up  the  river, 
when  she  saw  the  ferry-boat  about  one-third  of  the  way  across 
from  the  New  York  shore,  and,  instead  of  adopting  measures 
to  pass  her  stern,  and  permit  her  to  keep  her  course,  as  she 
was  entitled  to  by  the  settled  rule  of  navigation  under  such 
circumstances,  undertook  to  dictate  the  course  she  must  pur- 
sue, so  as  to  enable  the  former  to  pass  on  her  lefl  or  across  her 
bows.  By  the  14th  article  of  the  Act  of  April  29th,  1864, 
(13  U.  S.  Stat,  at  Large,  60,)  "  if  two  ships,  under  steam,  are 
crossing,  so  as  to  involve  risk  of  collision,  the  ship  which  has 
the  other  on  her  own  starboard  side,  shall  keep  out  of  the 
way  of  the  other."  This  is  a  simple  and  plain  rule,  and  must 
be  observed,  except  under  very  special  and  urgent  circum- 
stances, in  order  to  avoid  the  result  of  fault  in  case  of  colli- 
sion. The  correlative  duty  is  also  imposed  on  the  other  ship 
to  keep  her  course.  Special  circumstances  have  been  set  up, 
in  this  case,  on  the  part  of  the  propeller,  to  excuse  a  departure 
from  the  rule,  namely,  that  two  sailing  vessels  were  in  the 
way  of  a  movement  to  pass  the  Manhasset  under  her  stern. 
The  weight  of  the  proof  is,  that  no  such  impediment  existed ; 
but,  even  if  there  had,  it  would  have  been  easy  for  the  pro- 
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peller  to  slow  and  stop  till  the  other  vessel  had  passed,  as  the 
tide  was  hardly  flood,  which  favored  such  a  movement. 

It  18  also  insisted,  on  the  part  of  the  propeller,  that,  when 
she  blew  her  two  whistles,  and  the  Manhasset  slowed,  if  she 
had  not  again  started  on  with  speed,  the  collision  would  not 
have  occurred,  and  that,  in  this  movement,  she  was  in  fault. 
But  the  answer  is,  that  this  movement  was  in  the  moment  of 
danger,  and  the  pilot  was  influenced  to  make  it,  seeing  the  col- 
lision inevitable,  in  order  to  prevent  a  direct  blow,  and  receive, 
as  his  vessel  did,  a  glancing  blow,  so  as  to  lessen  tl\e  injury. 

It  is  quite  plain,  on  the  proofs,  that  the  collision,  in  the 
present  case,  occurred  from  ignorance,  on  the  part  of  the 
master  of  the  propeller,  of  the  rule  of  navigation  prescribed 
by  the  Act  of  Congress,  or,  if  he  was  possessed  of  this  knowl- 
edge, from  a  neglect  to  observe  such  rule,  under  circumstan- 
ces to  which  it  had  a  direct  application  ;  and,  also,  even  in  the 
absence  of  any  such  rule,  in  his  mistaken  movement,  and  per- 
sistence in  it,  to  pass  the  Manhasset  across  her  bows.  The 
clear  weight  of  the  proofs  is,  that,  if  the  propeller  had  kept 
her  course  down  the  river,  no  collision  would  have  happened. 
I  prefer,  however,  to  place  the  decision  upon  her  departure 
from  the  safe  and  fixed  rule  established  by  law,  that,  in  the 
position  the  propeller  held  in  relation  to  the  other  vessel,  it 
was  the  duty  of  the  latter  to  hold  her  course,  and  of  the  for- 
mer to  keep  out  of  the  way.  It  should  be  made  known,  that 
this  rule  will,  on  all  proper  occasions,  be  steadily  enforced, 
and  that,  in  case  of  a  departure  from  it,  followed  by  a  collision, 
the  anvs  will  be  on  the  offending  vessel  to  show  a  clear  and 
undoubted  special  case  of  excuse.  No  such  excuse  has  been 
shown  in  the  present  instance,  and,  for  this  reason,  the  decree 
of  the  Court  below  is  affirmed. 
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This  Court  has  power,  on  a  writ  of  Jiabeas  corpus^  in  conjunction  with  a  writ  of 
certiorari^  to  revise  the  action  of  a  Commissioner  of  this  Court,  committing  a 
fugitive  from  justice  for  surrender  under  an  extradition  treaty  between  the 
United  States  and  a  foreign  country. 

This  Court  will  look  into  the  evidence  on  which  the  judgment  of  tlie  Commis- 
sioner rested,  and  will  pass  upon  its  weight,  as  well  as  upon  its  competency. 

Under  a  warrant  issued  by  a  Justice  of  the  Supreme  Court,  directed  to  the 
Marshals  of  the  United  States  for  any  District  respectively,  and  to  their  dep- 
uties, or  the  deputies  of  any  of  them,-  or  to  any  of  said  deputies,  command- 
ing them,  and  each  of  them,  to  arrest  such  alleged  fugitive  for  such  surrender, 
and  bring  him  before  the  said  Justice,  or  a  Commissioner  named  therein,  or 
some  other  magistrate,  at  New  York,  a  deputy  of  the  Marshal  of  the  United 
States  for  the  Southern  District  of  New  York  has  the  right  to  arrest  such  per- 
son in  .Wisconsin,  and  bring  him  before  such  Commissioner,  and  such  Commis- 
sioner has  jurisdiction  of  the  case,  under  such  an  arrest 

Where  the  crime  is  forgery,  the  complairit  on  which  such  warrant  is  founded 
may  charge  more  than  one  forgery. 

The  Act  of  June  22d,  1860,  (12  27.  8.  Stat  at  Large,  84,)  enlarges  the  class  of 
documentary  evidence  which  may  be  adduced  in  support  of  the  charge  of 
criminality,  beyond  that  authorized  by  tlie  Act  of  August  12th,  1848,  (9  U.  S, 
Stat  atLarge^  302,)  so  as  to  admit  any  depositions,  warrants,  or  other  papers, 
or  copies  of  the  same,  which  are  so  authenticated-  that  the  tribunals  of  the 
country  where  the  offence  was  committed  would  receive  them  for  the  same 
purpose. 

The  proper  form  of  such  authentication  considered. 

The  decision  of  the  Commissioner  sustained. 

Rules  prescribed  for  the  conduct  of  proceedings  under  extradition  treaties : 
(1.)  Demand  for  surrender  and  mandate  of  the  President; 
(2.)  Previous  designation  of  the  Commissioner  before  whom  the  warrant  of  ar- 
rest is  returnable ; 
(3.)  Certificates  to  documentary  evidence ; 

(4.)  Record,  by  the  Commissioner,  of  the  proceedings  before  him ; 
(5.)  Verified  translations  of  documents  in  foreign  lang^iages ; 
(6.)  Contents  of  complaint 

Where  the  Commissioner  acts,  in  such  a  case,  on  legal  evidence,  this  Court  will 
not  reverse  his  judgment,  except  for  substantial  error  in  law,  or  for  such 
manifest  error  in  fact  as  would  warrant  a  Court  in  granting  a  new  trial  for  a 
Terdict  against  evidence. 

No  appeal  lies  from  the  decision  of  this  Court,  on  a  habeas  corpus^  in  an  extra- 
dition case. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  June  12th,  1867. )]J 
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On  the  4th  of  December,  1866,  the  President  of  the  United 
States,  upon  the  application  of  the  Baron  Von  Gerolt,  accred- 
ited to  the  Government  of  the  United  States  as  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  Prussia,  issued 
his  mandate  to  the  proper  magistrates  of  the  United  States, 
requesting  them  to  cause  the  arrest  of  Phillip  Henrich,  an 
alleged  fugitive  from  Prussia,  charged  with  the  crime  of  forg- 
ery, that  the  evidence  of  his  criminality  might  be  heard  and 
considered,  and,  if  deemed  suflScient  to  sustain  the  charge, 
that  the  same  might  be  certified,  together  with  a  copy  of  all 
the  proceedings,  to  the  Secretary  of  State,  in  order  that  a  war- 
rant might  issue  for  the  surrender  of  the  fugitive,  under  the 
stipulations  of  the  Convention  between  the  United  States  and 
Prussia  and  other  States  of  the  Germanic  Confederation,  en- 
tered into  June  16th,  1852,  (10  U.  S.  Stat  at  Large,  964.)  On 
the  12th  of  December,  1866,  the  Honorable  Guido  Von  Gra- 
bow,  acting  Consul  General  of  the  Kingdom  of  Prussia,  for 
the  United  States,  duly  made  complaint  before  Kenneth  G. 
White,  Esquire,  a  Commissioner  of  the  Circuit  Court  for  the 
Southern  District  of  New  York,  one  of  the  magistrates  prop- 
erly designated  by  the  President's  mandate,  setting  forth  the 
crimes  alleged  to  have  been  committed  by  the  fugitive,  and 
praying  for  a  warrant  of  arrest,  that  he  might  be  surrendered 
to  the  authorities  of  Prussia,  pursuant  to  the  treaty  stipula- 
tions between  the  two  countries.  This  application  to  the 
Commissioner  was  accompanied  by  a  copy  of  the  warrant  of 
arrest  issued  by  the  authorities  of  Prussia,  duly  authenticated, 
and  certified  at  Berlin  by  the  Minister  of  the  United  States  to 
that  country.  On  the  same  day,  (December  12th,  1866,)  the 
Honorable  Samuel  Nelson,  one  of  the  Justices  of  the  Supreme 
Court  of  the  United  States,  and  the  presiding  Judge  of  the 
Circuit  Court  for  the  Southern  District  of  New  York,  on 
proper  application  being  made  to  him,  issued  his  warrant, 
directed  to  the  Marshals  of  the  United  States  in  any  District, 
or  to  any  of  their  deputies,  commanding  them,  and  each  of 
them,  to  arrest  Henrich  forthwith  and  bring  him  before  said 
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Justice,  or  Coramissioner  White,  at  the  city  of  New  York,  or 
some  other  magistrate,  that  the  evidence  of  the  crirainah'ty  of 
said  Henrich  might  be  heard  and  considered,  purauant  to  the 
treaty  stipulations  referred  to,  and  the  Acts  of  Congress  in 
such  case  made  and  provided.  This  warrant  was  placed  in 
the  hands  of  Robert  Murray,  Esquire,  Marshal  of  the  United 
States  for  the  Southern  District  of  New  York,  who,  on  the 
14th  of  December,  1866,  duly  deputed  a  person  to  execute  the 
same.  Under  and  by  virtue  of  this  warrant,  Henrich  was 
arrested,  and,  on  the  30th  of  March,  1867,  he  was  brought 
before  Commissioner  White,  at  the  city  of  New  York,  for 
examination.  This  examination  took  place  from  time  to  time, 
under  regular  continuances,  and  terminated  on  the  29th  of 
April,  1867,  when,  after  hearing  the  evidence,  and  the  counsel 
for  the  Prussian  Government,  and  the  counsel  for  the  prisoner, 
the  Commissioner  adjudged  the  evidence  produced  sufficient 
to  sustain  the  charge,  and  committed  Henrich  to  the  custody 
of  the  Marshal,  to  be  kept  in  custody  till  he  should  be  sur- 
rendered by  the  Executive  authority  of  the  United  States, 
under  the  provisions  of  the  treaty.  At  this  stage  of  the  case 
an  application  was  made  to  this  Court  for  a  writ  of  haheas 
corpus^  to  produce  Henrich  in  Court.  The  object  of  this  writ 
was  stated  to  be,  to  procure  a  revision  by  this  Court  of  the 
whole  proceedings  in  the  case,  including  the  final  judgment  of 
the  Commissioner.  By  an  arrangement  between  the  counsel  for 
Prussia  and  the  prisoner,  the  question  whether  this  Court  had 
the  power  to  revise  the  judgment  of  a  Commissioner  in  a  case 
of  extradition,  was  fully  argued.  It  was  held,  by  Judge  Ship- 
man,  after  consultation  with  Mr.  Justice  Nelson,  that  it  had 
such  power,  and,  on  the  23d  of  May,  1867,  a  writ  of  habeas 
corjpits  was  issued  to  the  Marshal,  to  bring  the  body  of  Hen- 
rich before  this  Court,  and  a  writ  of  certiorari  was  directed 
to  the  Commissioner,  to  send  up  all  the  papers  and  proofs  upon 
which  he  had  acted  in  the  premises.  Both  of  these  writs  were 
promptly  obeyed,  and  the  whole  subject  came  before  the  Court, 
and  was  argued  by  counsel  on  both  sides. 
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Henry  D.  LapaugK^  for  the  United  States. 

Charles  Wehle,  for  the  prisoner. 

Shipman,  J.  I  now  proceed  to  dispose  of  the  material 
questions  which  have  been  raised  in  this  case.  But,  before 
enumerating  and  disposing  of  the  precise  points  raised  by  the 
prisoner's  counsel  against  the  proceedings  and  the  judgment 
of  the  Commissioner  thereon,  it  is  proper  that  I  should  make 
some  observations  on  the  power  of  the  Courts  of  the  United 
States  and  the  Justices  and  Judges  thereof,  through  the  me- 
dium of  the  writs  of  AaJ^««  corpus  and  certiorari,  to  revise 
the  action  of  Commissioners,  when  they  commit  persons  for 
surrender  under  extradition  treaties.  A  correct  understanding 
of  this  subject  is  important,  in  view  of  the  fact  that  this  power 
is  so  often  and  so  persistently  contested.  The  decisions  on  this 
subject  have  not  always  been  uniform.  In  the  case  of  Nicholas 
Veremaitre  and  others,  fugitives  from  the  French  Republic,  (9 
iT.  T.  Legal  Ohs,,  137,)  Judge  Judson,  sitting  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New 
York,  held,  that  he  had  no  power  to  revise  the  judgment  of  the 
Commissioner  on  the  question  of  fact ;  and,  on  inspecting  the 
papers  and  finding  them  sufficient  on  their  face,  he  declined  to 
review  the  proofs,  and  remanded  the  prisoners,  to  be  held  sub- 
ject to  the  warrant  of  the  Commissioner,  and  the  action  of  the 
Executive  authorities  of  the  United  States.  In  the  case  of 
Thomas  Kaine,  (10  N,  T,  Legal  Ohs,,  257,)  Judge  Betts,  in 
the  Circuit  Court  for  this  District,  delivered  an  elaborate  opin- 
ion covering  various  questions,  and  substantially  affirming  the 
rule  laid  down  by  Judge  Judson.  The  same  doctrine  was  laid 
down  by  Judge  Ingersoll,  in  the  District  Court  for  this  Dis- 
trict, in  the  case  of  Alexander  Heilbronn,  (12  N.  Y,  Legal 
Obs.f  65.)  In  the  case  last  cited  the  Judge  remarks:  "  Where 
there  is  any  legal  evidence  before  the  Commissioner  to  estab- 
lish the  charge,  and  that  legal  evidence  is  deemed  by  him  suf- 
ficient, no  matter  how  many  others  may  deem  it  insufficient, 
and  he  grants  a  warrant  of  commitment,  that  commitment 
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must  stand,  and  no  Judge  has  a  right  to  disregard  it,  or  to 
render  it  yieffectual,  at  least  not  till  the  expiration  of  two 
calendar  months  after  it  shall  have  been  issued.  In  such  a 
case,  no  one  can  revise  the  opinion  of  the  Commissioner  but 
the  President.  The  President  ha9  that  power.  If  he  should 
be  of  opinion  that  the  evidence  taken  before  the  Commissioner 
on  the  hearing  was  not  sufficient  to  sustain  the  charge,  then  it 
would  be  his  duty  to  withhold  a  warrant  of  extradition.  K 
it  should  be  his  opinion  that  it  was  sufficient,  then  it  would 
be  his  duty  to  grant  such  warrant.  The  necessities  of  the 
case,  therefore,  do  not  require  that  I  should  express  an  opinion 
upon  the  sufficiency  of  the  evidence  upon  the  hearing  before 
the  Commissioner."  At  a  still  later  date,  in  the  case  of  ISx 
parte  Van  Aemam^  (3  Blatchf,  (7.  C.  jff.,  160,)  Judge  Betta 
said :  '*  In  my  view  of  the  subject,  this  Court,  on  return  before 
it  of  a  writ  of  habeas  corpus^  has  no  further  power  than  to 
ascertain  and  determine  whether  the  prisoner  stands  charged 
with  a  criminal  offence  subjecting  him  to  imprisonment,  and 
whether  the  Commissioner  possessed  competent  authority  to 
inquire  into  and  adjudge  upon  that  complaint.  I  find  affirm- 
atively, in  this  case,  on  both  those  inquiries,  and,  therefore, 
decide,  that  I  have  no  authority,  under  this  writ,  to  review  the 
justness  of  the  decision  of  the  Commissioner." 

The  case  of  Kaine,  which  I  have  already  cited,  deserves  a 
further  notice.  The  controversy  touching  his  extradition  went 
through  various  phases,  with  different  results,  in  different 
Courts.  He  was  first  arrested  and  brought  before  a  Commis- 
sioner, upon  the  complaint  and  requisition  of  tlie  British  Con- 
sul for  the  port  of  New  York,  and,  after  a  hearing,  the  Com- 
missioner adjudged  the  evidence  produced  sufficient  to  justify 
his  commitment  for  surrender,  under  the  charge  made  against 
him.  He  was  subsequently  brought  before  the  Circuit  Court, 
on  a  writ  o{ ^habeas  corpus j  and  remanded,  upon  grounds 
fully  set  forth  in  the  opinion  of  Judge  Betts,  above  cited. 
After  this,  and  after  the  Acting  Secretary  of  State  had  issued 
a  warrant,  directing  the  Marshal  to  deliv^  up  Kaine  to  the 
British  Consul,  the  matter  was  brought  before  the  Supreme 
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Court  of  the  United  States.  That  tribunal  was  divided  in 
opinion  upon  several  questions  involved  in  the  case^  and  au- 
thoritatively decided  only  one  point,  and  that  was,  that  it  had 
BO  jurisdiction  of  the  controversy.  (14  Howard^  103;  3 
Blatchf.  C.  G.  i?.,  1 ;  Opinions  of  jA^ttorneys-Oeneral of  U.  /X, 
vol,  Qyp,9Z.)  Subsequently,  Mr.  Justice  Nelson,  sitting  at 
chambers,  issued  a  writ  of  habeas  corpus^  and  brought  the 
prisoner  before  him.  Upon  the  return  to  the  writ,  it  was  ob- 
jected, that  the  decision  of  Judge  Betts,  sitting  in  the  Circuit 
Court,  upon  the  return  to  the  writ  of  haheoB  corpus  before 
that  Court,  it  being  a  Court  of  competent  jurisdiction  to  hear 
and  determine  the  question  whether  the  commitment  under 
the  Commissioner's  order  or  warrant  was  legal  or  not,  was 
conclusive,  and^  a  bar  to  any  subsequent  inquiry  into  the 
same  matters  by  virtue  of  that  writ.  But  Mr.  Justice  Nelson 
overruled  this  objection,  for  reasons  stated  in  his  opinion. 
(3  Blatchf.  C.  G,  -ff.,  4,  5,  6.)  He  then  proceeded  to  examine 
the  case  on  the  evidence  which  the  Commissioner  had  received 
in  support  of  the  charge,  and  decided  that  the  same  was  not 
competent,  and,  therefore,  did  not  justify  the  conclusion  of 
guilt  at  which  the  Commissioner  had  arrived.  There  were 
other  points  decided  and  enforced  in  the  same  opinion,  which 
it  is  unnecessary  to  mention  in  this  place,  as  they  have  no 
bearing  on  the  case  now  before  the  Court.  It  is  true,  that 
Mr.  Justice  Nelson,  in  the  cascT  of  Kaine,  decided  that  the 
Commissioner  had  no  competent  evidence  before  him.  He, 
therefore,  did  not  directly  determine  the  precise  question 
whether,  if  the  Commissioner  had  had  competent  evidence 
presented  to  him,  tending  to  prove  the  charge  of  criminality, 
it  would  have  been  within  the  rightful  pbwer  of  the  Court,  or 
of  the  Judge  at  chambers,  to  review  that  evidence,  and,  if  he 
thought  it  failed  to  support  the  charge  against  the  prisoner,  to 
discharge  him  from  custody,  under  the  Commissioner's  war- 
rant But  the  whole  spirit  and  scope  of  his  reasoning,  in  the 
opinion  delivered  by  him  in  the  Supreme  Court,  as  well  as  in 
the  one  delivered  by  him  at  chambers,  tend  toward  the  asser- 
tion and  vindication  of  this  power.  To  set  the  matter  at  rest^ 
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however,  I  am  authorized  by  him,  after  full  consultation  on 
the  point,  to  state  that  such  is  his  judgment  of  the  law.  Tt 
is,  then,  the  law  of  this  Court,  and  it  is,  therefore,  the  duty  of 
the  Court,  in  the  present  case,  to  look  into  the  evidence  upon 
which  the  judgment  of  the  Commissioner  rested,  and  which 
he  has  certified  up  to  this  tribunal,  in  compliance  with  the 
writ  directed  to  him,  and  to  pass  upon  its  weight  as  well  as 
upon  its  competency.  Some  practical  considerations  touching 
the  courae  which  should  be  pursued  in  the  performance  of  this 
duty,  in  this  case  and  similar  cases,  will  be  referred  to  in  an- 
other part  of  this  opinion.  I  have  dwelt  at  length  on  this 
branch  of  the  case,  in  order,  if  possible,  to  prevent  miscon- 
struction hereafter,  in  controversies  of  this  character.  I  now 
proceed  to  the  examination  of  this  case  on  its  merits,  and  to 
apply  the  legal  rules  which  must  govern  it. 

The  first  two  objections  to  the  action  of  the  Commissioner, 
raised  by  the  prisoner's  counsel,  rest  upon  the  fact  that  he  was 
arrested  in  Wisconsin,  by  a  special  deputy  of  the  Marshal  of 
the  Southern  District  of  New  York.  It  is  insisted  that  this 
deputy  had  no  legal  authority  to  execute  the  warrant  of  Mr. 
Justice  Nelson  out  of  the  limits  of  this  District,  and  the  27th 
section  of  the  Judiciary  Act  of  September  24rth,  1789,  (1  U, 
S.  Stat,  at  Large^  87,)  is  referred  to  as  conclusive  on  this  point. 
This  section  gives  the  Marshal  no  authority  to  execute  pre- 
cepts beyond  the  limits  of  his  District,  and  |it  is,  therefore, 
argued,  that  the  deputy  in  this  case  could  not  lawfully  execute 
this  warrant  in  another  District.  The  warrant  in  question 
was  issued  by  Mr.  Justice  Nelson  and  addressed  to  the  Mar- 
shals of  the  United  States  for  any  District  respectively,  and  to 
their  deputies,  or  the  deputies  of  any  of  them,  or  to  any  of 
said  deputies.  The  precept  is  to  each  and  every  of  them,  in 
the  name  of  the  President  of  the  United  States,  to  apprehend 
the  said  Phillip  Henrich,  and  forthwith  bring  him  before  the 
said  Justice,  or  before  the  Commissioner  named,  or  some  other 
magistrate,  at  New  York,  &c.  The  operation  of  the  warrant 
is  not  limited  in  terms  to  any  judicial  District.  The  fugitive 
was  not  to  be  apprehended  for  any  crime  committed  against 
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the  United  States,  for  which  he  was  amenable  to  trial  in  any 
particular  District.  His  extradition  was  not  sought  from  any 
District  as  such,  but  from  the  United  States.  He  was  to  be 
arrested  in  order  that  he  might  be  delivered,  on  good  cause 
being  shown,  to  the  agents  of  the  government  from  which  he 
had  fled.  The  section  of  the  Judiciary  Act  referred  to  has  no 
application  to  an  arrest  under  an  extradition  treaty.  No  such 
treaty  was  in  existence  when  the  Act  was  passed,  and  no  pro- 
ceedings under  such  a  treaty  could  have  been  contemplated  by 
itsframers.  Indeed,  an  application  of  the  implied  restrictions 
of  that  Act  relating  to  Marshals,  to  warrants  for  the  arrest  of 
fugitives  from  foreign  States,  would  make  the  execution  of 
these  treaties  depend  wholly  upon  the  magistrates  of  the  Dis- 
trict in  which  such  fugitives  might  be  arrested.  Under  such 
a  construction,  the  hearing  and  delivery  must  be  in  the  District 
where  the  arrest  is  made,  as  no  Judge  or  Marshal  could  re- 
move him  to  an6ther  District. 

The  33d  section  of  the  Judiciary  Act,  authorizing  and 
regulating  the  removal  of  parties  arrested  in  one  District,  to 
be  held  for  trial  in  another,  clearly  has  no  application  to  such 
a  case  as  the  present.  It  is  claimed  that  the  Marshal  of  Wis- 
consin should  have  arrested  Henrich  under  this  warrant.  But 
he  could  not  have  performed  the  duty  required  by  the  war- 
rant, under  the  construction  of  the  law  urged ;  for,  if  his 
powers  under  it  are  to  be  confined  to  his  own  District,  then 
he  could  not  have  executed  that  part  of  the  precept  which  re- 
quired him  to  bring  the  accused  before  Mr.  Justice  Nelson,  or 
Commissioner  White,  at  New  York.  Considering  the  object 
of  the  treaty,  the  provisions  of  the  statute  for  carrying  it  into 
effect,  by  authorizing  the  arrest  of  the  fugitive  in  any  State 
or  Territory  of  the  United  States,  and  the  scope  of  Mr.  Jus- 
tice Nelson's  warrant,  I  am  satisfied  that  the  arrest  was  legal, 
and  that  the  Commissioner  had  jurisdiction. 

The  third  objection  to  the  proceedings  is,  that  the  com- 
plaint upon  which  the  warrant  is  founded  contains  charges  of 
a  large  number  of  offences.  The  claim  is,  that  only  one  crime 
should  be  charged  in  the  sam^  complaint.     No  argument  is 
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necessary  to  refute  sach  an  objection.  If  a  fugitive  can  be 
surrendered  for  the  commission  of  one  forgery,  he  certainly 
can  for  the  commission  of  fourteen,  the  number  charged  in 
this  complaint.  These  offences  are  distinctly  alleged  in  the 
complaint,  and  their  joinder  in  the  same  instrument  is  no 
more  objectionable  than  it  would  be  in  an  indictment.  This 
not  only  might  be,  but  it  is  required  to  be,  done  by  the  laws  of 
the  United  States.  The  complaint  is  specific  and  full,  and  the 
crimes  charged  are  set  forth  with  all  the  particularity  necessary 
in  a  proceeding  of  this  character. 

The  fourth  objection  is  founded  upon  the  admission  by  the 
Commissioner  of  certain  declarations  of  the  prisoner  after  his 
arrest,  sworn  to  by  the  special  deputy  who  had  him  in  custody. 
They  were  of  so  trifling  and  unimportant  a  character  that  I 
should  not  be  justified  in  dwelling  upon  them.  I  think  they 
were  admissible,  but  they  are  of  little  weight  on  a  question  of 
guilt. 

The  fifkh  objection  is,  that  the  documentary  evidence  re- 
ceived by  the  Commissioner  in  support  of  the  charge  of  crim- 
inality, was  inadmissible,  because  not  authenticated  according 
to  law.  This  objection  must  be  tested  by  a  reference  to  the 
Acts  of  Congress  regulating  the  admission  of  evidence  in 
extradition  cases.  The  2d  section  of  the  Act  of  August  12th, 
1848,  (9  U,  S.  Stat,  at  Large,  302,)  provides,  that,  at  the  hear- 
ing upon  the  return  of  the  warrant  of  arrest,  copies  of  the 
depositions  upon  which  an  original  warrant  in  such  foreign 
country  may  have  been  granted,  certified  under  the  hand  of 
the  person  or  persons  issuing  such  warrant,  and  attested,  upon 
the  oath  of  the  party  producing  them,  to  be  true  copies  of  the 
original  depositions,  may  be  received  in  evidence  of  the  crim- 
inality of  the  persons  so  apprehended.  This  provision  was 
altered  and  enlarged  by  the  Act  of  June  22d,  1860,  (12  U.  S. 
Stat  at  Large,  84,)  which  provides,  that,  in  all  cases  where 
any  depositions,  warrants,  or  other  papers,  or  copies  thereof, 
shall  be  offered  in  evidence,  under  the  above  section  of  the  Act 
of  August  12th,  1848,  such  depositions,  warrants,  and  other 
papers,  or  copies  thereof,  shall  be  admitted  and  received  for 
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the  purposes  mentioned  in  said  section,  if  they  shall  be  prop- 
erly aj)d  legally  authenticated,  so  as  to  entitle  them  to  be 
received  for  similar  purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall  have  escaped,  and 
that  thecertificate  of  the  principal  diplomaticor  consular  officer 
of  the  United  States  resident  in  such  foreign  country,  shall  be 
proof  that  any  paper  or  other  document  so  offered  is  authenti- 
cated in  the  manner  required  by  such  Act  of  1860.  It  will  be 
seen,  by  comparing  the  Acts  above  cited,  that  the  one  of  June 
22d,  1860,  enlarges  the  class  of  documentary  evidence  which 
may  be  adduced  in  support  of  the  charge  of  criminality.  In 
addition  to  the  depositions  upon  which  the  foreign  warrant  of 
arrest  may  have  issued,  embraced  in  the  2d  section  of  the  Act 
of  August,  1848,  it  provides  for  the  admission  oi  any  deposi- 
tions, warrants  or  other  papers,  or  copies  of  the  same,  which 
are  so  authenticated  that  the  tribunals  of  the  country  where  the 
offence  was  committed,  would  receive  them  for  the  same  pur- 
pose. Whether  they  ai*e  so  authenticated,  is  to  be  determined 
by  the  certificate  of  our  own  principal  diplomatic  or  consular 
officer  resident  in  the  foreign  country. 

The  papers  offered  in  evidence  are  numerous,  but  I  shall 
notice  only  a  few  of  them.  The  first  to  which  I  will  refer  is 
a  complaint  or  information  of  the  directors  of  the  Khenish 
Bailroad  Company,  dated  at  Cologne,  Januai7  13th,  1866, 
addressed  to  the  Royal  Chief  Procurator.  This  is  not  a  merely 
formal  accusation,  containing  only  technical  allegations  of  the 
forgeries  in  question,  but  an  elaborate  statement  of  facts  and 
circumstances  in  support  of  the  charge.  A  further  complaint 
and  statement  of  the  same  character  is  appended  to  this,  dated 
five  days  later.  The  two  for»n  one  document.  This  paper  is 
properly  attested  as  a  true  copy,  by  the  secretary  of  the  Coun- 
ty Court,  under  seal.  The  secretary's  signature  is  attested  by 
the  President  of  the  Court,  under  seal,  and  the  latter  adds  a 
certificate  that  the  document  is  a  valid  piece  of  evidence  by 
the  laws  of  Prussia.  The  signature  of  the  President  is  then 
attested,  and  the  same  certificate,  as  to  the  validity  of  the 
document  as  evidence,  is  given,  under  seal,  by  the  First  Presi- 
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dent  of  the  Royal  Rhenish  Court  of  Appeals.  The  signature 
of  the  latter  is  then  attested  by  the  Minister  for  Foreign 
Affairs.  The  document  is  then  authenticated  by  our  late 
Minister  at  Berlin,  Mr.  Wright,  with  his  certificate  that  the 
paper  is  legally  authenticated,  so  as  to  be  entitled  to  be  re- 
ceived for  similar  purposes  by  the  tribunals  of  the  Kingdom 
of  Prussia.  This  certificate  is  under  the  seal  of  the  United 
States  Legation. 

Some  criticism  has  been  made  upon  the  certificate  of  Mr. 
"Wright,  on  the  ground  that  it  does  not  state  explicitly  that 
this  paper  is  admissible  by  the  tribunals  of  Prussia  in  support 
of  the  charge  of  criminality.  It  is  urged  that  the  words 
"  similar  purposes,"  in  the  certificate,  are  not  definite  enough. 
By  reference  to  the  2d  section  of  the  Act  of  August  12th, 
1848,  it  will  be  seen,  that  the  purposes  for  which  certain  docu- 
mentary evidence  was  made  admissible,  were,  to  support  the 
charge  of  criminality.  The  documentary  evidence  made  ad- 
missible by  the  Act  of  June  22d,  1860,  is  declared  to  be  for 
the  same  purposes  mentioned  in  the  2d  section  of  the  Act  of 
1848,  and  includes  all  papers  which  are  received  by  the  for- 
eign tribunals  for  "  similar  purposes."  The  meaning  of  the 
certificate  is  perfectly  obvious,  when  considered  in  reference 
to  its  object,  and  in  connection  with  the  certificates  of  the 
Prussian  oflScials.  The  latter  declare  it  to  be  a  valid  piece  of 
evidence  touching  the  charge  of  criminality,  which  it  embraces 
and  sets  forth  with  particularity.  This  paper  is  authenticated 
by  our  Minister,  is  made  admissible  by  our  statute,  and  was, 
therefore,  properly  received  by  the  Commissioner.  The  same 
remarks  apply  to  the  depositions,  twelve  in  number,  which  are 
also  fully  attested  by  various  Prussian  oflicials,  and  to  which 
a  similar  certificate  of  our  Minister  is  attached. 

By  these  documents,  to  say  nothing  of  others  in  the  case, 
it  appears,  that  the  prisoner  was  the  Secretary  of  the  Rhenish 
Railroad  Comyany  at  Cologne  ;  that  that  Company  purchased 
lands  of  various  parties  ;  and  that  he  obtained  and  applied  to 
his  own  use  the  purchase  money  in  a  number  of  instances,  by 
forging  the  names  of  tiie  vendors  to  receipts,  or  by  the  use  qf 
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such  receipts  knowing  them  to  be  forged.  The  evidence  of 
forgery  is  very  strong,  and,  so  far  as  its  weight  is  concerned, 
is,  in  the  language  of  the  treaty,  "  such  evidence  of  criminality, 
as,  according  to  the  laws  of  the  place  where  the  fugitive  or 
pei-son  so  charged  shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial,  if  the  crime  or  oifence  had  there 
been  committed."  There  is  other  evidence  in  the  case,  which 
I  have  not  deemed  it  necessary  to  comment  upon.  I  am  satis- 
lied  that  the  Commissioner  came  to  a  correct  conclusion,  and 
shall,  therefore,  dismiss  the  writ,  and  remand  the  prisoner  to 
the  custody  of  the  Marshal,  to  be  held  by  him  under  the  Com- 
missioner's warrant,  to  await  the  final  action  of  the  Executive 
authorities  at  Washington. 

Before  finally  dismissing  this  case,  I  will  endeavor  to  make 
some  suggestions  which  may  tend  to  prevent  some  of  that  un- 
certainty, confusion  and  prolixity  which  have  so  often  charac- 
terized these  proceedings  under  our  extradition  treaties. 

1.  It  would  seem  indispensable  that  a  demand  for  the  sur- 
render of  the  fugitive  should  be  first  made  upon  the  Executive 
authorities  of  the  Government,  and  a  mandate  of  the  Presi- 
dent be  obtained,  before  the  Judiciary  is  called  upon  to  act. 
(See  Mr.  Justice  Nelson's  opinion.  In  re  KaiiWy^  Blatchf.  G. 
C.  H.j  9.)  At  all  events,  this  would  be  the  better  practice, 
and  one  in  keeping  with  the  dignity  to  be  observed  between 
nations,  in  such  delicate  and  important  transactions. 

2.  Where  the  warrant  of  arrest  is  returnable  before  a 
Commissioner  for  hearing,  it  should  be  one  who  has  been  pre- 
viously designated  by  the  Circuit  Court  under  which  he  holds 
his  ofiice,  as  a  Commissioner  for  that  purpose.  (In  re  Kaine^ 
14  Howard,  142, 143.) 

3.  Each  piece  of  the  documentary  evidence  offered  by  the 
agents  of  the  foreign  government,  in  support  of  the  charge  of 
criminality,  should  be  accompanied  by  a  certificate  of  the 
principal  diplomatic  oi?  consular  oflScer  of  the  United  States, 
resident  in  the  foreign  country  from  which  the  fugitive  shall 
have  escaped,  stating  clearly  that  it  is  properly  and  legally 
authenticated,  so  as  to  entitle  it  to  be  received  in  evidence  in 
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support  of  the  same  criminal  charge  by  the  tribunals  of  such 
foreign  country. 

4.  The  Commissioner  before  whom  an  alleged  fugitive  is 
brought  for  hearing,  should  keep  a  record  of  all  the  oral  evi- 
dence taken  before  him,  taken  in  narrative  form  and  not  by 
question  and  answer,  together  with  the  objections  made  to  the 
admissibility  of  any  portion  of  it,  or  to  any  part  of  the  docu- 
mentary evidence,  briefly  stating  the  grounds  of  such  objec- 
tions, but  he  should  exclude  from  the  record  the  arguments 
and  disputes  of  counsel. 

5.  The  parties  seeking  the  extradition  of  the  fugitive  should 
be  required  by  the  Commissioner  to  furnish  an  accurate  trans- 
lation of  every  document  offered  in.  evidence  which  is  iu  a 
foreign  language,  accompanied  by  an  affidavit  of  the  trans- 
lator, made  before  him  or  some  other  LTnited  States  Commis- 
sioner, or  a  Judge  of  the  United  States,  that  the  same  is  cor- 
rect. 

6.  The  complaint  upon  which  a  warrant  of  arrest  is  asked 
should  set  forth  clearly,  but  briefly,  the  substance  of  the  offence 
charged,  so  that  the  Court  can  see  that  one  or  more  of  the 
particular  crimes  enumerated  in  the  treaty,  is  alleged  to  have 
been  committed.  This  complaint  need  not  be  drawn  with 
the  formal  precision  and  nicety  of  an  indictment  for  final  trial, 
but  should  set  forth  the  substantial  and  material  features  of 
the  offence. 

It  should  be  underatood  that,  in  the  exercise  of  this  power 
of  revising,  on  habeas  corpus^  the  judgment  of  the  Commis- 
sioner, this  Court  will  not  reverse  his  action  upon  trifling 
grounds,  or  for  mere  errors  in  form.  When  designated  by  the 
Court,  he  is  fully  empowered  to  hear  and  decide  the  questions 
of  criminality,  and,  where  he  has  legal  evidence  before  him, 
this  Court  will  not  reverse  his  judgment  except  for  substantial 
error  in  law,  or  for  such  manifest  error  in  fact,  as  would  war- 
rant a  Court  in  granting  a  new  trial  for  a  verdict  against  evi- 

denca 

I  have  had  a  full  consultation  with  my  brethren,  Mr.  Jus- 
tice Nelson  and  Judge  Blatchford,  in  reference  to  this  case. 
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and  I  am  authorized  to  state  that  thej  coDciir  with  me  in  the 
views  expressed  in  this  opinion. 

Let  an  order  be  entered  dismissing  the  writ  of  habeas  cor- 
pus  in  this  case,  and  remanding  the  prisoner  to  the  custody  of 
the  Marshal,  under  the  Commissioner's  warrant.       ^  . 

'^AFTEBthe  foregoing  decision  was  rendered,  the  counsel  for 
Henrich  applied  to  Mr.  Justice  Nelson,  and  also  to  Judge 
Shipman,  to  allow  an  appeal  in  the  case,  to  the  Supreme  Court. 
The  application  was  refused  by  each  of  them,  on  the  ground 
1  that  the  ftabeas  corpus  in  this  case  was  issued  under  the  au- 
thority conferred  by  the  14th  section  of  the  Judiciary  Act  of 
September  24th,  1789,  (1  U.  S.  Stat,  at  Large,  81 ;)  that  no 
appeal  was  provided  for  by  law,  in  the  case  of  a  habeas  corpus 
issued  under  that  Act ;  and  that  the  appeal  provided  for,  in 
cases  of  habeas  corpus,  by  the  1st  section  of  the  Act  of  Feb- 
ruary 6th,  1867,  (14  U.  S.  Stat,  at  Large,  385,)  was  confined 
to  cases  where  the  habeas  corpus  was  issued  under  the  authority 
conferred  by  the  last  named  Act,  which  was  an  authority  in 
addition  to  the  authority  theretofore  conferred  by  law,  and 
extended  to  cases  not  covered  by  the  Act  of  1789,  where  a 
person  was  "  restrained  of  his  or  her  liberty  in  violation  of 
the  Constitution  or  of  any  treaty  or  law  of  the  United  States," 


The  United  States  vs.  Geobge  B.  Nolton. 

An  indictment  for  smuggling  goods  C^om  Canada  into  the  United  States,  charg- 
ing that  the  goods  were  brought  in  without  an  invoice,  and  without  the  pay- 
ment of  duties,  cannot  be  maintained  under  the  19th  section  of  the  Act  of 
August  30th,  1842,  (5  U.  8.  SkU.  cU  Large,  665.) 

Such  importations  are  governed  by  the  Act  of  March  2d,  1821,  (3  IT,  S.  Stat, 
ai  Large,  616,)  which  requires  only  the  delivery  to  the  Collector  of  the  verified 
manifest  of  goods  imported  from  an  adjacent  foreign  territory  and  the  pay- 
ment of  the  duties. 

(Before  Nelson,  J.,  Northern  District  of  New  Tork,  July,  11th,  1867.) 
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This  was  a  motion  to  quash  an  indictment  for  smuggling, 
founded  on  the  19th  section  of  the  Act  of  August  30th,  1842, 
(5  T],  S.  Stat,  at  Large^  566.)  The  gravamen  of  the  indict- 
ment was,  smuggling  from  Canada  into  the  collection  district 
of  Cape,  Vincent,  in  the  Northern  District  of  New  York. 
The  indictment  charged,  that  the  goods  were  liable  to  duties 
and  should  have  been  invoiced  and  the  duties  paid,  but  that 
they  were  brought  in  without  an  invoice  and  without  the  pay- 
ment of  duties. 

Nelson,  J.  The  objection  to  the  indictment  is,  that  the 
19th  section  of  the  Act  of  August  30th,  1842,  does  not  apply 
to  the  case  of  goods  imported  from  an  adjacent  foreign  terri- 
tory ;  and  that  such  importations  are  governed  by  the  Act  of 
March  2d,  1821,  (3  TJ,8,  Stat,  at  Large^  616,)  which  requires 
only  that  a  manifest  of  the  goods,  duly  verified,  shall  be  de- 
livered to  the  Collector,  and  the  duties  paid,  and  that,  in  case 
of  default,  the  goods  shall  be  forfeited,  together  with  the  ves- 
sel or  vehicle,  and  the  party  be  subject  to  a  penalty  of  $400, 
altered  and  increased  by  the  Act  of  March  3d,  1823,  (3  U,  S. 
Stat  at  Large^  781,)  to  a  penalty  of  four  times  the  value  of 
the  goods.  The  law  has  now  been  changed  by  the  4th  section 
of  the  Act  of  July  18th,  1866,  (14  U.  S.  Stat,  at  La/rge,  179.) 

As  the  alleged  offence  was  committed  before  the  Act  of 
1866  was  passed,  I  do  not  see  how  this  indictment  can  be  up- 
held, and  must,  therefore,  grant  the  motion  to  quash  it.  (See 
United  States  v.  Smith,  2  Blatchf.  G.  C.  R.,  127.) 
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Hexbt  B.  Goodyear,  as  Administrator,  cfec,   op  Nelson 
Goodyear,  deceased,  and  Conrad  Poppenhusen 

William  Mullee  and  John  Miller.    In  Equity. 

Oircumstancea  stated,  under  which  defendants  cliarged  with  violating  an  injunc- 
tion issued  to  restrain  the  infringement  of  Letters  Patent,  are  entitled  to  little 
favor  or  consideration. 

The  extent  of  the  claims  of  the  two  Letters  Patent  No.  556  and  65*7,  reissued 
to  Henry  B.  Goodyear,  as  administrator,  &c. ,  of  Nelson  Gk)odyear,  deceased, 
May  18th,  1858,  for  an  "  improvement  in  the  manufacture  of  India  rubber," 
defined. 

The  patentee  is  not  limited,  by  those  patents,  to  a  quantity  of  sulphur  not  ex- 
ceeding one  pound  to  a  pound  of  gum,  provided  the  substance  produced  has 
the  qualities  of  the  substance  referred  to  in  his  patents. 

It  is  an  infringement  of  those  patents,  to  make  a  substance  having  the  properties 
of  the  substance  referred  to  in  those  patents,  by  compounding  as  much  as 
twenty-two  ounces  of  sulphur  with  a  pound  of  gum  and  subjecting  the  mix- 
ture to  the  heating  process  described  in  those  patents. 

It  is  a  violation  of  an  injunction  against  the  infringement  of  those  patents,  for 
a  defendant  to  fit  up  machinery  and  keep  it  in  running  order,  in  a  factory 
which  he  knows  is  making  hard  India  rubber  in  violation  of  those  patents. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  July  31st,  ISGt.) 

These  were  separate  motions  for  attachments  against  the 
two  defendants,  for  alleged  violations  of  an  injunction.  The 
injunction  was  a  perpetual  injunction,  issued  on  the  18th  of 
October,  1866,  in  pursuance  of  a  decree  made  on  a  final  hear- 
ing in  this  cause.  The  injunction  restrained  the  defendants 
from  "making,  manufacturing  and  selling,  in  violation  of" 
Letters  Patent  of  the  United  States,  reissued  on  the  18th  of 
May,  1868,  to  Henry  B.  Goodyear,  as  administrator  of  the 
estate  of  Nelson  Goodyear,  deceased,  for  "  a  new  and  useful 
improvement  in  the  manufacture  of  India  rubber,"  and  known 
and  distinguished  as  reissues  Nos.  556  and  557,  and  extended 
for  seven  years  from  May  6th,  1865,  "  any  combs  or  other 
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articles  which  are  made  and  raanafactured  of  India  rubber,  or 
other  vulcanizable  gum,  mixed  with  sulphur,  or  any  equivalent 
therefor,  feither  with  or  without  auxiliary  ingredients,  in  the 
proportion  of  one  pound  of  India  rubber,  or  other  vulcanizable 
gjim,  to  about  from  four  ounces  to  a  pound  of  sulphur,  and 
then  subjecting  such  mixture  of  India  rubber,  or  other  vulcan- 
izable gum,  and  sulphur,  or  any  equivalent  therefor,  to  a  high 
degree  of  artificial  heat,  substantially  as  described  and  claimed 
in  the  said  two  reissued  Letters  Patent."  This  injunction  was 
served  on  the  defendant  MuUee  on  the  6th  of  November,  1866, 
and  on  the  defendant  Miller  on  the  20th  of  December,  1866. 

Charlea  M.  Keller  and   WiUiam  J,  A.  FvUer^  for  the 
plaintitfs. 

Edmund  Wetmore  and  Thomas  Darlington^  for  the  de- 
fendants. 

Blatchford,  J.  Both  of  the  defendants  have  been  infring- 
ing these  patents  for  several  years,  at  three  places  in  Pennsyl- 
vania, and  at  New  York  city,  and  the  various  establishments 
in  which  they  have  been  working  have  been  broken  up  by  the 
process  of  the  Courts.  All  the  establishments  in  which  Miller 
has  worked  since  1862  have  been  factories  engaged  in  infring- 
ing these  patents.  They  are  skilful  workmen,  fully  acquainted 
with  the  process  and  the  article  described  in  the  Goodyear 
patents.  Mullee  learned  the  business  of  making  combs  in  the 
factory  of  the  plaintiff  Poppenhusen.  On  the  22d  of  Decem- 
ber, 1862,  the  defendants,  having  been  engaged  in  infringing 
these  patents,  and  having  thus  rendered  themselves  liable  to 
suit  therefor,  entered  into^a  written  agreement  with  the  plain- 
tiff Poppenhusen,  who  is  the  sole  licensee,  under  the  patents, 
for  the  manufacture  and  sale  of  combs  and  other  articles, 
which  agreement,  after  reciting  that  Mullee  and  Miller  had 
rendered  themselves  liable  to  a  suit  for  their  infringment  of  the 
patents,  and  that  it  was  deemed  expedient  by  the  parties  that 
a  settlement  should  bo  made  to  prevent  all  future  legal  pro- 
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ceedings,  contained  the  following  provisions :  (1)  Mullee  and 
Miller  adnf)itted  the  validity  of  the  patents,  and  agreed  that 
they  would  never,  diying  the  existence  of  the  patents,  or  of  any 
extension  of  them,  "  engage,  either  directly  or  indirectly,  or 
in  any  way,  shape  or  manner,  in  the  manufacture  of  any 
article,  of  any  kind,  made  of  what  is  known  as  vulcanite,  or 
the  hard  compound  of  India  rubber  or  other  yulcanizable 
gums,  or  in  the  sale  of  the  same,  and  will  not  aid,  assist  or  abet 
any  one  who  is  engaged,  or  may  hereafler  engage,  in  the  manu- 
facture or  sale  of  such  articles ;  "  (2)  Poppenhusen  released 
Mullee  and  Miller  from  all  damages  which  he  had  sustained 
by  reason  of  their  infringements  of  the  patents,  and  agreed 
that  he  would  never  at  any  time  collect  such  damages  from 
them.  Notwithstanding  this  agreement,  the  defendants  went 
on  persistently  infringing  the  patents,  by  making  India  rubber 
combs  in  violation  of  them.  For  such  an  infringement  by 
them  this  suit  was  brought,  which  resulted  in  the  injunction, 
the  alleged  violation  of  which  is  complained  of.  These  facta 
are  referred  to,  for  the  purpose  of  showing  how  little  favor  or 
consideration  the  defendants  are  entitled  to,  and  how  improb- 
able it  is,  that,  if  they  have  in  fact  violated  the  injunction, 
they  have  done  so  innocently  and  unwittingly. 

In  regard  to  Mullee,  it  appears,  that  since  the  injunction 
was  served  upon  him,  he  has  made  and  sold  combs  composed  of 
India  rubber  and  sulphur  vulcanized  by  a  high  degree  of  arti- 
ficial heat,  and  having  the  properties  possessed  by  the  article 
described  in  the  Goodyear  patents.  These  combs  he  made  at 
Chesterville,  in  Pennsylvania,  and  brought  to  New  York  as 
samples  to  obtain  orders,  where  some  of  them  were  sold  by 
his  agent,  from  whom  he  received  the  pay  therefor.  The  only 
defence  set  up  by  Mullee,  in  excuse  for  this  act,  is,  that,  in  the 
combs  in  question,  the  India  rubber  and  sulphur  are  combined 
in  the  proportion  of  eighteen  ounces  of  sulphur  to  sixteen 
ounces  of  India  rubbber,  and  that  the  combs  are  made  by  a 
process  used  for  combining  the  India  rubber  with  the  sulphur, 
whereby  it  is  possible  to  combine  as  much  as  twenty-two 
t)nnce8  of  sulphur  with  sixteen  ounces  of  India  rubber,  and 
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then  vulcanize  the  compound  by  a  high  degree  of  artificial 
heat,  BO  as  to  produce  a  useful  article  of  hard  India  rubber. 
It  is  alleged,  that  this  process  and  the  article  resulting  are  not 
covered  by  the  Goodyear  patents,  and  that,  therefore,  Mullee, 
in  making  the  combs  in  question,  has  not  been  guilty  either 
of  violating  the  injunction  or  of  infringing  the  patents.  It  is 
important,  therefore,  to  inquire  as  to  what  is  covered  by  these 
patents. 

Nelson  Goodyear,  in  December,  1849,  filed  in  the  Patent 
OflBce  a  caveat^  containing  a  description  of  the  invention  for 
which  he  applied  for  a  patent  in  December,  1850,  and  for 
which  he  obtained  the  patent  on  the  6th  of  May,  1851.  It 
was  reissued  in  two  parts  on  the  18th  of  May,  1858.  In 
the  caveat  he  states,  that  his  ''  invention  or  discovery  consists 
in  the  production,  by  means  of  a  composition  of  India  rubber 
and  sulphur  subjected  to  intense  heat,  of  a  new  and  useful 
substance,  hitherto  unknown,  resembling,  in  hardness,  bone  or 
horn,  but  more  extensively  applicable,  and  less  costly  in  use, 
than  either  of  those  substances  ;  "  that  "  the  main  and  indis- 
pensable ingredients  of  the  composition  are  India  rubber,  or 
caoutchouc,  and  sulphur ;"  that  of  these  he  takes  "  certain 
proportions,  say  equal  parts  by  weight  of  each,"  and  mixes 
them  "  thoroughly  in  any  convenient  manner  ;"  that  "  these 
proportions  may,  however,  be  considerably  varied,  without 
changing  materially  the  product ;"  that  "  no  precise  rule  of 
proportions  can  be  given,  or  definite  limits  assigned,  when  sul- 
phur alone  is  combined  with  rubber ;"  and  that  "  a  much  less 
quantity  of  sulphur  than  four  ounces  to  a  pound  of  rubber 
would  be  insuflicient  in  any  case."  In  the  patent  of  May,  1851, 
after  describing  the  process  of  compounding  the  India  rubber 
and  sulphur  and  combining  with  them  other  ingredients,  he 
states  as  follows  :  "  The  proportions  specified  of  both  these 
compounds  may  be  considerably  varied,  without  materially 
changing  the  result,  but  in  no  case  will  a  much  less  quantity 
of  sulphur  than  four  ounces  to  every  pound  of  caoutchouc  be 
sufficient,  in  which  respect,  particularly,  my  compounds  diflTer 
very  essentially  from  every  other  composition  of  India  rubber 
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in  use,  as,  in  all  other  rubber  compositions,  the  least  quantity 
of  sulphur  that  will  suflSce  to  cure  the  article,  is  aimed  at." 

The  patents  of  May.  1858,  are  a  division  into  two  reissues, 
one.  No.  556,  for  the  process,  and  the  other,  No.  557,  for  the 
product.  No.  556  states,  that  the  improvement  covered  by 
that  patent  ''consists  in  thoroughly  mixing  India  rubber,  or 
other  vulcanizable  gum,  with  sulphur,  whether  with  or  with- 
out auxiliary  ingredients,  in  the  proportion  of  about  four 
ounces  to  a  pound  of  sulphur  to  a  pound  of  the  gum,  and  then 
subjecting  the  same  to  a  high  degree  of  artificial  heat,  as  in 
the  said  vulcanizing  process  of  Charles  Goodyear,  until  the 
compound  shall  have  acquired  the  required  hard  and  tough 
property  found,  in  various  degrees,  in  ivory,  bone,  tortoise 
shell  and  horn,  and  the  spring-like  property,  under  flexure, 
found  in  whalebone."  No.  557  states,  that  the  invention 
covered  by  that  patent  "  consists  in  the  production  of  a  new 
manufacture  or  artificial  substance  having  the  hard  and  tough 
properties  found,  in  various  degrees,  in  ivory,  bone,  tortoise 
shell  and  horn,  and  the  spring-like  property,  under  flexure, 
of  whalebone,  and  which,  in  the  process  of  manufacture,  is 
plastic,  so  that  it  can  be  moulded  or  modelled  with  facility  into 
any  desired  shape,  and  which,  when  completed,  may  be 
wrought  and  polished  to  as  high  a  degree  as  any  of  the  native 
substances  for  which  it  is  a  substitute,  which  said  manufacture 
or  artificial  substance  is  produced  by  the  admixture  of  India 
rubber,  or  other  vulcanizable  gums,  and  sulphur,  in  the  pro- 
portions of  one  pound  of  the  gum  to  about  from  four  ounces 
to  a  pound  of  sulphur^  whether  alone  or  with  other  substances, 
and  then  subjected  to  a  high  degree  of  heat,  which  should  not 
be  less  than  from  260®  to  275®  Fahrenheit's  scale,  during  a 
period  of  six  or  more  hours,  or  until  the  required  degree  of 
hardness  has  been  obtained."  No  556  and  No.  557  then  both 
of  them  go  on  to  describe  the  mode  of  procedure  in  working 
the  invention,  and  they  both  use  this  language:  "The  India 
rubber,  or  any  of  the  allied  gums  which  are  known  to  be  vul- 
canizable by  the  before  named  process  of  Charles  Goodyear, 
is  thoroughly  mixed  with  sulphur,  as  for  the  well  known  vul- 
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canizing  process,  but  in  different  proportions,  as,  in  the  work- 
ing of  the  said  vulcanizing  process  of  tlie  said  Charles  Good- 
year, the  best  results  are  obtained  by  the  use  of  the  smallest 
proportional  quantity  of  sulphur  which  will  suffice  to  produce 
the  change  termed  vulcanization,  and  which  is  usually  not 
over  one  ounce  of  sulphur  to  a  pound  of  gum,  while  so  small 
a  proportional  quanity  of  sulphur  would  entirely  fail  of  pro- 
ducing the  result  obtained  by  the  improved  process  of  the 
said  Nelson  Goodyear,  After  the  gum  and  sulphur  have  been 
thoroughly  incorporated,  and  while  the  compound  is  in  a  plas- 
tic state,  it  may  be  rolled  into  sheets,  or  put  into  any  form 
desired,  by  moulding  or  otherwise,  and  then,  whetherin  moulds 
or  otherwise,  subjected  to  a  high  degree  of  heat,  which  should 
not  be  less  than  from  260°  to  275°  of  Fahrenheit's  scale, 
in  a  steam  or  other  heater,  and  kept  there  about  six  hours 
or  more,  that'  is,  until  the  compound  substance  has  attained 
the  required  degree  of  hardness."  The  patents  then  go  on  to 
speak  of  the  substitution,  for  purposes  of  economy  and  other 
objects,  of  other  substances,  for  a  portion  of  the  sulphur,  in 
the  compound,  and  afterwards  state :  ''The  various  additional 
or  auxiliary  ingredients  only  affect  the  product  in  degree,  a& 
the  character  of  the  new  manufacture  or  substance  is  depend- 
ent upon  the  use  of  caoutchouc,  and  a  sufficient  proportional 
quantity  of  sulphur,  and  a  sufficiently  high  degree  of  heat, 
continued  long  enough,  to  induce  the  change  indicated.  And, 
although  much  latitude  may  be  taken  in  the  proportional 
quantity  of  sulphur,  a  proportion  much  less  than  four  ounces 
to  a  pound  of  caoutchouc  will  utterly  fail  to  produce  the  new 
substance  or  manufacture  hereinbove  described." 

These  patents  have  heretofore  been  before  this  Court.  In 
the  case  of  Goodyear  v.  The  New  York  GuUa  Percha  Co,, 
(2  Fisher* s  Patent  Cases^  312,)  decided,  on  final  hearing,  before 
Mr.  Justice  Nelson  and  Judge  Smalley,  in  October,  1862,  it 
was  set  up,  as  a  defence  to  a  bill  in  Equity  filed  for  the  in- 
fringement of  the  patents,  that  the  defendants  were  manufac- 
turing hard  India  rubber  under  a  patent  granted  to  Austin  G. 
Day,  November  9th,  1838,  and  by  a  process  different  from  that 
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described  in  the  Goodyear  patents.  The  Court,  Mr.  Justice 
Nelson  delivering  its  opinion,  upheld  the  validity  of  the  pat- 
ents and  the  novelty  of  the  inventions  covered  by  them,  after 
a  full  investigation.  It  was  claimed,  in  that  suit,  by  tlie  de- 
fence, that  the  hard  compound  made  under  the  Day  patent 
was  made  by  a  process  differing,  in  length  of  time,  in  the  de- 
gree of  heat,  in  the  proportion  of  the  ingredients,  and  in  the 
mode  of  equalizing  the  temperature,  from  that  described  by 
Nelson  Goodyear.  Day  claimed  in  his  patent  three  things  : 
(1.)  Running  the  heat,  for  vulcanizing  the  hard  compound, 
through  the  high  range  of  temperature,  and  the  comparatively 
great  length  of  time,  set  forth  in  his  patent,  that  is,  commenc- 
ing the  heat  at  about  275°  and  carrying  the  same  to  300°  and 
upwards ;  (2.)  Making  the  compound  of  two  parts  by  weight 
of  rubber,  or  other  vulcanizablegum,  and  one  part  of  sulphur, 
when  such  composition  is  preparatory  to  such  running  of  the 
heat ;  (3.)  Equalizing  the  temperature,  in  the  heating  appara- 
tus, by  mechanical  means,  as  set  forth.  This  Court  decided, 
in  the  case  referred  to,  that  there  was  nothing  on  the  subject 
of  the  degree  of  heat  in  making  the  hard  compound,  described 
in  the  Day  patent,  that  was  not  found  in  the  Nelson  Goodyear 
patents ;  and  that,  in  view  of  what  was  stated  by  Nelson 
Goodyear,  in  his  caveat  and  patents,  in  regard  to  the  propor- 
tional quantities  of  India  rubber  and  sulphur  to  be  used  in 
making  the  compound,  there  was  no  ground  for  Day's  claim 
to  an  improvement  in  that  respect. 

Now,  in  view  of  the  language  contained  in  the  caveat  and 
patents  of  Nelson  Goodyear,  and  of  the  construction  thus  put 
by  this  Court  upon  the  patents,  it  is  manifest  that  the  inven- 
tion of  Nelson  Goodyear  consists  in  producing  a  substance 
having  the  qualities  named  by  him,  and  produced  by  mixing 
sulphur  with  a  vulcanizable  gum,  in  the  proportions  of  one 
pound  of  gum  to  a  quantity  of  sulphur  sufficient  to  produce 
such  substance,  and  then  subjecting  the  compound  to  a  degree 
of  artificial  heat  sufficiently  high  to  produce  such  substance, 
for  a  length  of  time  sufficient  to  produce  it.  As  to  the  quan- 
tity of  sulphur,  the  patentee  says,  in  effect,  that  you  will  not 
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obtain  the  desired  result  if  you  use  materially  less  than  four 
ounces  of  sulphur  to  a  pound  of  gum,  but  that,  beyond  that 
quantity,  any  quantity  that  will  induce  the  change  indicated, 
is  within  the  scope  of  his  invention  and  claim.  So,  in  regard 
to  the  degree  of  heat,  he  says,  in  effect,  that  you  will  not  ob- 
tain the  desired  result  if  you  use  a  less  degree  of  heat  than 
one  from  260°  to  275°  of  Fahrenheit,  continued  six  hours  or 
Uiore,  but  that  you  will  still  be  within  the  range  of  his  inven- 
tion, if  you  apply  to  such  compound  a  sufficiently  high  degree 
of  heat,  continued  long  enough,  to  induce  the  change  indicated. 
There  is  no  foundation  for  the  suggestion,  that  the  patentee  is 
limited  to  a  quantity  of  sulphur  not  exceeding  one  pound  to  a 
pound  of  gum,  or  that  a  quantity  of  sulphur  as  great  as 
twenty-two  ounces  to  a  pound  of  gum  is  not  within  the  claims 
of  his  patents,  provided  the  substance  produced  has  the  quali- 
ties of  the  substance  referred  to  in  his  patents. 

The  combs  made  and  sold  by  Mullee  are  made  of  a  sub- 
stance which  has  the  properties  of  the  substance  referred  to  in 
the  patents,  and  is  compounded  of  the  ingredients  named  in 
the  patents,  mixed  in  proportions  within  the  range  covered  by 
the  patents,  and  subjected  to  the  heating  process  described  in 
the  patents.  Mullee  does  not  claim  that  his  combs  were  made 
under  any  patent,  but  he  refere  to  an  application  for  a  patent 
made  May  14th,  1867,  by  one  Stanton  Mullee,  and  io2L  caveat 
filed  July  5th,  1867,  by  the  defendant  Mullee  himself,  as  de- 
scribing the  particular  process  by  which  the  combs  were  made. 
The  caveat  is  not  produced,  although  the  affidavit  of  the  de- 
fendant Mullee  states,  that  the  combs  were  made  particularly 
under  the  invention  set  forth  in  the  ca/veat.  It  is  alleged,  how- 
ever, that  the  combs  were  made  according  to  the  process  de- 
scribed in  the  application  referred  to,  which  is  put  in  evidenc^. 
The  specification,  forming  part  of  that  application,  states,  that 
the  invention  has  for  its  object  the  production  of  a  hard  rubber 
compound,  which  shall  contain  a  much  larger  proportion  of 
sulphur,  and  which  can  be  made  much  cheaper  than  by  any 
previously  known  process.  It  then  describes  the  process, 
which  consists  in  grinding  the  sulphur,  and  then  passing  it 
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successively  through  three  sieves,  each  finer  than  the  preceding 
one,  and  then  drying  it,  and  then  grinding  the  rubber  and 
placing  it  in  a  mixing  mill,  containing  two  rolls,  one  of  them 
heated,  to  which  the  rubber  adheres,  when  the  dry  sulphur  is 
applied  to  it  in  small  quantities  at  a  time,  until  the  proper 
quantity  is  taken  up.  The  specification  then  says,  that  the 
quantity  of  sulphur  "  should  never  be  less  than  a  pound  of 
sulphur  to  one  pound  of  rubber,"  and  may  be  "  increased  to 
twenty-two  ounces  to  a  pound  of  rubber,  when  a  still  cheaper 
article  is  desired."  It  then  describes  the  apparatus  for  heating, 
and  states  the  degrees  of  heat  used,  which  are  within  the 
range  covered  by  the  Goodyear  patents.  There  is  nothing  in 
all  this  which  takes  the  process  or  the  product  out  of  the  scope 
of  the  Nelson  Goodyear  patents,  or  enables  the  process  to  be 
used  for  making  the  product,  or  the  product  to  be  made  by 
the  process,  without  liability  for  thereby  infringing  the  Good- 
year patents. 

The  defendant  Mullee  has,  therefore,  infringed  the  patents 
and  violated  the  injunction,  and  an  attachment  must  issue 
against  him.  He  has  made  and  sold,  in  violation  of  the  pat- 
ents, combs  made  of  India  rubber  mixed  with  sulphur,  in  the 
proportion  of  one  pound  of  India  rubber  to  about  from  four 
ounces  to  a  pound  of  sulphur,  the  mixture  being  subjected  to 
a  high  degree  of  artificial  heat,  substantially  as  described  and 
claimed  in  the  patents.  It  is  true,  that  he  disclaims  all  inten- 
tion of  disregarding  or  contemning  the  process  of  this  Court, 
and,  in  view  of  the  peculiar  language  of  the  injunction,  it  is* 
possible  he  may  have  honestly  supposed  that,  if  he  used  more 
than  a  pound  of  sulphur  to  a  pound  of  gum,  he  was  not  in- 
fringing the  patents.  There  are  many  circumstances,  however, 
in  the  case,  which  militate  against  this  view,  and,  in  the  pro- 
ceedings on  the  attachment,  an  opportunity  will  be  offered  to 
both  parties  to  produce  further  testimony  on  this  point,  with 
a  view  to  determining  as  to  what  punishment  shall  be  awarded 
for  the  contempt. 

In  regard  to  the  defendant  Miller,  he  has,  since  the  service 
on  him  of  the  injunction,  been  guilty  of  fitting  up  machinery 
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and  keeping  it  in  running  order,  in  a  factory  in  Herkimer 
county,  New  York,  which  he  knew  was  making  hard  India 
rubber  in  violation  of  the  patents.  This  business  he  continued 
for  some  two  months.  He  has  been  guilty  of  a  clear  yiolation 
of  the  injunction  and  an  attachment  must  issue  against  him. 
He  attempts  to  excuse  himself  by  alleging  that,  before  he  en- 
tered on  this  business,  he  took  the  advice  of  his  counsel,  and 
was  informed  that  he  could  rightfully  work  for  wages  in  the 
factory  of  another  person,  whether  the  product  of  the  factory 
was  an  infringement  of  the  Nelson  Goodyear  patent  or  not ; 
and  that  he  had  no  intention  of  committing  a  contempt  of  the 
process  or  authority  of  this  Court.  The  advice  was  unsound, 
and  there  is  much  evidence  tending  to  show  that  the  excuse  is 
a  mere  pretence  and  ought  not  to  be  allowed.  But  the  point 
will  be  disposed  of  hereafter. 

Let  attachments  issue  against  both  of  the  defendants. 


William  A.  Kirby  and  David  M.  Osborne 

vs. 
Alonzo  G.  Beardsley  and  others.     In  Equity. 

Iq  the  patent  issued  to  William  A.  Kirby,  November  15th,  1859,  for  "improve- 

f    ments  in  combined  harvesting  machines,"  and  reissued  July  9th,  1861,  the 

novelty  of  the  invention,  as  respects  the  raker*s  seat,  consists  in  its  location. 

What  is  claimed,  in  the  said  reissued  patent,  is  an  old  combination,  consisting  of 
three  members,  placed  in  new,  or  supposed  new,  positions,  namely,  a  cutting 
apparatus,  and  a  platform  having  a  side  delivery,  both  being  placed  in  rear  of 
a  line  drawn  through  the  front  of  the  main  wheel,  and  a  raker's  seat  located 
at  the  side  of  the  platform,  and  behind  a  line  drawn  through  the  cutting  ap- 
paratus. 

The  machine  called  the  "  Oayuga  Chief"  is  an  infringement  of  the  said  reissued 
patent. 

The  invention  claimed  in  said  reissued  patent  was  not  new. 

The  shifting  of  the  raker's  seat  on  its  support,  by  the  patentee,  so  as  to  place  it 
on  an  angle  across  the  path  of  the  machine,  and  enable  the  raker  to  face  in  a 
different  direction,  was  not  a  patentable  invention. 
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The  position  of  the  raker  on  the  seat  is  merely  a  result  of  the  angle  at  which 
the  seat  is  adjusted  on  its  support,  and,  as  a  part  of  a  claim  in  the  patent,  is 
mere  superfluous  description. 

(Before  Shipman,  J.,  Northern  District  of  New  York,  September,  I4th,  1867.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  on  a  bill 
for  the  infringement  of  Letters  Patent. 

David  Wright^  for  the  plaintiffs, 

SaTnudBlatchfordBXi6,  William  AUen^tor  the  defendants. 

Shipman,  J.  On  the  15th  of  November,  1859,  a  patent  was 
granted  to  William  A.  Kirby,  for  certain  new  and  useful  "  im- 
provements in  combined  harvesting  machines."  The  specifi- 
cation annexed  to  this  patent,  after  referring  to  the  different 
parts  of  the  drawings,  says :  "  My  invention  relates  more  es- 
pecially to  that  class  of  mowing  and  reaping  machines  known 
as  combined  harvesters;  that  is  to  say,  a  machine  which  pos- 
sesses within  itself  all  the  necessary  elements  to  make  it  eith- 
er a  mowing  or  a  reaping  machine,  as  circumstances  may  re- 
quire. The  general  characteristics  of  much  of  this  machine 
may  be  found  in  the  patent  granted  to  me  on  the  2d  day  of 
September,  1856,  to  which  reference  is  made  for  those  parts 
not  more  clearly  and  distinctly  set  forth  in  this  specification. 
The  nature  of  my  invention  consists,  first,  in  the  special  ar- 
rangement and  location  of  the  raker's  seat,  namely,  in  the 
angle  formed  by  the  delivering  side  or  edge  of  the  platform 
and  the  finger-bar;  and,  secondly,  in  placing  the  platform  bar 
on  top  of  the  finger-bar,  so  that  they  may  mutually  support 
each  other.  In  combined  reapers  and  mowers,  the  changes 
that  are  made  to  convert  the  machine  from  one  purpose  to  the 
other  are  not  always  uniform,  and,  therefore,  the  machine  must 
have  such  susceptibilities  of  change  as  will  best  adapt  it  to  the 
nature  and  condition  of  the  ground  and  of  the  crop.  In  cut- 
ting grain,  the  reel,  as  a  general  thing,  is  always  used,  but, 
when  the  grain  is  much  tangled,  the  reel  becomes  compara- 
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tively  nseless,  from  its  inability  to  disentangle  the  stalks.  In 
such  a  condition  of  the  crop,  I  remove  the  reel,  and  the  grain 
is  gathered  and  drawn  to  the  cutter  by  the  raker  from  his  seat^ 
who  reaches  forward  with  his  rake,  and  draws  the  grain  to  the 
cutters  in  such  quantities  as  the  machine  may  be  able  proper- 
ly to  sever.  This  condition  requires  the  raker  to  have  a  po- 
sition that  will  give  him  the  necessary  facilities  for  doing  this 
work.  But,  when  the  grain  stands  in  good  condition,  then 
the  reel  is  used,  and  the  raker's  seat  must  then  be  in  a  good 
position  to  enable  the  raker  upon  it  to  clear  the  platform  of  the 
cut  grain,  and  leave  it  in  a  windrow  behind  the  machine  and 
out  of  its  path  on  the  return  swath.  Another  and  important 
requisite,  in  the  arrangement  and  location  of  the  raker's  seat, 
and  besides  that  of  counterbalancing  the  driver  on  his  seat, 
and  the  giving  an  easy  motion  to  the  draft  of  the  machine, 
consists  in  giving  the  raker  such  advantages  of  holding  and 
bracing  himself  in  his  seat,  as  that  the  sudden  jars,  to  which 
the  machine  is  constantly  subjected  when  in  operation,  shall 
not  throw  him  forward  into  the  line  of  the  cutters — a  matter 
very  likely  to  happen,  unless  proper  precautions  be  taken  to 
avoid  it."  The  specification  then  refers  to  the  condition  of  the 
machine  when  converted  into  a  mower,  and  to  the  fact  that 
much  study  and  experiment  were  required  of  the  inventor,  to 
so  arrange  and  combine  the  mechanism  as  to  effect  that  object 
and  secure  a  sufficiently  strong  and  well-balanced  machine  for 
the  work  demanded.  Directions  are  then  given,  with  refer- 
ences to  the  drawings,  for  the  purpose  of  enabling  others  skill- 
ed in  the  art,  to  make  and  use  the  invention  described.  The 
specification  then  conchides  with  the  following  claims :  "  Hav- 
ing fully  described  the  nature  and  object  of  my  invention, 
what  I  claim  therein  as  new,  and  desire  to  secure  by  letters 
patent,  is,  the  particular  arrangement  and  location  of  the  rak- 
er's seat,  in  the  angle  formed  between  the  finger-bar  and  the 
side  of  the  platform,  as  set  forth.  I  also  claim  the  placing  of 
the  platform  bar  on  top  of  the  finger-bar,  when  the  platform 
is  used,  so  that  they  shall  mutually  support  and  strengthen 
each  other,  substantially  as  herein  described." 
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This  patent  was  snbseqaently^  aud  before  the  9th  of  July, 
1861,  assigned  to  the  plaintiffs  in  this  suit,  and,  on  the  last 
named  date,  they  received  a  reissue  of  the  same,  on  an  amend- 
ed specification.  This  amended  specification  (omitting  the 
references  to  the  drawings  and  the  directions  for  making  and 
using  the  machine)  describes  the  nature  and  object  of  the  in- 
vention as  follows :  "  The  duty  of  a  raker  upon  a  grain  har- 
vesting machine  being  a  laborious  one,  it  is  important  that  he 
should  be  in  such  a  position  as  to  enable  him  to  discharge  that 
duty  88  effectually  and  with  as  little  labor  as  possible.  He 
may  be  at  times  compelled  to  reach  into  the  grain  tliat  is  about 
to  be  cut,  to  raise  it  up  or  disentangle  it.  He  often  must  clear 
the  outside  divider  of  the  cut  grain,  that  is  apt  to  lodge  and 
hang  upon  it,  and  must  at  all  times  keep  the  platform  swept 
clean  as  fast  as  sufiicient  straw  has  accumulated  to  form  a 
gavel,  and  this  gavel  must  be  deposited  on  the  ground  in  good 
shape  for  binding  and  out  of  the  return  path  or  swath  of  the 
machine.  To  find  a  location  upon,  or  in  connection  with,  a 
grain  harvesting  machine,  that  will  enable  the  raker  to  dis- 
charge these  duties  with  ease  to  himself,  was  the  purpose  and 
object  of  William  A.  Kirby's  invention,  and,  to  this  end,  with- 
out impairing  any  of  the  other  operating  parts  of  the  machine, 
he  devised  the  hereinafter  described  construction  and  opera- 
tion of  parts  to  accomplish  the  desired  purpose.  The  nature 
of  the  invention  of  the  said  William  A.  Kirby  consists,  in  com- 
bination with  a  cutting  apparatus  and  platform  having  a  side 
delivery  and  both  placed  in  rear  of  a  line  drawn  through  the 
front  of  the  main  wheel,  the  raker's  seat,  located  at  the  side  of 
the  platform,  and  arranged  so  that  the  raker  sits  behind  the 
main  frame  and  facing  the  falling  grain,  from  which  location 
he  can,  with  great  ease  to  himself,  watch  the  operation  of  the 
cutting  apparatus,  take  off  the  grain  from  the  platform,  and 
deliver  the  gavels,  in  good  shape  for  binding,  upon  the  ground. 
From  the  above  statement  of  the  purpose,  object  and  nature 
of  the  said  Kirby's  invention,  it  will  be  perceived,  that  there 
are  several  restrictions  attaching  thereto,  but  requiring  the  ag- 
gregate of  the  whole  to  accomplish  the  purpose  aimed  at.  In 
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the  first  place,  the  cutting  apparatus  must  be  placed  in  rear  of 
a  line  drawn  through  the  front  of  the  main  wheel,  so  as  to 
bring  the  cut  grain  as  near  the  place  of  delivery  as  possible, 
which  is  in  rear  of  the  main  frame.  If  the  raker  had  to  reach 
clear  forward  to  the  front  of  the  machine  or  main  frame,  and 
draw  the  gavel  to  the  rear  of  it,  it  would  increase  his  labor 
beyond  his  physical  endurance,  and  hence  the  cutting  appara- 
tus and  platform  must  be  in  rear  of  that  line ;  and,  as  an  aux- 
iliary to  the  platform  placed  as  above  described,  it  must  have 
a  side  delivery,  so  that  the  gavel  can  be  easily  delivered  there- 
from in  good  shape  for  binding,  and  in  a  position  that  will  not 
interfere  with  the  next  or  return  swath  of  the  machine.  In 
the  next  place,  the  raker's  seat  must  be  located  behind  a  line 
drawn  through  the  cutting  apparatus,  so  that  he  may,  when 
it  becomes  necessary,  reach  into  the  grain  about  to  be  cut,  or 
that  just  cut,  to  raise  it  up,  disentangle  it,  or  deliver  the  gavel 
on  the  ground  in  a  good  and  convenient  position.  If  the  rak- 
er were  placed  in  or  too  near  the  line  of  the  cuttera,  he  could 
not,  because  of  the  reel,  reach  to  the  outside  divider,  to  draw 
the  hanging  grain  from  it,  and  hence  the  location  of  the  seat 
behind  the  cutting  apparatus,  as  above  stated.  Again — the 
raker's  seat  must  be  at  the  side  of  the  platform,  so  that  an 
easy  and  short  movement  of  his  rake  may  draw  the  grain  to 
its  point  of  delivery.  If  he  were  on  the  platform,  his  weight 
would  add  much  to  the  side-draught  of  the  machine,  which,  of 
itself,  is  a  sufficient  objection  to  placing  him  there,  but  he 
could  not,  at  any  point  on  the  platform,  rake  off  the  grain  with- 
out a  greater  sweep  of  his  rake,  arms  and  body,  than  when  at 
the  side  of  it,  and  hence  the  location  of  the  seat  at  the  side  of 
the  platform,  as  above  stated.  Again — the  raker's  seat  is  lo- 
cated in  rear  of  the  main  frame,  because  the  gavels  are  deliv- 
eredat  that  point,  and  his  position  there,  while  it  does  not  in- 
terfere with  any  of  his  other  duties,  enables  him  to  deliver  the 
gavels  in  good  shape  for  being  bound,  and  out  of  the  path  of 
the  machine  on  its  next  round.  And,  lastly,  the  raker's  seat 
is  located  so  that  the  raker  may  sit  upon  it  facing  the  falling 
grain.     This  enables  him  to  see  when  the  grain  is  entangled, 
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or  about  to  become  so,  and  raise  it  up  or  draw  it  off*  from  the 
outside  divider,  and,  in  every  respect,  work  with  more  ease 
and  comfort  to  himself  than  when  he  sits  with  his  back  to  the 
horses."  After  an  elaborate  description  of  the  way  to  make 
and  use  the  machine,  the  specification  adds  :  "  It  will  be  seen 
that,  by  the  peculiar  location  of  the  raker's  seat  at  the  side  of 
the  platform,  and  the  manner  of  hanging  said  seat,  the  raker 
can  deliver  the  gavel  at  any  portion  of  the  side  of  the  plat- 
form most  convenient  to  himself,  enabling  him  to  change  his 
point  of  delivery,  and  thus  much  relieve  himself  by  changing 
the  sweep  of  his  body  and  arms  in  his  laborious  task.  It  also 
enables  the  raker  to  more  readily  seize  with  his  rake  the  cut 
grain,  whatever  may  be  its  position  on  the  platform  ;  for,  when 
the  grain  leans  on  the  ground,  or  is  entangled,  it  will,  when 
cut,  fall  sometimes  in  one  position  on  tlie  platform  and  at  other 
times  in  different  positions  ;  but,  in  all  or  any  of  its  positions, 
with  this  location  of  the  seat,  and  the  facility  for  delivering 
the  cut  grain,  the  raker,  with  comparative  ease,  accomplishes 
his  work.  Having  fully  described  its  objects  and  purposes, 
what  is  claimed  as  the  invention  of  said  William  A.  Kirby,  is  : 
In  combination  with  a  cutting  apparatus  and  a  platform  hav- 
ing a  side  delivery,  and  both  placed  in  rear  of  a  line  drawn 
through  the  front  of  the  main  wheel,  the  raker's  seat  located 
at  the  side  of  the  platform,  and  arranged  so  that  the  raker  sits 
behind  the  main  frame,  and  facing  the  falling  grain,  substan- 
tially as  and  for  the  purpose  described." 

TJpon  this  reissued  patent  the  present  bill  for  an  injunction 
and  an  account  is  founded.  As  the  original  patent  was  referred 
to  in  the  answer,  and  put  in  evidence,  it  may  be  well  to  refer 
to  its  contents  here,  in  connection  with  the  reissue,  as  it  throws 
some  light  on  the  true  construction  of  the  latter.  It  will  be 
seen,  by  a  comparison  of  the  two  specifications,  that  they-dif- 
fer  in  their  description  of  the  utility  of  the  invention,  and  in 
the  form  of  the  claim.  There  are  two  claims  in  the  original, 
but,  as  the  second  one  is  left  out  of  the  reissue,  the  first  only 
will  be  referred  to  here.  That  claim,  as  stated  in  original, 
was  as  follows :  "  What  I  claim  as  new,  and  desire  to  secure 
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by  letters  patent,  is,  the  particular  arrangement  and  location 
of  the  raker's  seat,  in  the  angle  formed  between  the  finger  bar 
and  the  side  of  the  platform,  as  set  forth."  In  the  reissue, 
this  claim  is  thrown  into  the  following  form  :  "  In  combination 
with  a  cutting  apparatus  and  a  platform  having  a  side  delivery, 
and  both  placed  in  rear  of  a  line  drawn  through  the  front  of 
the  main  wheel,  the  raker's  seat  located  at  the  side  of  the  plat- 
form, and  arranged  so  that  the  raker  sits  behind  the  main 
frame  and  facing  the  falling  grain,  substantially  as  and  for 
the  purpose  described." 

By  a  comparison  of  the  claim  as  originally  stated,  with  the 
drawings,  or  with  the  stereoscopic  exhibits,  Nos.  9  and  10,  of 
a  machine  built  under  the  patent,  this  arrangement  and  loca- 
tion of  the  raker's  seat,  which  was  asserted  to  be  the  invention 
sought  to  be  protected  by  the  patent,  will  be  clearly  seen. 
The  main  frame,  to  which  the  cutting  apparatus  was  attached, 
and  from  which  it  projected  to  the  right,  at  right  angles  to  the 
path  of  the  machine,  was  supported  by  one  large  wide-rimmed 
driving-wheel.  This  wheel  was  placed  towards  the  extreme 
left  of  the  main  frame,  and  the  driver's  seat  was  placed  direct- 
ly over  it.  The  edge  of  the  delivery  side  of  the  platform  was 
a  straight  line,  extending  backwards,  at  an  angle  of  about 
eighty  degrees,  to  the  tinger-bar.  The  line  of  the  finger- bar, 
extending  to'  the  left,  from  the  point  where  the  edge  of  the 
side  delivery  of  the  platform  joined  it,  formed,  therefore,  an 
angle  of  about  one  hundred  and  ten  degrees.     To  the  rear  of,  ! 

at  a  greater  elevation,  and  facing  the  apex  of  this  angle,  the 
raker's  seat  was  located.  The  original  patent  claims  this  "  ar- 
rangement" and  location  of  the  seat  in  this  angle,  (or  facing 
this  angle).  But  no  vital  force  can  be  given  to  this  term,  "  ar- 
rangement," beyond  that  of  indicating  the  relative  position  of 
the  seat  with  reference  to  the  other  parts  of  the  machine.  It 
was  secured  to  the  solid  and  weightier  parts  of  the  frame  by 
ordinary  and  well  known  mechanical  means.  The  whole 
novelty  was  in  the  particular  location  of  the  seat.  From  the 
seat  BO  located,  as  the  original  specification  alleges,  the  raker 
^uld  reach  forward,  disentangle  the  uncut  grain,  when  its  dis- 
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ordered  condition  required  it,  and  draw  it  to  the  cutters,  to  be 
severed.  When  the  uncut  grain  was  erect,  so  that  the  reel 
would  bring  it  properly  to  the  cutters,  the  raker  could,  from 
this  location  of  his  seat,  sweep  the  platform  of  the  cut  grain, 
and  leave  it  in  a  windrow  behind  the  machine,  and  out  of  its 
return  path  on  the  next  round.  The  balancing  of  'the  ma- 
chine, and  the  bracing  of  the  raker  in  his  seat  by  placing  his 
feet  in  the  stirrups,  are  also  referred  to  as  advantages  gained. 
But  it  is  not  important  to  dwell  on  these  latter  features  here. 
As  already  stated,  the  novelty  consisted  in  the  location  of  the 
raker's  seat,  and  was  well  described  in  the  fii*st  claim  of  the 
original  specification. 

What  particular  difficulty  the  patentee  encountered,  which 
rendered  his  patent  in  this  form  inoperative  to  secure  his  rights, 
by  which  a  reissue  became  necessary,  does  not  appear  very 
clearly.  AVTiether  it  was  feared  that  a  mere  new  position  of 
one  of  the  elements  of  an  old  combination  did  not  alone  fur- 
nish tenable  ground  upon  which  the  patent  could  stand ;  or 
whether  the  language  of  the  claim,  fixing  the  location  of  tlie 
seat "  in  the  angle  formed  between  the  finger-bar  and  the  side 
of  the  platform,"  was  deemed  a  restriction  of  the  patent  with- 
in narrower  limits  than  the  invention  really  made;  or  whether 
merely  a  diflerent  and  apparently  more  comprehensive  mode 
of  stating  the  invention  claimed,  was  thought  more  desirable, 
is  not  manifest.  For  some  reason,  however,  a  reissue  was 
deemed  advisable,  and  the  draughtsman  of  the  specification, 
after  enlarging  upon  the  difficulties  to  be  overcome,  and  the 
success  with  which  they  were  to  be  surmounted  by  this  new 
location  of  the  raker's  seat,  proceeded  to  put  the  claim  in  the 
form  of  a  combination,  consisting  of  three  members,  namely, 
a  cutting  apparatus,  a  side  delivery  platform,  and  a  raker's 
seat.  Here  he  was  confronted  with  a  difficulty — probably  the 
same  one  which  deterred  the  draughtsman  of  the  original  from 
calling  it  a  combination  at  all — and  that  was,  that  the  combi- 
nation was  old.  In  order  to  remove  this  difficulty,  it  was  ap- 
parent that  some  element  or  elements  of  novelty  must  be  in- 
troduced, in  order  to  support  the  alleged  invention  as  a  new 
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combination.  The  first  two  members,  the  cutting  apparatus 
and  the  platform,  were,  therefore,  qualified  by  the  condition, 
that  they  were  both  to  be  placed  in  the  rear  of  a  line  drawn 
through  the  front  of  the  main  wheel.  The  last  member,  the 
raker's  seat,  was  to  be  located  at  the  side  of  the  platform,  so 
that  the  raker  could  sit  behind  the  main  frame  and  facing 
the  falling  grain.  It  is,  also,  clearly  inferable,  from  the  tenth 
paragraph  of  the  specification,  that  it  was  intended  to  claim, 
in  regard  to  the  location  of  the  raker's  seat,  that  it  should  be 
behind  a  line  drawn  through  the  cutting  apparatus.  Indeed, 
this  inevitably  results  from  the  location  of  the  other  parts  of 
the  machine. 

Now,  it  is  perfectly  obvious,  that  the  only  features  of  this 
combination,  as  thus  stated,  which  look  towards  novelty,  are 
those  which  relate  to  a  change  or  supposed  change  in  the  lo- 
cation of  the  members — the  first  two  in  rear  of  a  line  drawn 
through  the  front  of  the  main  wheel,  and  the  third  at  the  side 
of  the  platform,  and  behind  a  line  drawif  through  the  cutting 
apparatus.  .  The  form  and  angle  of  the  raker's  seat,  with  ref- 
erence to  the  way  the  raker  is  to  sit  and  face  his  work,  may  be 
laid  out  of  the  case.  The  shape  of  the  seat  is  not  claimed, 
nor  the  angle  at  which  it  faces,  and  the  position  of  the  body 
of  the  raker  on  the  seat  can  form  no  element  in,  or  material 
qualification  of,  the  combination.  The  way  the  raker  faces  is 
not  a  part  of  the  organized  mechanism,  but  a  result  of  it.  It 
may  be,  and  doubtless  is,  one  of  the  useful  objects  of  the  in- 
vention, but  it  forms  no  part  of  the  invention  itself.  I  do  not 
overlook  the  fact  that  the  claim  states,  not  only  that  the  rak- 
er's seat  is  located  at  the  side  of  the  platform,  but  that  it  is 
"  arranged  so  that  the  raker  sits  behind  the  main  frame  and 
facing  the  falling  grain."  The  relative  position  or  location  of 
the  seat  being  fixed  upon  where  it  is,  of  course  the  raker  sits 
behind  the  main  frame.  This  location  being  given,  whether 
he  sits  facing  the  falling  grain  or  not,  so  far  as  any  agency  of 
the  machine  is  concerned,  depends  upon  the  form  of  the  seat, 
and  the  angle  at  which  it  is  placed.  The  fact  is,  he  sometimes 
faces  the  standing  grain.     This  he  does  when  he  reaches  for- 
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ward  with  his  rake,  to  raise  it  up  and  bring  it  to  the  ciittere. 
Perhaps  it  would  be  more  accurate  to  say,  that  he  then  faces 
the  standing  and  falling  grain.  When  the  uncut  grain  is  erect, 
and  he  can  devote  his  whole  attention  to  clearing  tlie  platform, 
then  he  may  be  said  to  face  the  fallen  grain.  The  arrange- 
ment referred  to  in  the  words,  "arranged  so  that  the  raker  sits 
facing  the  falling  grain,"  when  considered  apart  from  the  lo- 
cation of  the  seat,  or  as  qualifying  it,  can  include  nothing 
more  than  the  form  of  the  seat  and  the  angle  at  which  it  shall 
face  to  the  right.  As  already  stated,  the  form  is  not  claimed, 
nor  is  the  angle  at  which  the  seat  shall  be  placed,  within  any 
fair  construction  of  the  claim.  If  any  precise  angle  had  been 
claimed,  then  a  seat  at  a  different  angle  would  have  been  no 
infringement.  To  say  that  every  angle  on  the  right  half  of  a 
circle  having  its  center  in  the  center  of  the  seat  is  claimed, 
would  be  absurd.  That  no  such  claim  was  intended,  is  evi- 
dent from  the  fact,  that  it  was  designed  that  the  raker  should 
sit  with  the  beam,  which  supports  the  seat,  between  his  legs, 
with  his  left  foot  on  a  brace,  {w  in  the  drawings,)  to  the  left  of 
the  beam,  and  his  right  foot  on  the  platform,  at  a  point  (x  in 
the  drawings)  near  the  point  where  the  edge  of  the  platform 
unites  with  the  finger-bar.  This  beam  runs  forward  parallel 
to  the  path  of  the  machine.  Therefore,  the  seat  could  not 
face  to  the  right  at  any  very  great  angle,  in  view  of  the  ar- 
rangement described  in  the  specification.  But  I  shall  have 
occasion  to  recur  hereafter  to  the  angle  at  which  the  seat  is  to 
be  placed,  and  its  legal  relation  to  the  subject  matter  of  the 
invention.  What  is  really  claimed  in  the  reissue  is  an  old 
combination,  consisting  of  three  members  placed  in  npw,  or 
supposed  new,  positions,  namely,  a  cutting  apparatus,  and  a 
platform  having  a  side  delivery,  both  being  placed  in  rear  of  a 
line  drawn  through  the  front  of  the  main  wheel,  and  a  raker's 
seat  located  at  the  side  of  the  platform,  and  behind  a  line 
drawn  through  the  cutting  apparatus,  substantially  as  describ- 
ed. Now,  assuming,  for  the  purposes  of  this  case,  that  this 
old  combination,  in  this  relation,  arrangement,  or  location 
of  members,  is  an  invention,  within  the  meaning  of  the 
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Patent  Act,  I  will,  after  briefly  referring  to  the  fact  of  in- 
fringement, proceed  to  consider  whether,  on  the  proofs,  the 
plaintiff'  Kirby  firet  originated  it. 

As  to  the  infringement  by  the  defendants,  there  can  be  no 
doubt.  They  are  engaged  in  the  manufacture  of  a  machine 
called  the  "  Cayuga  Chief,"  designed  by  Cyrenus  Wheeler,  Jr. 
This  machine  is  clearly  an  infringement  of  the  alleged  rights 
of  the  plaintiffs  under  the  Kirby  patent,  as  I  have  construed 
the  specification  and  the  claim  of  that  patent.  The  "  Cayuga 
Chief"  contains  the  same  combination  of  three  members,  name- 
ly, a  cutting  apparatus,  a  platform  with  a  side  delivery,  and 
a  raker's  seat.  These  are  all  arranged  and  located  in  substan- 
tially the  same  manner  and  positions  as  the  corresponding 
parts  in  the  Kirby  machine,  and  for  the  purpose  of  accom- 
plishing the  same  ends.  The  cutting  apparatus  and  platform 
are  in  rear  of  a  line  drawn  through  the  front  of  the  main 
wheel,  (or  wheels,)  and  the  raker's  seat  is  located  at  the  side  of 
the  platform  and  behind  a  line  drawn  through  the  cutting  ap- 
paratus. This  position  of  the  raker,  with  a  properly  formed 
and  adjusted  seat,  enables  him  to  do  precisely  what  the  raker 
on  Kirby's  can  do,  and  in  precisely  the  same  manner.  This  is 
conclusive  on  the  question  of  infringement. 

I  now  come  to  the  question  of  priority  of  invention.  The 
defendants  have  set  up  various  machines  of  Wheeler,  for  the 
purpose  of  ante-dating  Kirby  in  the  location  of  the  elements 
or  membei'S  of  the  combination — a  combination  which  the 
machines  of  both  always  embraced,  but  which  was  originated 
by  neither.  The  only  novelty  which  either  can  lay  any  claim 
to  is  in  the  location  of  the  parts.  The  date  of  Kirby's  alleged 
invention  may  be  fixed  at  1856.  Wheeler  built  his  first  com- 
bined machine  in  1854,  and  used  it  successfully  that  year.  He 
took  out  a  patent  for  it  in  February,  1855,  but  this  patent  did 
not  claim  the  invention  now  in  controversy,  though  his  ma- 
chine clearly  had  all  the  members  of  the  combination,  namely,  a 
cutting  apparatus,  a  platform  with  a  side  delivery,  and  a  raker's 
seat,  separate  and  apart  from  the  driver's  seat.  His  raker's 
seat  and  platform  were  both  of  them  located  in  rear  of  a  line 
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drawn  through  the  front  of  the  main  wheels.  So  mnch  appears 
by  a  glance  at  the  drawings  annexed  to  his  patent  dated  Feb- 
ruary 9th,  1855.  But  these  drawings  represent  the  location  of 
the  raker's  seat  to  be  forward  of  a  line  drawn  through  the  cut- 
ting apparatus,  and  forward  of  the  platform,  and,  therefore, 
not  at  its  side.  But  the  defendants  introduced  Wheeler,  the 
inventor,  and  several  witnesses  who  assisted  him  in  building 
and  operating  the  machine  as  it  was  put  in  practice,  and  others 
who  witnessed  its  operation.  They  testify  that,  in  point  of 
fact,  the  machine,  as  built  and  used,  had  the  raker's  seat 
located  behind  a  line  drawn  through  the  cutting  apparatus, 
and  at  the  delivery  or  left  side  of  the  platform,  and  that  this 
machine  was  used  also  in  1855,  the  only  change  in  it  being  the 
removal  of  the  castor  wheel  further  back.  Witnesses  farther 
testify,  that  other  machines  were  built  by  Wheeler,  and  put  in 
operation,  every  year  after  that,  and  that  they  all  had  the 
raker's  seat  in  the  same  relative  position.  The  plaintiffs  here 
introduced  several  machines  built  by  Wheeler,  commencing 
with  the  old  blue  or  Harvey  Morgan  machine.  This  latter, 
built  in  1857,  shows  conclusively,  that  the  raker's  seat  was  in 
rear  of  a  line  drawn  through  the  front  of  the  main  wheel,  be- 
hind a  line  drawn  through  the  cutting  apparatus,  and  at  the 
aide  of  the  platform,  though  farther  from  it,  and  not  exactly 
in  the  angle  described  and  claimed  in  the  original  Kirby 
patent.  Other  machines  built  by  Wheeler,  and  introduced  by 
the  plaintiffs,  show  the  same  relative  location  of  the  raker's 
seat,  cutting  apparatus,  and  platform.  The  defendants'  wit- 
nesses say,  that  the  location  of  the  raker's  seat  relatively  to 
the  other  parts  of  the  machine  was  the  same,  from  the  firet  one 
built  in  1854  down.  Now,  it  is  insisted  by  the  plaintiffs,  and 
not  without  force,  that  the  original  description  of  Wheeler's 
machine  in  1854,  as  presented  to  the  Patent  OflSce,  does  not 
show  this  location  of  the  raker's  seat,  but  does  show  the  re- 
verse, and  that  the  representations  of  the  machine,  then  put  in 
tangible  form  to  the  eye,  are  subject  to  no  lapses  of  memory, 
and  ought  to  prevail  ovet  the  recollection  of  witnesses  who 
testify  after  a  period  of  years  has  intervened.    It  is,  however, 
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a  familiar  fact,  that  in  ventore,  when  patting  their  machines  in 
operation,  often  depart,  in  constructing  them,  from  the  precise 
configuration  of  their  drawings  and  models,  especially  in  par^ 
ticulars  that  are  not  deemed  of  prime  importance.  In  this  in- 
stance, it  is  clear,  that  the  particular  location  of  the  raker's 
seat  was  not  deemed  a  matter  of  great  moment.  It  was  no 
part,  or  at  least  was  not  claimed  as  a  part,  of  Wheeler's  inven- 
tion ;  and  we  find  that,  in  point  of  fact,  this  location  of  the 
raker's  seat,  as  shown  by  Wheeler's  drawings  in  1854,  was  de- 
parted from  at  least  as  early  as  1857.  This  the  old  blue 
machine,  already  referred  to,  and  represented  in  the  plaintiff' 
stereoscopic  exhibits  Nos.  1  and  2,  conclusively  proves.  Now, 
the  witnesses  for  the  defendants,  already  referred  to,  sw^ar 
that  this  departure  took  place  at  the  start,  in  1854,  and  has  so 
continued.^  Several  of  these  witnesses  testify  under  circum- 
stances which,  if  they  are  honest  men,  must  give  their  state* 
ments  great  weight.  They  aided  in  the  construction  of  the 
machines  and  in  operating  them  in  the  field.  Their  attention 
was  repeatedly  concentrated  on  the  manner  in  which  they  per- 
formed their  work,  as  labor-saving  machines.  Some  of  them 
assisted  in  raking  off,  occupying,  at  least  a  portion  of  time,  the 
raker's  seat.  The  relative  position  of  the  seat,  as  dist;inguished 
from  its  position  as  shown  by  Wheeler's  drawings  annexed  to 
his  patent,  was  marked  and  striking.  These  machines  are 
large  objects,  and  present  the  difference  broadly  to  the  eye, 
especially  to  the  eye  of  one  operating  with  the  rake  from 
the  seat.  The  position  affects  the  raker's  manner  of  doing 
his  work,  and  the  exertion  and  fatigue  consequent  upon 
performing  the  labor.  It  is  difficult,  therefore,  to  see  how 
they  can  be  mistaken  on  so  prominent  a  feature  of  the  ma- 
chine with  which  they  were  so  familiar.  This  change  of  the 
location  of  the  raker's  seat,  from  the  beam  over  and  forward  of 
the  castor  wheel,  as  shown  in  the  draw^ings  of  Wheeler's 
patent  of  1855,  to  its  location  on  a  piece  of  scantling  at  the  side 
of  the  platform  and  considerably  behind  a  line  drawn  through 
the  cutting  apparatus,  as  we  find  it  in  the  old  blue  machine  of 
1857,  is  so  radical,  marked,  and  decided,  that  the  time  of  this 
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change  must  have  been  remembered  by  those  who  made  it  or 
were  familiar  with  it,  if  it  were  made  after  the  beginning  in 
1854.  If  the  raker's  seat  was  occupied  in  these  two  widely 
different  points  in  harvesting,  the  operators  could  not  have 
failed  to  notice  and  remember  it.  Every  muscle  in  their 
bodies  would  have  conspired  to  impress  their  memories  with 
such  a  change. 

I  am,  therefore,  led  to  the  conclusion,  that  Wheeler  did,  at 
first,  place  his  raker's  seat  substantially  in  the  position  that 
we  find  it  in  the  old  blue  or  Morgan  machine,  in  1857.  In 
the  latter,  it  was  undeniably  in  rear  of  a  line  drawn  through 
the  cutting  apparatus  and  at  the  side  of  the  platform.  The 
cutting  apparatus  and  platform  are  both  behind  a  line  drawn 
through  the  front  of  the  main  wheels.  Here  we  find  every 
condition  embraced  in  the  reissued  Kirby  patent,  except  that 
which  refers  to  the  arrangement  of  the  raker's  seat,  so  that  the 
raker  sits  facing  the  falling  grain,  which  has  already  been  dis- 
cussed, and  which  I  will  refer  to  again.  It  is  true,  that  the 
raker's  seat  on  the  old  blue  or  Morgan  machine,  cannot  be 
exactly  said  to  be  in  the  angle  ibrmed  between  the  finger-bar 
and  the  side  of  the  platform,  as  claimed  in  Kirby's  original 
specification.  It  is  rather  to  the  left  of  this  angle.  Bat  that 
restricted  location  was  abandoned  in  the  reissue,  and  the  claim 
was  expanded  sufiiciently  to  cover  a  seat  placed  in  rear  of  the 
other  parts  of  the  machine,  and  by  or  opposite  the  left  side  of 
the  platform. 

From  what  I  have  already  stated,  it  will  be  seen,  that 
the  only  novelty  within  the  scope  of  the  present  contro- 
versy, which  it  is  possible  to  claim  for  Kirby's  machine 
over  that  of  Wheeler's,  as  shown  in  the  Morgan,  is  that 
which  describes  it  as  so  arranged  that  the  raker  sits  facing  the 
falling  grain.  The  language  of  the  claim  includes  the  words, 
^  sits  behind  the  main  frame  ; "  but  this  is  an  inevitable  conse- 
quence, common  to  both  machines,  with  this  location  of  the 
raker's  seat.  This  position  of  the  raker,  facing  the  falling 
grain,  is  deemed  important  by  the  plaintifiB,  and  they  call  at- 
tention to  it  in  their  bill,  by  printing  this  part  of  the  language 
of  the  claim  in  italics  and  capitals. 
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Now,  what  is  this  arrangement  of  the  seat  which  enables 
the  raker  to  sit  facing  the  falling  grain  J  It  is  not  any  peculiar 
manner  in  which  the  support  of  the  seat  is  secured  to  the  main 
frame,  nor  any  peculiar  combination  of  this  support  with,  nor 
any  peculiar  relation  of  it  to,  the  main  frame.  This  support 
is  a  small  beam,  slightly,  or  it  may  be  tlightly,  curved,  with 
its  forward  end  bolted  to  the  solid  parts  of  the  main  frame,  in 
the  ordinary  way.  On  the  rear  end  of  this  beam  or  support, 
the  raker's  seat  is  located.  This  seat,  on  the  Kirby  machine, 
is  and  was  so  adjusted  on  the  end  of  the  support,  that  it  faced 
at  ah  angle  more  or  less  to  the  right  of  the  path  of  the  ma- 
chine. On  the  Wheeler  machine,  down  at  least  to  and  includ- 
ing 1857,  and  I  think  down  to,  but  not  including,  the  *'  Cayuga 
Chief"  in  1861,  the  seat  faced  forwards,  or  backwards,  or  both, 
in  a  line  parallel  to  the  path  of  the  machine.  The  cleats  at 
the  sides,  and  the  stirrup  or  footboard  below,  on  the  Morgan 
machine,  clearly  show  this.  (See,  also,  stereoscopic  exhibits 
Nos.  3  and  4.)  By  these  latter  exhibits,  we  see  that  the  opera- 
tor cut  out  the  right  hand  cleat,  and  cut  into  the  seat  a  place 
to  receive  his  right  leg,  so  that  he  could  face  his  work  by  a 
less  twist  of  his  body.  It  is,  therefore,  clear,  that  Wheeler 
originally  expected  that  the  raker  would  sit  witli  either  his 
face  or  back  to  the  driver ;  so  that,  when  sitting  naturally  and 
unemployed  in  his  seat,  with  his  face  to  the  driver,  he  would 
look  forward  in  a  line  parallel  to  the  path  of  the  machine, 
and,  when  with  his  back  to  the  driver,  he  would  look  back- 
ward in  a  line  parallel  to  the  path  of  the  machine.  Whatever 
was  necessary  to  enable  him  to  look  towards  the  falling  grain 
was  not  provided  for  in  the  form  of  a  seat,  nor  in  the  angle 
at  which  it  was  placed,  but  was  left  to  his  own  discretion,  an'd 
to  the  voluntary  movements  of  his  own  body  towards  the 
point  where  his  work  demanded  his  attention. 

Now,  it  will  at  once  be  seen,  that  the  whole  question  of 
novelty  involved  in  this  part  of  the  case,  is  reduced  to  turning 
the  front  of  the  seat  more  or  less  towards  the  platform.  This 
could  be  done  either  by  turning  it  on  a  bolt  through  its  center, 
like  an  ordinary  revolving  seat  or  turn-table,  or  by  simply 
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changing  the  form  of  the  seat.  The  latter  was  done  in  a  rude 
way,  by  the  owner  or  operator  of  the  machine,  as  represented 
in  stereoscopic  exhibit  No.  3.  So  far  as  any  changes  in  the 
form  of  the  seat,  necessary  to  accomplish  the  object,  are  con- 
cerned, they  are  simple,  well  known,  and  the  common  prop- 
erty of  the  race.  The  same  may  be  said  of  moving  the  seat 
on  a  center,  freely  or  rigidly,  so  that  its  front  may  be  presented 
at  any  angle  most  convenient  to  the  worker.  Such  a  change 
is  no  more  patentable  than  revolving  the  seat  board  of  a  piano 
stool,  or  changing  the  position  of  a  common  chair  on  the  floor 
of  a  parlor.  The  change  of  the  raker*s  seat,  so  that  it  may  . 
face  any  particular  angle,  is  an  act  of  purely  manual  adjust- 
ment, which  any  one  and  every  one  is  free  to  make.  It  is 
not,  strictly  speaking,  even  a  meclianical,  but  only  a  manual 
change,  where  the  fastening  is  by  a  single,  central  bolt.  The 
change  necessary  to  present  the  front  at  a  different  angle, 
would,  in  changing  the  ordinary  mode  of  a  rigid  fastening,  or 
changing  the  form  of  the  seat,  be  mechanical ;  but  such  a 
change  would  involve  no  invention,  any  more  than  the  cutting 
out  of  the  place  for  the  raker's  right  leg  in  the  machine  re^ 
ferred  to  would  be  an  invention.  Such  changes  could  be  made 
without  in  the  least  altering  the  principles  of  the  mechanism 
or  the  relative  arrangement  of  its  parts.  Granting,  therefore, 
that  Kirby  was  the  first  to  give  the  front  of  his  seat  board  an 
inclination  to  the  right,  I  do  not  think  that  act  involved  any 
element  of  novelty  or  invention,  in  the  eye  of  the  patent  law. 
I  am  well  aware,  that  it  is  often  no  easy  task  to  draw  the  true 
line  of  distinction  between  invention,  the  product  of  original 
thought,  and  more  obvious  manual  changes,  following  thd 
beaten  track  of  mechanical  experience.  This  difficulty,  in 
connection  with  the  general  merit  of  inventors,  as  contributors 
to  the  material  interests  of  society,  has  inclined  Courts  to  give 
a  liberal  construction  to  the  law,  so  as  to  protect  every  con- 
trivance that  can  be  called  new,  which  proves  at  all  useful. 
Care  has  been  taken  to  give  the  benefit  of  doubt,  as  to  origin- 
ality or  creative  thought,  to  the  inventor,  so  as  to  nourish  in- 
ventive enterprise  by  lending  encouragement  to  every  degree 
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of  merit.  This  is  the  more  important,  as  simple  contrivances, 
the  offspring  of  simple,  even  involuntary  thoughts,  often  pro- 
duce great  and  beneficial  results,  while  complex  and  elaborate 
ones,  the  product  of  long  and  profound  cogitation,  not  unfre- 
quently  prove  comparatively  or  wholly  abortive.  But  it  is 
obvious  that  there  is  a  limit  beyond  which  mere  changes  can- 
not and  ought  not  to  receive  this  protection.  I  think  the 
law  never  intended  that  it  should  cover  a  change  like  this,  of 
merely  turning  a  seat  at  a  different  angle,  regardless  of  the 
means  by  which  the  change  is  to  be  accomplished.  There  is 
nothing  in  the  present  case  that  calls  for  any  struggle  on  the 
part  of  the  Court  to  extend  the  protection  of  the  law  beyond 
its  obvious  and  natural  limit.  Keitlier  Kirby  nor  Wheeler  is 
a  pioneer  in  this  field  of  invention.  They  are  both  gleaners 
where  others  have  gathered  the  principal  harvest.  The  heat 
and  burden  of  the  dav  fell  on  those  who  first  surmounted  the 
great  difiiculties  which  originally  confronted  inventors  in  their 
efforts  to  produce  successful  machines  for  harvesting. 

From  these  views,  it  will  be  seen  that  I  hold  :  Ist.  That 
the  combination  of  a  cutting  apparatus  and  a  platform  having 
a  side  delivery,  both  placed  in  rear  of  a  line  drawn  through 
the  front  of  the  main  wheels,  with  a  raker's  seat  located  at 
the  side  of  the  platform,  and  behind  a  line  drawn  through  the 
cutting  apparatus,  substantially  as  described  in  the  reissued 
Kirby  patent,  was  made  by  Cyrenns  Wheeler,  Jr.,  as  early  as 
1854;  2d.  That,  though  the  front  of  the  raker's  seat,  so  lo- 
cated and  combined,  was  first  shifted  on  its  support  by  Kirby, 
and  placed  at  an  angle  or  diagonally  across  the  path  of  the 
machine,  this  change  was  not  an  invention,  but  only  a  manual 
change  in  the  mode  of  use,  and,  therefore,  not  patentable; 
8.  That  the  position  of  the  raker  on  the  seat,  facing  the  fall- 
ing grain,  is  no  part  or  qualification  of  the  combination,  but 
the  mere  result  of  the  angle  at  which  the  seat  is  adjusted  on 
its  support,  and,  as  a  part  of  the  claim,  is  mere  superfluous 
description. 

A  decree  must  be  entei^ed^  dismissing  the  bill,  with  costs* 
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The  Yale  and  Greenleaf  Manufacturing  Company  and 

Linus  Yale,  Jr. 

Feederick  H.  North.     In  Equity. 

The  two  different  classes  of  combination  locks,  explained. 

In  the  reissued  patent  granted  to  Linus  Yale,  Jr.,  April  28th,  1863,  for  an  "  im- 
provement in  locks,"  the  second  claim,  which  is: ''  In  combination  with  a  pack 
or  series  of  tumblers  set  separately  and  in  succession,  I  claim  a  vibrating 
fence  and  a  bolt,  and  a  proper  stop  against  which  the  fence  may  abut,  the 
whole  being  and  operating  substantially  as  set  forth/'  is  applicable  only  to  the 
class  of  locks  in  which  the  tumblers  are  set  separately  and  in  succession, 
under  the  exclusive  control  of  the  operator,  and  subject  to  his  discretion,  as 
distinguished  from  the  class  of  locks  in  which  the  tumblers  are  all  set  at  one 
time,  by  fixed  mechanism. 

The  nature  of  the  invention  covered  by  said  second  claim,  defined. 

8nch  invention  was  new  with  the  patentee,  and  the  said  reissued  patent  is 
valid. 

The  combination  covered  by  said  second  claim  Lb  a  combination  of  the  bolt,  the 
vibrating  fence,  the  stop  and  the  tumblers. 

Such  claim  is  not  invalidated  by  the  prior  existence  of  a  combination  in  which 
the  tumblers  were  set  at  the  same  time,  by  fixed  mechanism. 

Where  a  defendant,  in  a  suit  in  Equity,  was  held  to  have  infringed  one  claim  of 
a  patent,  and  another  claim  of  the  patent  was  held  not  to  have  been  new, 
no  costs  were  allowed  to  either  party. 

A  reference  being  made  to  a  Master  to  take  an  account,  an  injunction  was  with- 
held until  the  coming  in  of  his  report! 

(Before  Shipmak,  J.,  Ck)nnecticut,  September  17th,  1867.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  on  a  bill 
founded  on  reissued  Letters  Patent,  numbered  1470,  granted 
to  Linus  Tale,  Jr.,  one  of  the  plaintiffs,  and  dated  April  28th5 
1863,  for  an  "  improvement  in  locks."  The  other  plaintiffs 
were  the  sole  licensees  of  the  patentee  under  this  patent. 

Shipmak,  J.  Of  the  three  claims  in  this  patent  only  two 
are  involved  in  the  present  controversy,  and  the  main  struggle 
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between  the  parties  relates  to  the  secoixd.  The  object  of  the 
alleged  invention,  embraced  in  this  second  claim,  is  declared, 
in  the  body  of  the  specification,  to  be,  to  prevent  the  picking 
of  the  lock.  This  claim  is  stated  in  the  following  language  : 
"  In  combination  with  a  pack  or  series  of  tumblers,  set  sepa- 
rately and  in  succession,  I  claim  a  vibrating  fence  and  a  bolt, 
and  a  proper  stop  against  which  the  fence  may  abut,  the  whole 
being  and  operating  substantially  as  set  forth." 

The  specification,  in  describing  the  state  of  the  art  at  the 
date  of  the  invention,  and  the  alleged  improvements  made  by 
the  patentee,  distinguishes  combination  locks  as  capable  of 
being  separated  into  two  classes — the  first  class  embracing 
those  "  locks  in  which  each  tumbler  is  set  separately,  in  its 
proper  position,  by  a  key  or  its  equivalent,  or  by  hand,  as  in 
alphabetical  or  index  locks ;"  and  the  second  class  embracing 
those  ^'  locks  in  which  all  the  tumblers  are  set  at  one  time,  or 
nearly  so,  by  the  action  of  a  key  or  bit.".  It  is  to  the  first 
class  only  that  the  alleged  improvements  of  the  patentee  are 
declared  to  be  applicable.  This  distinction  between  these 
two  classes  of  locks  has  an  important  bearing  on  the  main 
question  to  be  determined  in  this  case.  It  is  set  forth  in  the 
specification,  and  was  insisted  on  by  the  plaintiffs,  at  the  hear- 
ing, for  the  purpose  of  marking  the  line  of  separation  between 
what  is  alleged  to  be  a  new  combination  and  what  is  admitted 
to  be  old.  The  novelty  of  the  invention  embraced  in  the 
second  claim  depends,  therefore,  upon  the  verity  and  validity 
of  this  distinction,  as  will  be  seen  hereafter.  Whether  the 
combination  described  in  the  second  claim  is  patentable,  when 
considered  apart  from  this  question  of  novelty,  is  another  and 
different  matter,  and  will  be  discussed  when  we  consider  that 
point  as  separately  presented  by  the  defendant. 

Locks,  in  their  ordinary  construction  and  use,  are  suscep- 
tible of  being  jjlainly  separated  into  two  classes.  One  class, 
which,  for  convenience,  we  will  continue  to  denominate  the 
first,  is  that  in  which  the  tumblers  are  so  constructed  and  ar- 
ranged  that  they  are  set  separately  and  in  succession,  by 
bringing  the  gates  of  the  tumblers,  one  by  one,  from  different 
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points,  into  a  line,  for  the  fence  to  enter,  so  that  the  bolt  may 
be  retracted.  This  setting  of  the  tumblers  separately,  for  the 
retraction  of  the  bolt,  presupposes,  of  course,  that  the  tum- 
blers have  been  disarranged  after  locking,  upon  a  combination 
fixed  by,  and  known  to,  the  locker.  Having  thrown  forward 
the  bolt  and  disarranged  the  tumblers  to  a  selected  combina- 
tion, the  locking  is  complete,  and,  whatever  security  the 
mechanism  aiOfbrds  against  illicit  opening  is  attained.  By 
reversing  the  motion  of  the  tumblei's  exactly  according  to  the 
same  combination,  the  gates  are  all  brought  again  in  a  line 
with  the  fence,  and  the  bolt  can  be  retracted.  In  this  class  of 
locks  the  key-hole  is  dispensed  with.  No  aperture  is  left  in 
the  case,  through  which  the  lock  can  be  picked  with  an  instru- 
ment, or  into  which  explosive  substances  for  blowing  it  open, 
or  coloring  matter  for  taking  an  impression  of  its  internal 
structure,  can  be  passed.  There  is  no  key  to  be  lost  or  dupli- 
cated. In  this  class  of  locks,  the  tumblers  may  be  said  to  be 
passive,  and  move  through  a  wide  range  of  motion,  operated 
by  a  locking  instrument,  or  the  human  hand,  uncontrolled  by 
springs  or  catches.  The  operator  disarranges  and  sets  or  re- 
arranges them,  according  to  a  combination  formed  in  his  own 
mind,  and  by  his  own  discretion. 

The  second  class  of  locks  is  operated  by  a  key  or  bit  passed 
through  a  key-hole  in  ^  the  lock  case.  This  key  takes  up  the 
tumblers  simultaneously,  or  nearly  so,  in  a  mass,  and  carries 
them  forward  to  a  common  point,  where  the  fence  c^n  enter  the 
gates,  and  the  bolt  be  thrown  forward  or  retracted,  when  the 
key  is  withdrawn  from  pressing  against  the  tumblers,  and  the 
latter,  by  force  of  gravity  or  springs,  are  carried  back  to  their 
original, positions.  The  tumblers  are  carried  forward  to  one 
fixed  point  by  force  of  the  operating  hand,  and  return  to  the 
other  fixed  point  by  force  of  gravity  or  springs.  All  this  is 
done,  not  in  accordance  with  a  rule  originating  and  resting  in 
the  mind  of  the  operator  alone,  but  in  accordance  with  a  fixed 
rule  resting  in  and  limited  by  the  mechanism.  By  this  rigid 
mechanical  law,  the  tumblers  are  both  set  and  disarranged. 
The  discretion  or  intelligence  of  the  operator  cannot  vary  the 
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operation  of  the  lock,  except  by  changing  the  wards  of  the 
locking  instrument  to  a  difterent  combination.  The  lock  is 
more  or  less  accessible  through  the  hole  in  the  case  or  door. 
Through  this  aperture,  picking  instruments  can  bo  introduced 
by  the  thief,  or  explosive  materials  for  blowing  it  oft*,  or  color- 
ing or  plastic  matter  for  the  purpose  of  obtaining  an  impres- 
sion of  ite  internal  construction  or  condition. 

In  the  first  class  of  locks,  all  these  mea&s  of  illicit  access 
and  information  are  cut  off,  by  dispensing  with  the  key-hole, 
and  setting  the  tumblers  separately,  each  one  by  itself,  and 
distributing  tlie  gates  upon  a  combination  resting  wholly  in 
the  knowledge  and  discretion  of  the  operator,  and  not  in  the 
mechanism  of  the  lock  or  key.  Tumblers  of  this  character 
are  different  mechanical  devices  or  instruments  from  those  of 
the  second  class,  and  accomplish  very  different  and  more  com- 
plete results.  They  are  flexible  and  obedient  servants  of  se- 
crecy and  intelligence,  upon  which  the  security  of  locks  greatly 
depends.  These  tumblers,  combined  with  various  other  parts 
of  locks,  are  old  and  well  known.  Their  introduction  formed 
an  important  era  in  this  branck  of  invention.  But,  while 
they  dispensed  with  the  key-hole  and  removable  key,  and  thus 
got  rid  of  several  means  through  which  the  bolt  could  be 
illicitly  reached  and  controlled,  it  is  said  that  they  did  not 
always  baffle  the  thief,  and  that  he  could  still  communicate 
with,  and  draw  information  from,  the  interior  of  the  lock,  by 
the  sense  of  feeling  applied  directly  to  the  tumblers,  or  indi- 
rectly through  the  parts  of  the  lock  which  communicated  with 
the  bolt  and  tumblers.  Even  where  the  hand  of  the  burglar, 
however  practised  and  sensitive,  applied  to  the  instrument  for 
retracting  the  bolt,  could  detect  no  variations  in  the  tumblers, 
and,  therefore,  could  not  bring  the  gates  into  line  and  present 
them  to  the  fence,  it  is  said  that  a  delicate  instrument,  capable 
of  measuring  minute  variations,  could  be  attached  to  the  part 
where  the  force  was  to  be  applied  for  moving  the  bolt,  and 
thus  the  position  of  each  notch  or  gate  could  be  made  known, 
and  brought  to  the  place  necessary  in  order  to  free  the  bolt, 
and  enable  the  operator  to  throw  it  back.    It  is  obvious  that, 
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to  overcome  this  defect,  the  tumblers,  when  any  attempt  is 
made  to  feel  out  their  positions,  must  be  isolated  from  all 
those  parts  of  the  locks  which  have  any  connection,  either 
directly  or  indirectly,  with  the  hand  of  the  thief,  or  to  which 
a  measuring  instrument  can  be  applied.  The  parts,  or  connec- 
tion of  parts,  through  which  intelligence  of  the  position  of 
the  notches  in  the  tumblers  is  communicated  to  the  operator 
outside,  must  be  cut  somewhere.  To  accomplish  this  was  the 
object  of  the  combination  described  in  the  second  claim  of 
the  patent  in  question.  The  patentee  combined  this  class  of 
tumblers  with  a  vibrating  fence,  a  bolt,  and  a  stop  against 
which  one  arm  of  the  fence  strikes  when  an  attempt  is  made 
to  retract  the  bolt.  AlEter  the  bolt  is  thrown  forward,  and  the 
tumblers  are  disarranged,  and  the  locking  is  thus  completed, 
an  attempt  to  retract  the  bolt  brings  one  arm  of  the  fence 
against  the  edge  of  the  tumblers,  and  throws  the  other  arm  in 
a  line  with  and  against  the  stop,  always  at  the  same  point  of 
retraction.  This  retracting  pressure  on  the  bolt,  by  which 
one  end  of  the  vibrating  fence  is  brought  against  the  stop, 
relieves  the  pressure  of  the  other  end  of  the  vibrating  fence 
on  the  edge  of  the  tumblers.  The  absence  of  pressure,  and 
the  uniformity  of  the  range  of  motion  of  the  bolt  each  time 
it  is  attempted  to  be  thrown  back,  prevents  the  operator  from 
distinguishing  one  tumbler  from  another,  or  discovering  their 
set,  or  the  relation  of  one  gate  to  the  other.  He  has,  there^ 
fore,  nothing  left  to  guide  his  efforts  to  bring  the  gates  in  line, 
so  that  the  fence  will  enter  and  the  bolt  pass  back  to  its  un* 
locked  position.  After  the  bolt  is  thrown  forward,  and  the 
tumblers  are  disarranged  to  a  combination  existing  only  in  the 
mind  of  the  locker,  every  effort  of  a  stranger  must  result  only 
in  retracting  the  bolt  through  uniform  motions  fixed  by  the 
stop,  against  which  one  arm  of  the  fence  abuts.  No  pressure 
can  aid  him  in  his  attempts  to  distinguish  the  tumblers,  for 
the  fence  conveys  no  information  either  to  the  hand  or  to  a 
measuring  instrument,  as  to  the  position  of  any  one  tumbler^ 
or  its  relations  to  the  rest,  or  the  relative  positions  of  any  one 
or  of  the  whole  to  the  point  to  which  all  must  come,  in  ordey 
to  effectually  throw  back  the  bolt. 
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The  proofs  do  not  show  that  this  combination  of  the  vi- 
brating fence,  bolt,  and  stop  with  this  class  of  tumblers  was 
ever  made  until  it  was  done  by  this  patentee.  Locks  with 
this  class  of  tumblers,  having  various  combinations  and  de- 
vices intended  to  baffle  the  thief,  are  numerous.  To  describe 
and  discuss  these  would  prolong  this  opinion  and  shed  no  light 
on  the  vital  point  of  this  controverey,  for,  in  none  of  them  is 
found  this  simple  combination  of  the  tumblers,  fence,  bolt  and 
stop,  so  arranged  as  to  check  the  backward  motion  of  the  bolt 
and  isolate  the  tumblers  at  the  same  time,  and  thus  protect 
the  tumblers  from  any  adjustment  by  a  stranger  that  would 
enable  him  to  pick  the  lock. 

On  the  question  of  the  discrimination  of  tumblers  into  two 
classes,  as  set  forth  in  the  patent,  proof  was  introduced  by  the 
defendant,  which  he  claimed  was  evidence  that  no  such  classi- 
fication  could  be  properly  made.  By  an  ingeniously  construc- 
ted key,  for  locking  and  unlocking  tumblers  of  the  second 
class,  these  tumblere  were  picked  up  separately,  one  by  one, 
and  carried  to  the  point  where  the  bolt  could  be  thrown  forward 
and  retracted,  and  held  there  by  the  key.  It  was  insisted,  that 
the  success  of  this  experiment  demonstrated  that  the  tumblera 
of  these  locks  could  be  set  separately  and  in  succession,  and 
therefore,  that  the  distinction  which  was  attempted  to  be  made 
in  the  diflFerent  classes  of  tumblers,  in  this  particular,  was 
purely  imaginary.  The  true  answer  to  this  is  to  be  found  in 
th.e  fact,  that  the  terms  "  set  separately  and  in  succession," 
as  used  in  the  second  claim  of  the  patent,  as  well  as  similar 
words  in  the  body  of  the  specification,  refer  not  merely  to 
their  separate  and  successive  movement,  but  to  their  separate 
movement  and  adjustment  under  the  exclusive  control  of  the 
operator — to  combinations  resting  entirely  in  his  own  discre- 
tion. The  tumblers  that  are  distinguished  from  these,  in  the 
specification,  are  those  which  are  controlled  in  their  move- 
ments, not  by  the  mere  discretion  of  the  locker,  but  by  the 
law  of  their  mechanism. 

Experiments  were  also  performed  to  show  that  the  tum- 
blers on  the  plaintiffs'  lock,  could,  from  a  certain  point,  be 
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thrown  forward  and  set  simnltaneously.  But  they  had  to  be 
picked  up  first  separately  and  carried  to  a  given  point,  before 
the  mass  conld  be  operated  upon  simultaneously.  In  practi- 
cal use,  one  class  have  always  been  set  simultaneously,  and 
the  other  separately,  and  the  descriptive  terms  of  the  patent 
followed  the  language  which  naturally  had  grown  out  of  that 
use.  The  ingenious  experiments  here  referred  to  do  not 
change  the  nature  or  functions  of  the  different  species  of  tum- 
blers, or  obliterate  the  distinctions  which  legitimately  pertain 
to  them. 

It  was  insisted,  on  the  hearing,  that  the  reissued  patent 
was  false  and  fraudulent  and  improperly  issued.  But,  no 
such  issue  is  raised  by  the  pleadings,  nor  is  there  anything 
in  the  proofs  that  would  warrant  the  Court  in  sustaining 
such  an  objection. 

A  more  important  point  urged  by  the  defence,  and  one 
directly  involved,  is  that  which  relates  to  the  construction  of 
the  second  claim  of  this  patent.  It  is  insisted,  that  this  claim 
purports  to  be  for  a  combination  of  mechanism  for  preventing 
the  picking  of  a  lock,  with  the  fact,  or  act,  or  means  of  setting 
the  tumblers.  If  the  claim  were  to  receive  this  construction, 
it  would  fail,  for  it  would  be  an  absurdity.  The  manner  of 
setting  the  tumblers  can  form  no  part  of  the  combination.  A 
combination  in  mechanism  must  consist  of  distinct  mechanical 
parts,  having  some  relation  to  each  other,  and  each  having 
some  function  in  the  organism.  The  combination  embraced 
in  this  claim  consists  of  the  bolt,  vibrating  fence,  stop  and 
tumblers.  These  four  distinct  parts  are  brought  together  and 
into  proper  relation  to  each  other,  for  the  purpose  of  attaining 
more  perfect  security  against  any  illicit  opening  of  the  lock. 

But,  it  is  claimed  that  this  construction  destroys  the  patent, 
because  this  combination  was  made  in  the  Edwards  and  Steph- 
enson locks,  long  before  the  alleged  date  of  Yale's  invention. 
This  would  be  a  conclusive  answer  to  the  suit  were  not  the 
tumblers  in  the  Edwards  and  Stephenson  locks  a  different 
mechanical  device  from  those  in  the  locks  of  the  patentee  and 
of  the  defendant.    The  defendant  insists,  that  the  only  differ- 
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ence  is  in  the  mere  fact,  that  in  one  they  are  all  set  at  the  same 
time,  or  nearly  the  same  time,  and  in  the  other  they  are  set 
one  by  one.  But,  as  already  intimated,  these  two  classes  of 
tumblers  are  constructed  and  operate  upon  different  principles, 
and  reach  very  different  results.  One  is  constructed  to,  and 
does,  operate  only  upon  fixed  mechanical  laws,  limited  and 
controlled  by  mechanical  devices.  The  other  is  made  to  ope- 
rate at  the  discretion  of  the  locker,  and  thus  become  the  secret 
instrument  of  his  intelligence,  controlled  alone  by  his  will  and 
purpose.  The  latter  are,  therefore,  sufficiently  nnlike  the 
former  to  form  a  novel  element  in  a  combination,  where  they 
are  introduced  into  that  combination  for  the  first  time. 

The  proofs  show  that  Yale  was  the  first  to  combine  such  a 
pack  of  tumblers  with  a  bolt,  vibrating  fence,  and  stop  for  the 
fence  to  abut  against,  substantially  as  set  forth  in  his  patent. 
This  combination  is  found  in  the  defendant's  lock.  It  has 
these  four  elements  in  tl^  same  combination.  It  has,  also,  a 
different  and  much  more  perfect  mechanism  for  setting  the 
tumblers  and  throwing  the  bolt.  Indeed,  the  lock  of  the  de- 
fendant is,  in  every  way,  a  much  superior  piece  of  mechanism 
to  that  of  the  plaintiffs,  but,  as  it  embraces  the  precise  combi- 
nation first  introduced  by  Yale,  it  is  an  infringement  of  his 
second  claim. 

As  to  the  first  claim  of  the  plaintiffs'  patent,  it  cannot  be 
sustained,  in  its  present  form  at  least,  for  the  same  combina- 
tion is  found  in  the  prior  patent  of  Isham.  A  decree  must^ 
therefore,  be  rendered  for  the  defendant  on  this  issue. 

As  there  is  to  be  a  decree  in  favor  of  each  party  on  one 
issue,  no  costs  will  be  allowed  to  either  pai*ty.  An  account 
being  prayed  for,  there  will  be  a  reference  to  a  Master  to  take 
proofs  and  report  the  amount  which  the  plaintiffs  are  entitled 
to  recover.  The  decree  for  an  injunction  will  be  withheld  till 
the  coming  in  of  the  Master's  report. 
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Heztbt  B.  Goodtsab,  as  Admikistbatok,  &o.,  and  Conbap 

poppenhusen 

vs. 

William  Mullee  and  John  Miller.    In  Equity. 

The  defendant  claimed  that  he  had  not  knowingly  violated  an  injunction  issued 
00  the  Goodyear  "  hard  rubber ''  patent,  because  he  believed  that  he  had  a 
right,  under  the  injunction,  to  make  and  sell  articles  containing  more  than 
sixteen  ounces  of  sulphur  to  sixteen  ounces  of  India  rubber,  and  he  had  made 
and  sold  no  other  articles.  On  testimony  that  a  comb  sold  by  him  contained, 
by  analysis,  less  than  sixteen  ounces  of  sulphur  to  sixteen  ounces  of  rubber, 
the  Court  held  that  he  had  wilfully  violated  the  injunction. 

But,  as  it  appeared  that  he  had  already  been  imprisoned  fifty  days,  and  had 
not  given  bail,  which  had  been  fixed  at  $2,000,  and  could  not  give  it,  and  had 
a  family  and  no  means,  the  Court  released  him  on  his  own  recognizance,  in 
the  sum  of  $2,000,  for  his  appearance,  whenever  ordered  to  appear,  Airther 
proceedings  on  the  attachment  to  be  suspended  indefinitely,  but  to  be  resumed 
if  the  defendant  should  thereafter  be  guilty  of  violating  the  injunction,  or  on 
other  good  cause  to  be  shown. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  September  1*7 th,  1867«) 

This  was  the  same  case  in  which  motious  for  attachments 
were  made  in  July,  1867,  {ante^p.  429,)  against  the  defendants, 
for  alleged  violations  of  an  injunction.  The  decision  then 
made  was,  that  the  defendant  Mnllee  had  riolated  the  injunc- 
tion, and  that  an  attachment  must  issue  against  him.  An 
attachment  was  accordingly  issued,  and  he  was  taken  into 
custody  under  it  on  the  81st  of  July,  1867.  His  bail  was 
fixed  at  $2,000,  but  he  did  not  give  bail,  and  he  had  been 
ever  since,  and  still  was,  in  custody.  On  the  6th  of  August, 
1867,  he  was  brought  before  the  Court,  and  an  order  was 
made  referring  it  to  a  Master  to  take  testimony  on  the  question 
of  whether  or  not  he  intended  to  violate  the  injunction,  in 
doing  the  acts,  or  any  of  them,  referred  to  in  two  affidavits 
made  by  James  Cartin  and  William  Ober,  which  were  the 
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foundation  of  the  motion  for  attachment,  and  to  report  such 
testimony  to  the  Court.  The  Master  took  the  testimony,  and. 
the  case  now  came  up  on  his  report.  The  testimony  covered 
nearly  two  hundred  manuscript  pages  of  foolscap  paper.  The 
reference  was  made  to  aid  the  Court  in  determining  what  pun- 
ishment should  be  awarded  for  the  violation  of  the  injunction. 
Both  of  the  parties  to  the  suit  examined  witnesses  on  the 
question  of  the  intent  of  the  defendant  in  doing  the  acts  men- 
tioned in  the  affidavits  referred  to. 

Charles  M,  Keller  and    WiUiam  J.  A,  Fuller^  for  the 
plaintiffs. 

Thomas  Darlington^  for  the  defendant  Mullee. 

Blatchford,  J.  The  defendant  disclaims  all  intention  of 
disregarding  or  contemning  the  process  of  the  Court.  He 
avers  that,  after  he  was  served  with  the  injunction, he  did  not 
make  or  sell  any  hard  rubber  combs  that  did  not  contain  more 
than  sixteen  ounces  of  sulphur  to  sixteen  ounces  of  India 
rubber,  and  that  he  believed  he  had  a  right  to  make  and  sell 
hard  rubber  combs  containing  more  than  sixteen  ounces  of 
sulphur  to  sixteen  ounces  of  India  rubber.  He  also  avers,  that 
the  combs  mentioned  in  the  affidavits  of  Cartin  and  Ober 
were  made  of  a  compound  of  eighteen  ounces  of  sulphur  to 
sixteen  ounces  of  India  rubber.  A  great  deal  of  testimony 
has  been  taken  as  to  the  doings  of  the  defendant  at  the  fac- 
tory at  Chesterville,  Pennsylvania,  where  he  was  engaged  in 
making  hard  rubber  combs  during  the  period  between  the 
service  on  him  of  the  injunction  and  the  service  of  the  papers 
for  the  motion  tor  an  attachment.  This  testimony  is  directed 
to  the  point  as  to  the  relative  proportions  of  India  rubber  and 
sulphur  used  by  the  defendant,  during  that  time,  in  the  manu- 
facture of  hard  rubber  combs.  The  defendant  claims,  that  the 
testimony  shows,  that  he  never,  during  that  time,  used  a  less 
proportion  of  sulphur  to  India  rubber  than  sixteen  ounces  of 
sulphur  to  sixteen  ounces  of  India  rubber.      When  the  case 
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was  before  me  on  the  former  occasion,  I  held  that  the  patentee 
was  not  limited  to  a  quantity  of  sulphur  not  exceeding  one 
pound  to  a  pound  of  gum,  and  that  a  quantity  of  sulphur  as 
great  as  twenty-two  ounces  to  a  pound  of  gum  was  within  the 
claims  of  the  patents,  provided  the  substance  produced  had 
the  qualities  of  the  substance  referred  to  in  the  patents.  The 
defendant  averred  that  he  supposed  the  patents  to  be  limited, 
in  the  upward  range,  to  a  quantity  of  sulphur  not  greater 
than  sixteen  ounces  to  sixteen  ounces  of  gum,  and  that  he  had 
acted  in  good  faith  on  that  supposition,  in  making  and  selling 
the  particular  combs  complained  of.  It  does  not  appear  when 
those  combs  were  made.  The  affidavit  of  Carton  sets  forth 
that  the  defendant  sold  to  him,  at  New  York,  about  fifty  gross 
of  hard  rubber  combs ;  and  that  the  first  sale  was  made  during 
the  latter  part  of  June,  1867.  A  comb,  forming  one  of  the 
fifty  gross,  is  annexed  to  Carton's  affidavit.  The  affidavit  of 
Ober  sets  forth  that  the  defendant  sold  to  him  two  gross  of 
hard  rubber  combs  at  New  York,  in  June,  1867.  A  comb, 
forming  one  of  the  two  gross,  is  annexed  to  Ober's  affidavit. 

The  testimony  given  before  the  Master,  on  the  point  as  to 
whether  the  defendant  used,  in  making  hard  rubber  combs, 
after  the  service  on  him  of  the  injunction,  more  or  less  than 
sixteen  ounces  of  sulphur  to  sixteen  ounces  of  gum,  is  con- 
flicting, and,  if  the  case  stood  upon  the  testimony  of  the  wit- 
nesses as  to  what  the  defendant  did  at  the  factory  at  Chester- 
ville,  after  the  injunction  was  served  on  him,  it  would  perhaps 
be  difficult  to  arrive  at  any  satisfactory  conclusion  on  the 
subject,  and,  certainly,  difficult  to  say  that  it  was  clearly 
shown  that,  after  he  was  served  with  the  injunction,  he  made 
combs  containing  less  than  sixteen  ounces  of  sulphur  to  six- 
teen ounces  of  gum.  But  there  is  one  piece  of  evidence  which 
is  conclusive  to  show  that  the  defendant  violated  tl>e  injunc- 
tion knowingly  and  wilfully.  The  defendant,  on  the  motion 
for  the  attachment,  produced  the  affidavit  of  Charles  A.  Seely, 
a  professional  chemist  of  eminence,  to  the  eifect  that  it  was  pos- 
sible to  detect  the  per-centage  of  sulphur  in  any  given  quantity 
of  the  compound  composed  by  mixing  India  rubber,  or  other 
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vulcanizable  gum,  with  sulphur,  and  subjecting  such  mixture 
to  a  high  heat  under  pressure,  the  means  being  a  nice  chem- 
ical analysis  of  such-  compound  in  the  manufactured  state. 
During  the  reference  before  the  Master,  Professor  Seely,  on 
the  28th  of  August,  1867,  by  consent  of  both  parties,  took 
one  of  the  two  combs  attached  to  the  affidavits  of  Carton  and 
Ober,  for  the  purpose  of  analyzing  it,  and  ascertaining  the 
proportions  of  India  rubber  and  sulpliur  in  it.     It  was  a  con- 
dition of  the  consent,  that  the  results  of  the  analysis  should 
be  subject  to  inspection  by  either  party,  and  should  be  certified 
to  the  Court.    An  affidavit  made  by  Professor  Seely,  Septem- 
ber 5th,  1867,  states,  that  he  has  analyzed  the  sample  of  hard 
rubber  comb  which  he  so  received ;  that  it  contained  forty-five 
and  fifty-nine  hundredths  per  cent.  (45.59)  of  sulphur ;  and 
that  there  were  no  indications  from  which  it  could  be  inferred 
that  the  balance  of  the  compound  was  anything  else  than 
India  rubber.      This  gives  a  proportion,  in  the  sample,  of 
thirteen  ounces  and  four-tenths  of  an  ounce  of  sulphur  to  six- 
teen ounces  of  rubber.     It  does  not  appear  whether  it  was  the 
comb  sold  to  Carton  or  the  comb  sold  to  Ober  which  Professor 
Seely  analyzed,  but  it  was  one  of  them.     This  analysis  shows, 
that  the  defendant  has,  since  the  injunction  was  served  on  him, 
violated  it,  by  selling  at  least  one  comb  of  hard  rubber  con- 
taining less  than  sixteen  ounces  of  sulphur  to  sixteen  ounces 
of  India  rubber.     The  analysis  is  not  gainsayed  or  questioned, 
and  the  clear  inference,  from  Professor  Seely's  affidavit,  is,  that 
the  only  ingredient  in. the  sample,  besides  sulphur,  was  India 
rubber,  and  that  all  which  was  not  sulphur  was  India  rubber. 
The  unanswered  and  satisfactory  testimony  of  this  analysis 
contradicts  and  overthrows  the  allegation   of  the  defendant 
that  he  has  made  no  sale  of  hard  rubber  combs,  since  he  was 
served  with  the  injunction,  that  did  not  contain  more  than 
sixteen  ounces  of  sulphur  to  sixteen  ounces  of  India  rubber. 
And,  although,  as  stated  in  my  former  opinion,  it  is  possible 
that  the  defendant  may,  in  view  of  the  peculiar  language  of 
the  injunction,  have  honestly  supposed  that,  if  he  used  more 
than  a  pound  of  sulphur  to  a  pound  of  gum,  he  was  not  in- 
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fringing  the  patents,  yet,  in  selling  the  comb  analyzed  by 
Professor  Seely,  the  defendant  was  guilty  of  a  clear  violation 
of  the  plain  terms  of  the  injunction,  and  such  violation  must 
be  held  to  have  been  committed  wilfully  and  with  knowledge. 
The  result  of  this  analysis  leads  strongly  to  the  presumption 
that  all  the  combs  sold  to  Carton  and  Ober,  as  set  forth  in 
their  affidavits,  would,  on  analysis,  show  like  results.  It  be- 
comes unnecessary,  therefore,  to  consider  further  the  question 
of  the  intent  of  the  defendant  in  doing  the  particular  acts 
complained  of. 

The  defendant  is,  for  this  wilful  violation  of  the  injunc- 
tion of  this  Court,  amenable  to  punishment.  He  has  already 
been  imprisoned  nearly  fifty  days.  He  has  not  given  bail, 
which  was  fixed  at  $2,000,  and  the  giving  of  which  would 
have  secured  his  temporary  release,  and  it  is  stated  that  he 
was  unable  to  procure  such  bail.  He  has  a  wife  and  three 
children,  the  oldest  under  ten  years  of  age,  and  an  affidavit 
made  by  his  wife  sets  forth,  that  he  has  no  property,  to  her 
knowledge,  except  a  little  household  furniture,  and  that  all 
the  property  owned  by  herself  or  her  husband,  to  her  know- 
ledge, including  all  moneys  in  her  possession,  or  held  to  her 
credit,  does  not  exceed  in  value  four  hundred  doUara.  A 
severe  admonition  has  been  administered  to  the  defendant, 
and,  although  the  pUintifis  have  been  put  to  large  expense 
in  prosecuting  this  attachment,  which  the  defendant,  if  pos- 
sessed of  the  means  of  doing  so,  ought  to  be  compelled  to 
reimburse,  a  requirement  to  that  efiect  would,  in  this  case, 
if  such  reimbursement  were  made  a  condition  of  the  release  of 
the  defendant,  probably  result  in  a  continuance  of  his  im- 
prisonment for  an  indefinite  period.  While,  therefore,  I  am 
not  disposed  now  to  say  that  the  punishment  which  the  de- 
fendant has  received  is  adequate  to  the  offence,  and  to  dis- 
charge him  absolutely  from  the  attachment,  I  am  disposed  to 
release  him  on  his  own  recognizance,  in  the  sum  of  two  thou- 
sand dollars,  for  his  appearance  in  this  Court  whenever  or- 
dered to  appear,  further  proceedings  on  the  attachment  to  be 
suspended  indefinitely.   Those  proceedings  can  be  resumed  if 
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the  defendant  shall  hereafter  be  guilty  of  violating  the  injunc- 
tion, or  on  other  good  cause  to  be  shown.  An  order  will  be 
entered  accordingly. 


Henry  B.  Goodyear,  as  Administrator,  &c.,  and  others 

Thomas  G.  Watt.    In  Equtty. 

The  original  Letters  Patent  granted  to  Nelson  Goodyear,  May  6th,  1851,  for  his 
invention  in  connection  with  what  is  kno^'n  as  "hard  India  rubber/*  was  a 
patent  for  the  process  and  not  for  the  product. 

The  reissued  patents  granted  May  ISth,  1858,  on  the  surrender  of  such  original 
patent,  are  both  of  them  valid,  although  one  is  for  the  process  and  the  other 
for  the  product. 

Those  patents  are  not  open  to  the  objection  that  they  do  not  describe  the 
invention  in  such  full,  clear  and  exact  terms,  as  to  enable  any  one  of  ordinary 
skill  in  the  art  to  make  the  hard  rubber  without  experiment  or  further  inven- 
tion ;  nor  to  the  objection  that,  so  far  as  respects  the  application  of  the  com- 
pound to  dental  purposes,  it  has  been  dedicated  to  the  public. 

(Before  Neuon,  J.,  Southern  District  of  New  York,  September  18th,  1867.) 

This  was  a  final  hearing  on  pleadings  and  proofs.  The 
bill  was  founded  on  the  two  reissued  Letters  Patent,  granted  to 
Henry  B.  Goodyear,  as  administrator,  &c.,  dated  May  18th, 
1858,  involved  in  the  case  of  Goodyear  v.  MvUee^  {ante^  pp, 
429,  463.) 

Hdwin  W.  StoughtoUy  Charles  JT.  Keller^  and  Charles  F. 
BlaJce^  for  the  plaintiffs. 

George  T,  Curtis^  for  the  defendants. 

Nelson,  J.  The  bill  is  filed  in  this  case  to  restrain  the 
defendant  from  an  infringement  of  the  invention  of  Nelson 
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Goodyear  in  the  manufacture  of  hard  rubber  or  vulcanite. 
The  patent  is  for  an  improvement  in  the  process  of  Chai'les 
Goodyear  in  preparing  India  rubber.  (See  his  patent,  reis- 
sued in  December,  1849,  on  the  surrender  of  one  bearing  date 
in  June,  1844.)  The  improvement  consists  in  thoroughly 
mixing  the  rubber  with  sulphur,  in  the  proportion  of  from 
four  ounces  to  a  pound  of  sulphur  to  a  pound  of  rubber,  and 
then  subjecting  the  same  to  a  high  degree  of  heat,  as  in  the 
vulcanizing  process  of  the  said  Charles  Goodyear,  until  the 
compound  shall  have  acquired  the  required  hard  and  tough 
property  found  in  ivory,  bone,  tortoise-shell,  and  horn,  and 
the  spring-like  property,  under  flexure,  found  in  whalebone. 
The  degree  of  heat  suggested  is  not  less  than  from  260®  to 
275°  of  Fahrenlieit's  scale,  in  a  steam  or  other  heater,  for 
about  six  hours  or  more,  that  is,  until  the  compound  substance 
has  obtained  the  required  degree  of  hardness.  The  first  pat- 
ent to  Nelson  Goodyear  was  issued  May  6th,  1861.  It  was 
surrendered  and  reissued  May  18th,  1868,  for  a  defective 
specification.  On  the  surrender,  two  patents  were  issued,  one 
for  the  process,  and  the  other  for  the  product  or  new  manu- 
facture. 

The  defendant  is  charged  with  having  been  engaged  in 
making,  using,  and  selling  a  large  amount  of  such  hard  nib- 
ber  as  is  described  in  the  patents,  for  dental  purposes,  that 
is,  in  the  manufacture  of  plates  for  artificial  teeth,  and  in  the 
Bale  of  the  same,  made  partly  with  and  from  the  rubber  afore- 
said. 

The  first  objection  taken  to  the  patents  is,  that  they  are 
void  for  want  of  authority  in  the  Commissioner  to  issue  them. 
It  rests  mainly  on  the  ground,  that  both  the  process  and  the 
product,  which  were  described  in  the  original  patent,  both 
being  new,  constituted  but  one  invention,  and  that  the  claim 
for  either,  in  a  patent,  would  protect  the  exclusive  right  to  both. 
The  argument  is  certainly  ingenious,  and,  in  connection  with 
the  decision  of  Judge  Grier  in  the  case  of  Goodyear  v.  The 
liaUroad^  (2  Wallace^  Jr,^  360,)  is  entitled  to  consideration. 
It  was  there  held,  at  the  Circuit,  that  the  new  process  of 
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Charles  Goodyear  in  vulcanizing  India  rubber,  embraced  the 
new  product,  and  that  the  claim  for  the  former  protected  the 
latter ;  and  it  is  insisted,  on  the  part  of  the  learned  counsel, 
that  the  rule  applies  e  converso^  that  the  claim  for  the  pro- 
duct will  cover  and  protect  the  process,  and  that,  as  the 
claim  in  the  original  patent  was  for  the  product,  which  cov- 
ered and  embraced  within  it  the  process,  there  could  be  no 
necessity  for  the  surrender  and  reissue  of  the  two  patents.  I 
think  the  counsel  mistaken  in  supposing  that  the  original 
patent  claimed  the  product  or  substance.  It  was  "  for  com- 
bining India  rubber  and  sulphur,  &c.,  for  making  a  bard  and 
flexible  substance,  &c.,  substantially  as  herein  set  forth  " — a 
claim,  I  am  strongly  inclined  to  think,  for  a  process  instead 
of  the  product.  But  this  does  not  affect  the  force  of  the  argu- 
ment, which  is,  that  either  claim  excludes  the  other. 

But  the  answer  to  this  view  seems  to  me  conclusive.  It 
must  be  admitted,  as  a  general  proposition,  that  a  new  pro- 
cess, producing  a  useful  result  or  product,  is  patentable ;  and 
further,  that  a  new  composition  of  matter  or  substance  which 
is  useful  is  also  patentable.  Indeed,  it  is  conceded  that  the 
rule  is  not  applicable  to  the  case  of  a  new  process  producing 
an  old  and  useful  result.  There,  the  process  must  be  claimed, 
for  the  result  or  product,  being  old,  cannot  be.  But  it  is 
insisted  that  it  is  otherwise  if  the  product  be  new.  I  doubt 
the  soundness  of  the  distinction,  and  must  hold  that  the  in- 
ventor is  entitled  to  the  allowance  of  both  claims,  in  either 
aspect.  As  it  respects  the  decision  in  the  case  of  Goodyear  v. 
l^e  Raihoad^  I  have  reason  to  know  that  Judge  Grier  felt 
considerable  embarrassment  in  making  it,  from  which  he 
would  have  been  relieved  if  there  had  been  a  claim  for  the 
product  or  substance. 

As  to  tlie  separate  patents,  I  agree  that  both  claims  might 
properly  have  been  embraced  in  one  patent.  Btit  this  ques- 
tion is  one  that  is  very  much  left,  and  reasonably  so,  to  the 
good  sense  and  discretion  of  the  Commissioner.  It  is  often  a 
nice  one,  and  occasions  frequent  embarrassment  to  the  De- 
partment, as  I  know  from  convei-sations  with  some  of  the 
most  eminent  men  who  have  filled  the  place. 
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My  conclnsion  on  this  point  is,  that  the  original  patent 
was  properly  surrendered,  in  order  to  amend  the  claim,  and 
that  its  reissue  in  two  patents  was  unobjectionable. 

The  next  objection  is,  that  the  patents  do  not  describe  the 
invention  in  such  full,  clear  and  exact  terms,  as  to  enable  any 
one  of  ordinary  skill  in  the  art,  to  make  the  hard  rubber  with- 
out experiment  or  further  invention.  This  is  partly  a  ques- 
tion of  law,  and  partly  one  of  fact. 

First,  as  to  the  question  of  law.  It  must  be  remembered, 
that  the  invention  in  question  is  an  improvement  in  the  pro- 
cess of  preparing  India  rubber,  described  in  the  patent  of 
Charles  Goodyear,  which  had  been  issued  as  early  as  1844 — a 
process  well  known  to  tliose  skilled  in  the  art  at  the  time  of 
the  issuing  of  the  original  patent  to  Nelson  Goodyear  in  1851, 
and  of  the  two  reissues  in  1858.  The  main  difference  between 
Charles  Goodyear's  patent  and  these  consists  in  the  different 
proportions  of  the  mixture  of  rubber  and  sulphur.  This  new 
mixture  by  Nelson  Goodyear,  when  vulcanized,  produced  a 
new  substance,  not  only  distinct  from  that  of  Charles,  but  ap- 
plicable to  entirely  different  and  distinct  uses  and  purposes. 
Now,  the  description  must  be  read  in  the  light  derived  from 
the  knowledge  that  existed  of  the  Charles  Goodyear  patent, 
his  process,  and  the  practical  use  of  the  same.  In  Charles 
Goodyear's  patent,  the  least  amount  of  sulphur  mixed  with 
the  India  rubber  that  would  be  sufficient  to  produce  vulcaniz- 
ation, was  regarded  as  the  best  proportion.  Hence,  the 
quantity  did  not  usually  exceed  one  ounce  of  sulphur  to  a 
pound  of  rubber.  This  produced  what  maybe  called  the  soft 
vulcanized  rubber,  when  compared  with  the  invention  in  ques- 
tion, and  best  answered  the  uses  and  purposes  to  which  it  was 
applied  by  its  inventor.  Nelson  Goodyear  increased  the  pro- 
portion of  sulphur,  and  produced  his  new  substance,  an3,  after 
referring  to  Charles  Goodyear's  invention,  and  the  improve- 
ment desired,  to  wit,  producing  the  article  of  hard  rubber, 
declares  the  improvement  to  consist  "  in  thoroughly  mixing 
India  rubber,  or  other  vulcanizable  gum,  with  sulphur,  whether 
with  or  without  auxiliary  ingredients,  in  the  proportion  of 
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about  from  four  ounces  to  a  pound  of  sulphur  to  a  pound  of  the 
gum,  and  then  subjecting  the  same  to  a  high  degree  of  artifi- 
cial heat,  as  in  the  vulcanizing  process  of  Charles  Goodyear, 
until  the  compound  shall  have  acquired  the  required  hard  and 
tough  property,"  &c.  The  range  of  heat  given  in  the  Charles 
Goodyear  patent  is  from  212°  to  350**,  but,  for  the  best 
effect,  approaching  as  near  as  may  be  to  270°.  The  range 
given  by  Nelson  Goodyear,  in  another  part  of  his  patent,  is 
not  less  than  260°  or  275®  of  Fahrenheit.  He  also  states,  that 
much  latitude  may  be  taken  in  the  proportional  quantity  of 
sulphur,  but  that  a  proportion  much  less  than  four  ounces 
to  a  pound  of  rubber  would  fail  to  produce  the  new  sub- 
stance. 

This  question  is  not  anew  one  in  Court.  It  was  very  fully 
considered  in  the  case,  on  the  same  patents,  of  Goodyear  v. 
The  New  York  Gutta  Percha  and  India  Ruhher  Vvlcanite 
Co,^  decided  in  October,  1862,  (2  Fkher's  PatmU  Cases,  312,) 
audit  was  there  held,  that  the  description  in  the  patents,  both 
as  respects  the  proportions  of  sulphur  and  rubber  and  the  de- 
gree of  heat  to  which  the  compound  was  to  be  subjected  in 
order  to  produce^the  new  substance,  was  sufficiently  full  and 
certain  within  the  requirements  of  tlie  patent  law.  The  same 
question  had  been  decided  in  the  same  way  previousl}',  in  the 
cases  pending  on  the  Charles  Goodyear  patent  of  1849.  I 
do  not  intend  to  go  over  the  argument  again  that  led  me  to 
the  conclusion  then  arrived  at ;  but  I  will  add,  that  the  proofs 
in  the  present  case,  in  my  judgment,  confirm  the  correctness 
of  the  former  decisions.  As  already  stated,  the  proportions  of 
the  mixture  are  about  from  four  ounces  to  a  pound  of  sulphur 
to  a  pound  of  rubber,  which  I  undei*stand  as  meaning,  that  any 
proportion  of  sulphur  between  four  ounces  and  a  pound  to  a 
pound,  of  rubber,  properly  mixed  and  subjected  to  the  required 
heat,  will  produce  the  substance.  What  uncertainty  is  there 
in  this,  or  what  necessity  of  experiment,  on  the  part  of  a  per- 
son of  ordinary  skill  in  the  art,  to  make  the  compound  ?  The 
inventive  faculty  is  exhausted  in  the  directions  given  to  make 
the  article.    All  the  work  that  remains  to  be  done  is  that  by 
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the  hands  of  the  skilful  workman.  I  agree,  that  if  it  could 
be  shown  that  the  mixture,  as  described,  when  properly  re- 
duced to  practice,  failed  to  produce  the  article,  the  patent 
could  not  be  upheld.  But  that  is  a  different  question  from 
the  one  here  presented,  namely,  whether  the  description  is 
sufficiently  clear  and  certain. 

I  have  said  that  the  proofs  in  this  case  tend  to  confirm 
what  was  my  conclusion  on  this  point  when  the  patents  were 
formerly  before  me.  It  appears,  that  the  proportions  of  the 
ingredients  composing  the  compound  put  on  the  market,  by 
the  proprietors  of  these  patents,  for  dental  purposes,  were 
twelve  parts  in  weight  of  rubber,  and  six  of  sulphur,  with 
nine  of  vermilion,  as  coloring  matter.  Thousands  of  pounds 
per  annum  of  this  compound,  have  been  sold  to  dentists 
throughout  the  United  States,  and  it  was  and  is  regarded  by 
them  as  the  best  article  in  the  market,  and  has  been  in  almost 
universal  use  since  its  application  to  dentistry.  It  is  the  arti- 
cle that  has  been  used  by  some  three  thousand  licensees,  as  well 
as  by  the  infringers,  perhaps  a  still  greater  number.  One  of 
the  leading  witnesses  for  the  defendant  thinks  the  best  propor- 
tion to  be  sixteen  ounces  of  rubber,  eight  and  a  half  of  sul- 
phur, and  seven  of  vermilion,  nearly  the  proportions  used  by 
the  plaintiffs.  Another,  Mr.  Starr,  a  dentist  of  twenty-four 
years'  standing,  and  familiar  with  the  use  of  hard  rubber  for 
dental  pui*poses,  from  its  first  application,  thinks  a  quarter  of 
a  pound  to  a  pound  of  rubber,  with  nine  ounces  of  vermilion, 
the  best.  This  adopts  the  minimum  of  sulphur  given  in  the 
patent.  Another,  Mr.  Wildman,  a  professor  in  a  college  of 
dental  surgery,  thinks  that  the  proportions  of  forty-eight  parts 
of  rubber,  and  twenty-four  of  sulphur,  with  thirty-six  of  ver- 
milion (which  reduced  would  be  six  parts  of  sulphur,  twelve 
of  rubber,  and  nine  of  vermilion)  are  best.  This  agrees  with 
the  plaintiffs'  article  in  common  use.  In  every  instance,  the 
proportions  are  within  the  limit  given  by  the  patentee. 

It  seems  to  be  supposed  by  many  of  the  experts  on  the 
part  of  the  defendant,  that  because  the  patentee  has  given  a 
margin  in  the  proportion  of  sulphur,  it  requires  invention — 
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experiments,  as  they  call  it — to  find  the  exact  proportion, 
although  he  instructs  them  to  take  any  proportions  within  the 
limit  mentioned,  and,  for  aught  that  appears  to  the  contrary, 
in  the  evidence,  any  such  proportion  would  make  the  article. 
Most  of  the  experts  agree  that  the  proportions  may  be  varied, 
and  yet  a  good  article  be  produced,  which  shows,  that  if  an 
exact  and  fixed  proportion  were  given,  and  the  inventor  was 
to  be  confined  to  it,  the  patent  would  not  be  worth  the  paper 
on  which  it  is  written.  The  same  observations  are  true  as  it 
respects  the  range  of  heat ;  and,  in  addition,  the  degree  or 
prolongation  of  heat  will  oftentimes  depend  upon  the  thickness 
or  bulk  of  the  compound,  and,  perhaps,  the  amount  of  sulphur. 
But  all  this  difficulty  an  intelligent  workman  will  soon  over- 
come, in  the  manufacture  of  the  article.  The  heat  is  to  be 
applied  until  the  compound  has  acquired  the  requisite  hard- 
ness. But  I  do  not  intend  to  pursue  this  point  of  the  case,  as 
I  regard  it  concluded  by  the  two  decisions  already  referred  to, 
so  far  as  this  Court  is  concerned.  As  it  respects  the  vermilion, 
or  other  coloring  matter,  the  kind  and  quantity  depend  on  the 
taste  of  the  party  using  the  compound.  No  definite  rule 
could  be  given.  The  mixture  does  not  vary  the  substantial 
uses  of  the  article. 

The  next  objection  to  the  patents  is,  that,  so  far  as  respects 
the  application  of  this  compound  to  dental  purposes,  it  has 
been  dedicated  to  the  public. 

I  shall  not  enter  upon  the  legal  question  which  was  so  fully 
and  ably  discussed  on  the  argument — whether  or  not  such  a 
dedication  could  be  made — as,  upon  a  careful  perusal  of  all 
the  proofs  in  the  case,  I  am  satisfied  that  no  such  dedication, 
in  point  of  fact,  can  be  maintained. 

The  subject  of  the  application  of  the  compound  of  hard 
rubber  to  dental  purposes  engaged  the  attention  of  the  pro- 
prietors as  early  as  1854-'55,  and  afterwards,  in  1857-'58,  the 
application  to  those  purposes  had  beconrie  so  far  perfected  that 
agencies  were  established,  for  the  vulcanization  of  den  tal  plates, 
in  the  city  of  New  York  and  elsewhere,  and  public  notice 
was  given  of  the  same  to  the  profession.     Infringements  were 
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immediately  commenced,  and,  among  the  first,  by  the  firm  of 
L.  E.  Christopher  &  Co.  A  suit  was  brought  against  that 
firm,  for  an  infringement,  by  the  American  Hard  Rubber 
Company,  which  then  had  acquired  this  interest  in  the  patent; 
and  circulars  were  issued  to  the  dentists,  notifying  them  of  the 
infringement.  The  defendants  sold  out  to  E.  A.  L.  Roberts, 
and  left  the  city  of  New  York,  where  they  had  resided.  A 
suit  was  then  commenced  against  Roberts,  and,  in  October, 
1859,  an  injunction  was  obtained  against  him.  Other  suits 
were  also  brought  against  infringers,  who  were  enjoined.  This 
Company,  besides  issuing  numerous  circulars,  proposing  to 
vulcanize  for  dentists  cases  of  teeth,  issued  a  quarterly  publi- 
cation, called  "  The  Vulcanite,"  which  was  commenced  in 
May,  1860,  and  ended  in  May,  1862.  The  number  of  each 
quarter  varied  from  as  high  as  six  thousand  to  as  low  as  two 
thousand.  These  numbers  were  sent  free  to  all  the  dentists  in  , 
the  United  States  whose  addressess  could  be  procured,  and  to 
all  the  dental  depots,  surgical  instrument  manufacturers,  and 
dental  colleges.  I  have  the'  number  for  May,  1862,  before 
me.  Among  other  things,  it  contains  a  list  of  the  names 
of  the  agents  of  the  Company,  located  in  different  parts 
of  the  country,  with  notice  that  the  agents  will  furnish 
the  compound  to  licensees  only  ;  and  also  a  list,  covering  some 
five  pages,  closely  printed,  of  licensees,  residing  in  most  of  the 
States  of  the  Union.  Tlie  Company  also  put  into  the  market 
the  compound,  at  various  dental  depots  in  many  parts  of  the 
country,  especially  in  the  principal  cities,  which  was  made  in 
sheets  and  put  up  in  paper  boxes,  each  box  containing  one 
pound,  on  the  cover  of  which  was  a  label,  and  which,  among 
other  things,  stated  that  "  this  gum  is  furnished  to  our  agents, 
and  others,  on  the  express  condition  that  it  shall  be  sold  only 
to  our  licensees."  The  Company  further,  at  the  same  time, 
employed  travelling  agents,  who  visited  the  dentists  at  their 
homes,  for  the  purpose  of  selling  rights  under, the  patent,  and 
who  succeeded  in  selling  some  three  thousand.  It  is  proper, 
also,  to  remark,  that  nearly  all  of  the  compound  used  by  den* 
tists  in  the  city  of  New  York,  and  elsewherej  was  purchased  by 
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them  from  the  depots  of  the  Company,  in  boxes  having  this  label 
npon  them.  The  defendant,  who  was  a  witness  in  his  own 
behalf,  admits  that  he  purchased  his  compound  in  boxes,  at 
S.  S.  White's  depot,  and  that  it  was  put  up  by  the  American 
Hard  Rubber  Company,  and  contained  the  label  above  mem- 
tioned.  This  was  one  of  the  Company^s  depots.  He  admits, 
also,  that  there  was  a  restriction  on  the  sale  of  the  compound, 
but  says  that  he  could  always  procure  it,  though  not  a  licensee. 
He  further  admits,  that,  in  1864,  he  was  called  on  to  take  out 
a  license ;  that  he  replied  that  there  was  great  dissatisfaction, 
among  the  dentists,  at  the  way  the  Company  had  managed, 
and  that  the  licensees  were  not  protected ;  and  that  he  offered 
to  take  out  a  license  if  the  Company  would  protect  him,  and 
prevent  infringers  from  using  the  compound  at  the  next  door. 
He  admits,  also,  that  he  saw  the  circulars  issued  by  the  Com- 
pany, warning  against  infringements ;  that  he  saw  several 
numbers  of  the  publication  called  ''  The  Vulcanite ;"  that  they 
were  left  at  his  office ;  and  that  he  saw  in  them  articles  on 
the  subject  of  vulcanizing  dental  plates.  He  also  recollects 
the  suit  against  Boberts,  and  one  against  Toland,  a  dentist,  in 
1861. 

I  could  extend  this  opinion  much  further,  in  referring  to 
proofs  all  tending  to  show  great  and  extraordinary  exertions, 
on  the  part  of  the  proprietors  of  this  branch  of  the  patent,  to 
get  the  article  into  common  use,  and  to  prevent  piracies,  by 
means  of  litigation,  and  otherwise ;  but  I  regard  the  examina- 
tion that  has  already  taken  place  as  quite  satisfactory  to  show 
that  no  dedication  or  abandonment  of  their  right  has  been 
established,  and  especially,  none  as  respects  the  present  de- 
fendant. His  own  testimony  is  abundantly  sufficient  to  repel 
the  conclusion  as  to  himself. 

There  must  be  a  decree  for  the  plaintiffs,  and  a  reference, 
with  a  permanent  injunction. 
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Joseph  J.  West 

The  Silver  Wire  and  Skirt  MANtrFAcruRma  Company. 

In  Equity. 

The  patent  granted  to  Edward  F.  Woodward,  June  16th,  186*7,  and  reissued 
September  29th,  1857,  for  "  improvements  in  stiffening  ladies*  skirts  or  bustles, 
and  other  articles  of  dress,"  claims  the  curving  of  the  material  into  a  spiral 
form,  either  with  or  without  a  core  of  a  flexible  character. 

Whether  a  hoop  so  formed  is  patentable,  in  view  of  the  prior  existence,  in 
stringed  musical  instruments,  of  strings  formed  of  a  cat-gut  core,  with  metal- 
lic wire  wound  around  it  in  a  spiral  form,  qiiere. 

In  said  patent,  the  elasticity  of  the  hoop  is  due,  almost  wholly,  to  the  spiral 
wire. 

A  hoop  made  of  a  plain  strip  of  steel,  covered  with  a  fine,  flexible,  iron 
wire  or  thread,  tinned  or  silvered,  is  not  an  infHngement  of  said  patent.  lu 
such  hoop,  the  wire  coating  is  not  the  hoop,  but  the  strip  of  steel  is  the  hoop, 
and  the  patent  is  for  a  hoop,  and  not  for  the  covering  of  a  hoop. 

(Before  Shipuak,  J.,  Southern  District  of  New  York,  September  18th,  1867.) 

This  was  an  action  at  law  for  the  infringement  of  Letters 
Patent  granted  June  16th,  1857,  to  Edward  F.  Woodward, 
for  "  improvements  in  stiffening  ladies'  skirts  or  bustles,  and 
other  articles  of  dress,''  and  reissued  September  29th,  1857. 
The  reissued  patent  was  assigned  to  the  plaintiff.  The  plea 
was  the  general  issue.  The  issue  was,  by  a  stipulation  in 
writing,  tried  by  the  Court  without  a  jury. 

John  B.  Staplesj  for  the  plaintiff. 

Oeorge  Giffordj  for  the  defendant. 

Shipman,  J.  In  view  of  the  result  at  which  the  Court  has 
arrived,  no  comparison  of  the  original  specification  with  that 
of  the  reissue  is  necessary  here.    The  case  will^  therefore,  be 
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considered  exclusively  with  reference  to  the  latter.  This 
specification  says :  "  Heretofore,  the  mode  adopted,  in  the 
present  fashion  of  hooped  skirts,  to  set  them  off,  has  been, 
to  form  the  hoops  of  whalebone  in  strips,  curved  into  hoops, 
or  rattan,  or  brass  or  steel  strips,  and  sometimes  coareer  and 
heavier  materials.  All  of  these,  as  employed  bef(5re  my  in- 
vention, were  defective.  They  were  rigid  in  outline,  and  do 
not  permit  an  easy  flow  of  the  drapery  of  a  lady's  dress,  so 
essential  to  the  beauty  of  costume ;  and,  when  a  dress  thus 
supported  is  acted  upon  by  the  wind,  such  hoops  show  con- 
spicuously and  inelegantly;  besides  which,  in  sitting  down,  it 
is  impossible,  with  such  hoops,  to  gather  the  dress  in,  and,  by 
severe  compression,  the  hoops  are  bent  or  broken,  so  as  to 
spoil  their  shape.  I  effectually  remedy  these  defects  by  my 
improvements,  and  form  a  light,  pliable,  elastic  and  buoyant 
hoop,  which  has  all  the  necessary  powera  of  extension  for  the 
purpose,  and,  at  the  same  time,  an  elasticity  and  pliability  not 
found  in  hoops  heretofore  found  in  market.  The  nature  of 
my  invention  consists  in  forming  hoops  of  spiral  wire,  strips 
of  rattan,  whalebone,  or  other  suitable  material,  either  with 
or  without  the  interior  support  of  a  cord  or  strip  of  any  kind, 
which  hoops,'  wh6n  inserted  in  ladies'  skirts  shall  have  the 
effect  of  expanding  said  skirts,  while  they  can  be  compressed, 
or  bent  short,  without  serious  injury  to  their  configuration. 
The  construction  is  as  follows:  I  take  thin,  narrow  strips  of 
rattan,  (calamus  ratang,)  or  whalebone,  or  metallic  wire,  or 
other  stiff  elastic  material,  proper  for  the  purpose,  and  wind 
it  round  a  cord  of  hemp  or  other  material,  or  I  form  it  into  a 
spiral  on  a. proper  mandrel  of  any  kind,  making  it  into  a  cord 
of  spiral  construction.  ******  The  centre  of 
this  hollow  spiral  may  be  filled  with  such  material  as  shall  be 
found  convenient,  or  it  may  be  used  without  any,  although  I 
deem  the  centre  support  best.  So,  the  spiral  may  be  formed 
of  one  or  more  strands,  without  changing  the  device.  When 
rattan  strips  are  used,  they  are  steamed,  to  soften  them,  before 
forming,  and,  after  forming,  they  are  dried,  which  sets  them 
in  place.     To  render  this  cord,  thus  formed,  water-proof,  I 
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Batnrate  it  with  a  solation  of  gnin-lac,  which  adds  increased 
stiffness  and  durabiHty,  and  prevents  the  material  becoming 
limber  by  wear.  Having  thus  fully  set  forth  my  new  hoop 
for  ladies'  skirts,  and  the  various  modifications  thereof,  and  the 
manner  of  making  the  same,  what  I  claim  as  new,  and  for 
which  I  desire  to  secure  the  exclusive  right,  is  the  constructing 
hoops  intended  for  ladies'  dresses,  substantially  as  and  for  the 
purposes  set  forth,  consisting  of  a  spiral  formed  of  any  proper 
material,  metallic  or  vegetable,  as  described,  with  or  without 
a  core  to  support  the  same,  which  can  be  bent  into  the  form 
of  a  hoop,  and  inserted  into  ladies'  skirts,  as  hereinbefore  fully 
made  known." 

The  above  paragraphs  contain  all  that  it  is  material  to  cite 
from  the  specification.  It  will  be  seen,  by  referring  to  the 
description  of  the  state  of  the  art  and  the  defects  to  be  reme- 
died, as  set  forth  in  the  first  paragraph,  that  mere  steel,  brass, 
whalebone,  or  rattan  strips,  formed  into  hoops,  or  combined 
with  a  covering  of  any  kind,  are  not  claimed.  Hoops  made 
of  the  materials  mentioned  were  old  and  well  known.  These 
materials  were  only  claimed  when  curved  into  a  spiral  form, 
either  with  or  without  a  core,  or  central  cord,  of  a  flexible 
character.  The  specimen  presented  on  the  trial,  as  an  illus- 
tration of  the  invention  covered  by  the  patent,  was  a  brass 
wire,  in  the  form  of  a  spiral,  having  a  thread  of  cat-gut  run- 
ning through,  forming  a  core.  Whether  such  a  hoop  would 
be  patentable,  in  view  of  the  state  of  the  mechanic  arts,  need 
not  be  now  determined.  But  it  may  be  remarked,  as  it  is 
familiarly  known,  that  the  large  strings  of  the  bass  viol  and 
other  stringed  musical  instruments,  are  nearly  indentical  with 
this  cord  which  formed  the  hoop  of  the  skirt  presented  on  the 
trial  as  one  manufactured  under  this  patent,  with  the  excep- 
tion, that  the  wire  of  the  skirt  hoop  was  heavier  and  stiffer 
than  that  on  the  viol  string,  and,  therefore  more  elastic. 
Both,  however,  had  the  same  combination,  and  the  same  me- 
chanical construction.  "Whether  such  an  article,  by  simply 
using  a  stiffer  wire,  and  inserting  it  in  a  lady's  skirt  in  a  cir- 
cular form,  could  be  legally  the  subject  of  a  patent,  without 
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claiming  it  in  combination  with  some  new  element,  or  as  a 
part  of  some  new  combination,  or  whether  it  is  the  applica- 
tion of  an  old  thing  to  a  new  ase,  and,  therefore,  not  patent- 
able, does  not  arise  properly  on  the  pleadings,  and,  therefore, 
will  not  be  decided. 

As  already  stated,  the  article  presented  on  the  trial,  as  an 
illustration  of  "Woodward's  invention,  wafe  a  brass  wire,  in 
spiral  form,  with  a  cat-gut  core.  The  elasticity  of  the  hoop 
is  almost  wholly  due  to  the  spiral  wire,  the  flexible  core  oper- 
ating merely  as  a  support  to  the  spiral  which  encircles  it. 
The  core  gives  it  greater  coherence  and  firmness,  and  would 
tend  to  prevent  it  from  stretching  and  tlius  opening  the  coil. 
But  the  patent  does  not  claim  the  core  as  an  element  of  the 
invention.  It  contemplates  the  use  of  the  spiral  without  the 
core,  though  the  patentee  deems  the  presence  of  the  latter 
preferable.  The  patent  properly  claims  an  elastic  hoop  con- 
sisting of  a  spiral  formed  of  any  proper  material,  either  with 
or  without  a  core. 

The  body  of  the  infringing  hoop  is  made,  not  of  a  spiral 
wire  or  spring,  but  of  a  plain  strip  of  steel.  This  steel  is, 
however,  covered  with  a  fine  flexible  iron  wire  or  thread,  tin- 
ned or  silvered,  and  wound  around  it  spirally.  The  main 
body  and  elasticity  of  this  hoop  reside  in  the  steel  strip,  which 
of  itself,  forms  a  spring.  This  strip  alone  constitutes  a  hoop, 
when  curved  in  a  circle.  In  other  words,  as  the  defendants 
use  it,  it  is  the  old  steel  hoop,  covered  with  fine  tinned  or  sil- 
vered wire.  This  hoop,  without  the  covering,  is  recognized  in 
the  specification  as  existing  prior  to  the  invention  of  the  pat- 
entee. 

Now,  the  patent  is  for  a  hoop,  and  not  for  the  covering  of 
a  hoop.  "What  was  new  in  the  alleged  invention,  if  anything 
in  it  was  new,  was  not  covering  hoops  already  well  known, 
but  forming  hoops  of  spirals  made  from  metal  or  vegetable 
strips.  In  such  hoops,  the  core  or  central  thread  was  no  essen- 
tial part  of  the  invention,  for  they  were  to  be  made  with  or 
without  it  The  spiral  wire  or  spring  was  the  principal,  and 
the  only  essential  structure.     But,  in  the  alleged  infringing 
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article,  the  steel  strip  or  spring  is  the  principal  thing.  With- 
out it,  the  wire  coating  would  be  good  for  nothing  in  a  skirt. 
It  would  be  spiral  in  form  and  flexible,  but  it  would  have 
almost  no  elasticity,  and  possess  no  adequate  power  to  extend 
the  skirt.  This  wire  coating  is,  in  no  just  sense,  a  hoop  in  the 
form  of  a  spiral  spring,  bent  into  a  circle.  It  is  only  an  ap- 
pendage or  covering  to  the  steel  strip,  which  is  the  real  hoop. 
It  gives  the  latter  greater  neatness  and  finish,  but  does  not 
add  appreciably  to  its  flexibility,  or  to  its  elasticity  or  expand- 
ing quality.  It  does  not  stand  in  the  same  relation,  or  possess 
the  same  practical  qualities,  or  perform  the  same  functions  that 
are  claimed  for  the  metallic  or  vegetable  spirals  of  the  pat- 
entee, and  is,  therefore,  no  infringement  of  the  rights  of  the 
plaintiff  under  this  patent. 

There  must  be  a  judgment  for  the  defendants. 


Maby  E.  Bunce  and  othebs 
Jane  Ann  Gallagher  and  Michael  Smiih.    In  Egmrr. 

The  provision  of  the  16th  section  of  the  Judiciary  Act  of  September  24thf  1*789, 
(1  Ui  8.  Stat  at  Large^  82)  that  suits  in  Equity  ahaU  not  be  sustained  in  either 
of  the  Courts  of  the  United  States,  in  any  case  where  plain,  adequate  and 
complete  ijemedy  may  be  had  at  law,  is  merely  declaratory,  and  does  not  ex- 
clude the  Courts  of  the  United  States  from  any  part  of  the  field  of  equitable 
remedies. 

A  suit  in  Equity  to  annul  a  forged  deed  of  land  and  have  it  cancelled,  and  the 
record  of  it  declared  void,  brought  by  the  legal  owner  of  the  land,  who  is 
the  grantor  named  in  the  forged  deed,  whQe  he  is  out  of  possession  of  the 
land,  is  not  taken  out  of  equitable  jurisdiction  by  the  fact  that  the  deed  is 
void. 

It  is  not  necessary,  before  bringing  such  suit,  that  the  legal  owner  should  es- 
tablish his  title,  and  obtain  possession  of  the  land,  by  ejectment  at  law. 

The  question  whether  the  deed  is  forged  or  not,  involves  no  question  as  to  the 
title  of  the  land. 
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Such  a  suit  is  peculiarly  one  of  equitable  cognizance. 

On  the  trialof  such  a  suit,  proof,  on  the  part  of  the  plaintiff,  of  the  forgery  of 
his  signature  to  the  forged  deed,  and  that  the  person  who  acknowledged  ita 
execution  was  not  the  plaintiff,  is  not  open  to  objection,  as  violating  the  rule 
that  a  party  cannot  discredit  a  paper  which  he  produces  in  evidence. 

As  to  parties,  all  persons  who  have  an  interest  in  the  object  to  be  attained  by  % 
suit  in  £quity,  must  be  joined. 

Those  whose  interests  are  in  harmony,  and  only  those,  should  be  joined  as  plain- 
tiffs. 

The  authority  conferred  by  a  power  of  attorney  is  suspended  by  the  subsequent 
insanity  of  the  person  who  gave  the  power. 

A  Court  of  Equity  will  hesitate  to  dismiss  a  suit  for  the  want  of  proper,  or  for 
the  joinder  of  improper  parties,  where  the  difficulty  can  be  remedied,  or  where 
the  relief  sought  can  be  given  without  impairing  or  jeopardizing  the  interest 
of  any  one. 

Where  a  misjoinder  of  parties  is  apparent  on  the  face  of  a  bill,  it  should  be  taken 
advantage  of  by  demurrer  or  answer,  or  it  will  be  deemed  to  be  waived. 

A  deed  of  land  held  adversely  to  the  grantor,  under  color  of  title,  given  when 
he  is  out  of  possession  of  such  land,  is  void,  even  though  the  adverse  holding 
and  the  possession  under  it  are  founded  on  a  forged  deed  purporting  to  have 
been  given  by  such  a  grantor. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  September  18th,  186t.) 

This  was  a  final  hearing,  on  pleadings  and  proofs,  on  a 
bill  in  Equity,  filed  by  Mary  E.  Bunce,  and  Francis  M.  Bunce, 
her  husband,  Frances  A.  Bull,  George  H.  Bull,  William  W. 
Bull  and  Henry  K.  W.  Welch  against  Jane  Ann  Gallagher 
and  Michael  Smith,  to  annul  and  declare  void  an  alleged  forged 
deed,  and  the  record  thereof,  purporting  to  convey  to  the  de- 
fendant Gallagher  the  title  to  a  house  and  two  lots  of  land 
situated  on  Staten  Island,  in  the  State  of  New  York,  and  to 
remove  the  cloud  which  su«h  alleged  forged  instrument  had 
thrown  on  the  genuine  title,  and  to  cancel  an  agreement  en- 
tered into  between  the  defendants  for  the  sale  and  transfer  of 
the  premises  in  question  to  the  defendant  Smith,  and  to  re- 
strain them  from  consummatiug  the  same,  or  any  similar 
contract.  , 

Joseph  A.  Wdchy  for  the  plaintiffs. 

Chwrlea  M.  Da  Costa^  for  the  defendants. 
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Shipman,  J.  Though  the  objects  sought  by  the  bill  in  this 
case  are  simple,  the  facts  and  legal  questions  involved  in  the 
controversy  are  numerous  and  complicated.  A  detailed  state- 
ment of  the  material  facts  is,  therefore,  indispensable  to  a 
clear  understanding  of  the  points  to  be  decided. 

Mary  E,  Bunce,  one  of  the  plaintiffs,  is  a  daughter  of  the 
late  John  W.  Bull,  of  Hartford,  Connecticut.  The  latter  was 
for  many  years  prior  to,  and  at  the  time  of,  his  death  a  resi- 
dent of  Hartford.  As  early  as  September,  1861,  being  in 
poor  health,  and  desirous  of  relieving  himself  from  the  caro 
of  his  estate,  he  gave  to  his  said  daughter,  Mary  Ei,  a  full 
power  of  attorney,  authorizing  her  to  transact  all  his  business. 
On  the  4th  of  April,  1862,  a  purcliase  of  the  house  and  two 
lots  which  have  become  the  subject  of  this  controversy,  was 
effected,  in  behalf  of  Mr.  Bull,  or,  at  least,  in  the  interest  of 
his  estate,  under  the  direction  of  the  said  Mary  E.,  acting,  as 
she  supposed,  under  the  letter  of  attorney.  As  her  father  was 
then  suffering  under  disease  of  body  and  mind,  and  unable  to 
transact  any  business,  she  took  the  deed  of  this  property  in 
her  own  name.  Her  object  in  so  doing  was  to  hold  in  her 
hands  the  power  to  transfer  the  title  to  the  property,  when- 
ever it  should  become  advisable,  for  the  interest  of  her  father's 
estate,  to  sell  it.  The  consideration  for  the  purchase  came 
from  his  estate,  and  she  held  the  property  avowedly  for  his 
benefit  This  property,  which  lies  in  the  town  of  Sonthfield, 
Richmond  county,  New  York,  was  purchased  from  George  M. 
Boot  and  wife,  and  was  by  them  conveyed  to  the  said  Mary 
E.,  then  Mary  E.  Bull.  The  sale  was  subject  to  a  mortgage 
given  by  Root  and  his  wife  to  a  third  party.  Subsequently, 
this  mortgage  was  foreclosed,  and  a  sale,  under  a  decree  of  the 
Supreme  Court  of  New  York,  was  made  by  the  sheriff  of 
Richmond  county.  Mary  E.  Bull,  assuming  to  act  as  her 
father's  agent,  under  the  said  letter  of  attorney,  purchased  in 
the  property,  and,  as  before,  and  for  the  same  reasons,  and 
with  the  same  object,  took  the  deed  in  her  own  name.  This 
sheriff's  deed  was  executed  March  20th,  1863.  Thus,  Mary 
£.  Bull  became  invested  with  the  legal  title  to  this  property, 
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by  the  two  deeds  referred  to,  both  of  wliich  were  duly  re- 
corded in  the  oflBce  of  the  clerk  of  Richmond  county. 

On  the  9th  of  July,  1863,  John  W.  Bull  died,  leaving  five 
children,  namely,  Mary  E.,  Frances  A.,  George  H.,  and  Wil- 
liam W.,  all  of  whom  have  joined  in  this  bill,  and  John  W., 
Jr.  He  left  a  last  will  and  testament,  dated  the  10th  of  May, 
1858.  The  will  was  duly  proved  before  the  Court  of  Probate 
for  the  District  of  Hartford,  and  approved  as  a  valid  instru- 
ment, July  16th,  1863.  One  of  the  terms  of  the  will  was, 
that  all  future  acquisitions  of  real  estate  should  be  embraced  in, 
and  pass  by  it.  After  a  specific  devise  of  the  homestead  of  the 
testator  in  Hartford,  with  the  furniture  and  movable  property 
connected  with  it,  to  his  two  daugiiters,  the  remainder  of  his 
estate,  real  and  personal,  was  given  to  the  two  daughters  and 
the  two  sons  who  are  named  as  plaintifiB  in  the  bill.  Nothing 
was  given  by  the  will,  to  the  other  son,  John  W.  Bull,  Jr. 
"W.  H.  D.  Callender  was  named  as  sole  executor,  and  pro- 
ceeded to  settle  the  estate,  which  embraced  considerable  prop- 
erty. 

On  the  23d  of  May,  1864,  Mary  E.  Bull  executed  and 
delivered  a  deed  of  this  property  on  Staten  Island,  together 
with  other  real  estate  therein  described,  to  Henry  K,  W. 
Welch,  one  of  the  plaintiflB  in  this  bill,  in  trust.  On  the  same 
day,  Welch  executed  an  instrument,  purporting  to  be  a  de- 
claration of  the  trust  under  which  he  received  this  deed  from 
Mary  E.  Bull,  and  setting  forth,  that,  so  far  as  this  property 
was  concerned,  he  held  it  as  trustee  for  all  the  devisees  named 
in  the  will  of  John  W.  Bull,  who  were  declared  to  be  the 
equitable  owners  thereof.  On  the  28th  of  May,  1864,  Mary 
E.  Bull  was  married  to  Francis  M.  Bunce,  who  is  also  joined 
as  a  plaintiff  in  the  bill.  During  the  time  Mary  E.  Bull  held 
this  property  she  did  not  attend  personally  to  its  management, 
but  employed  an  agent  for  that  purpose.  Very  little  income 
was  derived  from  it,  and  it  appears  to  have  received  little  at- 
tention. 

In  1865,  it  was  deemed  advisable  to  dispose  of  this  prop- 
erty, and,  on  examining  the  records  in  the  ofiice  of  the  clerk 
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of  Eichmond  county,  two  instruments  were  found  on  record, 
describing  the  house  and  lots — one,  a  mortgage  purporting  to 
be  signed  and  acknowledged  by  Mary  E.  Bull,  to  secure  the 
payment  of  one  thousand  and  sixty  dollars  to  Harriet  G.  and 
Louisa  Moore,  and  dated  December  15th,  1863 ;  the  other,  an 
absolute  deed,  also  purporting  to  be  signed  and  acknowledged 
by  Mary  E.  Bull,  and  dated  March  2d,  1864,  conveying  the 
premises  to  Jane  Ann  Gallagher.  On  further  inquiry,  the 
following  singular  facts  were  discovered:  In  November,  1865, 
a  woman  called  upon  Mr.  Journeay,  a  real  estate  broker  in  the 
city  of  New  York,  stating  that  she  had  a  house  and  two  lots 
on  Staten  Island  upon  which  she  wished  to  obtain  a  loan  of 
money.  She  left  a  memorandum  describing  the  property, 
(which  proved  to  be  that  in  question,)  gave  her  name  as  Mary 
E.  Bull,  stated  that  she  resided  in  Hartford,  but  was  going  to 
New  Haven  to  remain  some  time,  and  that  any  communica- 
tions touching  the  loan  should  be  addressed  to  her  there.  It 
appears,  also,  that  she  went  to  New  Haven  immediately,  or 
very  soon,  put  herself  in  communication  with  respectable 
lawyers  in  that  place,  and  employed  them  to  write  to  Mr. 
Journeay  on  the  subject  of  this  loan.  The  result  was,  that  a 
loan  of  one  thousand  and  sixty  dollars  was  obtained  from 
Harriet  G.'  and  Louisa  Moore,  through  their  attorney  in  New 
York,  and  a  mortgage  was  executed  and  delivered  to  secure 
the  same.  This  instrument  was  executed  in  New  Haven,  and 
the  whole  business  was  done  through  a  correspondence  be- 
tween the  New  Haven  lawyers  and  Mr.  Journeay  in  New  York. 
The  woman  signed  and  acknowledged  the  deed  before  one  of 
her  counsel,  George  F.  Gardiner,  of  New  Haven,  who  was  a 
proper  magistrate.  She  received  the  money,  paid  her  counsel, 
and  left.  In  about  two  months  she  again  made  her  appearance 
at  Mr.  Gardiner's  office  in  New  Haven,  and  stated  that  she 
had  concluded  to  sell  this  property,  which  she  had  before 
mortgaged.  At  her  request,  a  correspondence  was  again 
opened  by  Mr.  Gardiner  with  Mr.  Journeay,  which  resulted  in 
a  supposed  sale  of  this  property  to  Jane  Ann  Gallagher,  one 
of  the  defendants,  the  woman  signing  and  acknowledging  the 
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deed,  as  before,  and  receiving  the  consideration,  about  1,500 
dollars.  This  last  deed  was  executed  on  the  2d  of  March,  1864." 
Both  deeds  were  signed  with  the  name  of  Mary  E.  Bull.  On 
the  trial,  it  was  conclusively  proved,  that  this  woman,  who 
had  thus  purported  to  mortgage  and  finally  sell  this  property, 
was  an  adroit  impostor.  She  did  not  even  resemble  the  gen- 
uine Mary  E.  Bull.  She  succeeded,  however,  in  passing  her- 
self off  as  such,  deceiving  her  counsel,  to  whom  the  genuine 
Mai*y  E.  Bull  was  a  stranger,  and  obtaining  the  money  from 
the  Moores,  and  from  Mrs.  Gallagher.  The  mortgage  and 
deed  were  recorded  in  the  clerk's  office  in  Richmond  county, 
and  Mrs.  Gallagher,  with  her  husband,  went  into  possession  on 
the  14th  of  March,  1864.  Her  husband  subsequently  died, 
but  Mi's.  Gallagher  has  continued  in  possession  of  the  premises, 
by  hei*self  and  tenants,  till  the  present  time.  Among  the 
tenants  was  Michael  Smith,  the  other  defendant  in  this  bill, 
with  whom  Mrs.  Gallagher  entered  into  negotiations  for  the 
sale  of  this  property  to  him. 

Of  coui-se,  the  mortgage  to  the  Moores,  and  the  deed  to 
Mrs.  Gallagher,  arc  mere  forgeries  and  conveyed  no  title.  The 
bill  is  brought  to  annul  the  deed  to  Mi's.  Gallagher,  to  require 
her  to  deliver  it  up  to  be  cancelled,  to  declare  the  record  of  it 
void,  to  restrain  her  and  Smith,  by  injunction,  frolii  consum- 
mating their. negotiations  for  the  sale  of  the  property  to  him, 
and  to  prevent  her  from  assuming  to  sell  it  to  any  one  else. 

There  can  be  no  dispute  as  to  the  facts.  The  proof  is 
overwhelming,  that  neither  Mary  E.  Bunce,  formerly  Mary  E. 
Bull,  nor  any  one  of  the  other  plaintiffs,  nor  any  other  person 
who  had  any  right-  or  title  to  this  property,  had  any  knowl- 
edge, or  were  in  law  chargeable  with  any  knowledge,  of  this 
pretended  deed,  or  of  the  possession  of  Mrs.  Gallagher  under 
it,  until  about  a  year  after  its  execution  and  the  entry  of  Mrs. 
Gallagher,  who  had  been  thus  unwittingly  made  the  victim  of 
a  fraud  and  an  imposture.  Tiie  defence  to  the  bill  is,  there- 
fore, technical,  and  turns  upon  questions  of  law. 

The  defendants  insist — First.  That  this  Court  has  no  jurist 
diction,  at  least  in  the  present  state  of  things,  as  the  plaintiffs, 


SEPTEMBER,  1867.  487 


Bunco  V,  Gallagher. 


or  the  real  ownere,  have  an  adequate  remedy  at  law,  and  must 
first  resort  to  ejectment,  and  settle  the  title  and  obtain  posses- 
sion of  the  premises;  Second.  That  the  bill  should  be  dis- 
missed for  a  misjoinder  of  parties  plaintiff;  Third.  That  im- 
proper evidence  was  received  on  the  trial,  which,  if  rejected, 
leaves  material  allegations  of  the  bill  without  proof. 

I  will  consider,  firet,  whether  the  plaintiffs  have  an  ade- 
quate remedy  at  law,  in  the  just  and  proper  sense  of  that  term. 
This  is  important,  inasmuch  as  the  16th  section  of  the  Judi- 
ciary Act  of  September  24:th,  1789,  (1  U.  S.  Stat,  at  Large^ 
82,)  provides,  "  that  suits  in  Equity  shall  not  be  sustained  in 
either  of  the  Courts  of  the  United  States,  in  any  case  where 
plain,  adequate,  and  complete  remedy  may  be  had  at  law." 
It  has  been  held,  that  this  provision  is  merely  declaratory,  and 
does  not  exclude  the  Courts  of  the  United  States  from  any 
part  of  the  field  of  equitable  remedies.  {BaJcer  v.  Biddle^  1 
Baldwin^s  C.  O.  -ff.,  394,  405 ;  Boyce's  Eqctb.  v.  Grundy^  3 
Peters^  210.)  In  the  latter  case,  Mr.  Justice  Johnson,  in  de- 
livering the  opinion  of  the  Court,  uses  this  emphatic  language : 
"  This  Court  has  often  been  called  upon  to  consider  the  16th 
section  of  the  Judiciary  Act  of  1789,  and^  as  often,  either  ex- 
pressly, or  by  the  course  of  its  decisions,  has  held,  that  it  is 
merely  declaratory,  making  no  alteration  whatever  in  the 
rules  of  equity  on  the  subject  of  legal  remedy.  It  is  not 
enough  that  there  is  a  remedy  at  law  ;  it  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical  and  as  eflicient  to  the 
ends  of  justice  and  its  prompt  administration,  as  the  remedy 
in  equity."  The  question,  then,  arises,  whether  the  bill  be- 
fore us,  on  the  general  principles  of  equity  jurisprudence, 
presents  a  case  of  equity  jurisdiction.  It  is  proper  to  remark 
here,  that  the  fa<it  that  the  deed  in  question  is  a  void  instru- 
ment, does  not  take  the  case  out  of  the  jurisdiction  in  equity. 
{PeirsoU  v.  Elliott^  6  Peters^  95 ;  Hamilton  v.  Cummings^  1 
Johns,  Ch.  li.^  517.)  Numerous  authorities  might  be  cited  in 
support  of  this  doctrine,  but  it  is  not  necessary,  in  the  present 
case,  as  the  defendants'  counsel  concede  the  point.  They 
insist,  however,  that^  before  the  plaintiffs  can  come  into  a 
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Court  of  Equity,  for  the  relief  sought  by  this  bill,  they,  or 
whoever  is  the  legal  owner,  must  establish  title,  and  obtain 
possession,  by  ejectment  at  law.  The  argument  at  bar  in  sup- 
port of  this  claim  proceeded  upon  the  assumption,  that  the 
bill  presented  the  case  of  a  doubtful  and  disputed  title,  and 
that,  as  Courts  of  Equity  do  not  adjudicate  simple  questions 
of  title  to  land,  no  relief  can  be  granted.  But  this  diflSculty 
is  not  presented  by  the  bill.  There  is  no  question  of  title  in- 
volved between  the  plaintiffs  and  the  defendants,  except  that 
involved  in  the  question  whether  the  deed  is  forged  or  not. 
This  forged  deed  has  not  impaired  or  complicated  the  title  to 
this  land.  It  has  thrown  a  cloud  over  it,  especially  as  it 
stands  on  the  records  of  lands  in  the  county  where  the  prop- 
erty is  situated;  and  this  cloud  obscures  the  true  state  of  the 
title,  and  is  well  calculated  to  lead  to  misapprehension,  em- 
barrassment, and  mistaken  litigation.  As  the  invalidity  of 
the  deed  does  not  appear  on  its  face,  but  can  only  be  made 
apparent  by  extrinsic  evidence,  it  is  peculiarly  the  duty  of  a 
Court  of  Equity  to  sweep  it  away.  The  case  of  Ward  v. 
Deu)ey,{16  N,  Y.  Rep,^  519,)  cited  by  the  defendants  on  the 
point,  concedes  this  doctrine.  Pratt,  J.,  at  page  522,  says  : 
"  But  when  such  claim  appears  to  be  valid  upon  the  face  of 
the  record,  and  the  defect  can  only  be  made  to  appear  by  ex- 
trinsic evidence,  particularly  if  that  evidence  depends  upon 
oral  testimony,  to  establish  it,  it  presents  a  case  for  invoking 
the  aid  of  a  Court  of  Equity,  to  remove  it  as  a  cloud  upon  the 
title.  The  case  of  fraud  in  procuring  a  deed  to  be  executed 
which  apparently  conveys  the  title  *  *  *  is  a  famih'ar 
illustration."  There  is  here  no  controversy  about  a  doubtful 
title  between  these  parties,  and  the  question  of  pofesession  has 
no  legal  relation  to  tlie  object  now  sought  to  be  attained  by 
the  decree  of  this  Court. 

But  it  is  said  that  there  is  great  doubt  as  to  which  of  the 
plaintiffs  holds  the  legal  title,  and  that,  as  the  equitable  power 
of  the  Court  can  be  exercised  only  in  aid  of  the  legal  owner, 
the  legal  owner  must  be  ascertained  before  the  Court  can  en- 
tertain jurisdiction*    But  this  objection  goes  only  to  the  ques- 
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tion,  whether  the  proper  parties  have  been  made  plaintiffi  in 
the  bill.  Some  one  is  entitled  to  have  this  spurious  and  fraud- 
ulent deed,  which  now  clouds  the  title  to  this  property, swept 
off.  Whether  that  right  pertains  to  these  plaintiffs,!  will  now 
consider,  in  disposing  of  the  defendants'  second  main  objec- 
tion, namely,  that  there  is  an  improper  joinder  of  parties 
plaintiff. 

As  a  general  rule,  all  the  parties  in  interest  should  be 
joined  in  a  bill,  either  as  plaintiffs  or  defendants,  whether 
their  interests  be  equitable  merely  or  legal.  While  it  is  not 
always  necessary  to  join  all  who  have  an  interest  in  the  sub- 
ject-matter of  the  suit,  those  who  have  an  interest  in  the  ob- 
ject sought  to  be  attained  by  the  suit  must  be  joined.  {Story^s 
Eq.  PL^  sees,  72  to  136,  et  seq.)  Those  whose  interests  are  in 
harmony,  and  only  those,  should  be  joined  as  plaintiffs. 
{Saumarez  v.  Saufnares,  4tM.  da  C,  331.)  Now,  it  is  evident 
that  the  interests  of  all  the  devisees  of  John  W.  Bull  named 
in  the  bill  are  in  harmony.  There  is  not  only  no  conflict  or 
variance  between  those  interests,  but  all  those  devisees  are 
concerned  in  the  relief  which  this  bill  seeks.  This  will  be 
seen  by  recurring  to  facts  already  stated.  Mary  E.  Bull  pur- 
chased this  property  with  her  father's  money,  avowedly  as  his 
agent,  and  took  the  title  in  her  own  name,  solely  as  a  matter 
of  convenience,  and  to  enable  her  to  transfer  it  with  facility. 
She  had  been  acting  under  a  power  of  attorney,  given  her  by 
her  father,  when  he  was  competent  to  execute  such  an  instru- 
ment. But,  at  the  time  she  purchased  this  property  from 
Root,  as  well  as  at  the  time  when  the  sheriff's  deed  was  made 
to  her,  her  father's  mental  powers  had  so  far  decayed  as  to 
render  him  incapable  of  legally  transacting  any  business. 
The  authority  conferred  upon  her  originally  by  this  letter  of 
attorney  was,  therefore,  extinguished,  or,  at  least,  suspended, 
by  his  mental  incapacity.  This  is  well  settled  doctrine,  though 
it  has  been  intimated  that,  before  the  authority  of  an  agent 
can  be  suspended  by  the  insanity  of  the  principal,  occurring 
after  the  execution  of  the  power,  the  fact  of  lunacy  must  be 
established  under  an  inquisition.     Still,  I  apprehend  that, 
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£1q^j.  . .  ^^//shed  or  not,  the  agent 

^1j^  ^,  ^-.^  '""'^i.-rander  the  authority  origin- 

pQg^  .      '      ^  .  r-* '*^^fMd  knowledge  of  the  incapa- 

p^  .       " '   ' ,1  »-'\''''y^lyim  Agency^  sec,  481,  ay?^  note,) 

1.:  -    •     J  .  -  v   *•    .'  /iiiterial  here.     Mary  E.  Bull  evi- 

I  \  ,  •'"  /*  "v^  tf/fttaken  idea  that  the  authority  eon- 

**•  /.i^u  *""^  ,^ePO^®^  ^^  attorney  was  still  in  force. 
^\^  .  ,  -•   'f  •  ^ciion  was,  she  acted  in  good  faith,  pur- 
.\    ,.'.i  '••'"''  ^^r  for  and  on  account  of  her  father,  as  she 
^^  •/  ■- '"  J  .'^Q  interest  of  his  estate,  paying  for  it  out  of 
ju  -"****^  *!j  grotredly  holding  it  for  his  benefit.     She  held 
^ji  :\iP^   ,    j,p{  the  property,  in  equity,  belonged  to  him. 
j>  •'^.,  k/^  equitable  interest  passed  to  his  devisees,  though 
i>r-'^^**  *  tiie  daughter,  continued  to  hold  the  legal  title. 
t«^  ^^    .^  ^  objected,  that  the  four  plaintiffs  who  are  devi- 
AeT  Jol^^  ^'  ^'^11'®  will,  are  in  no  condition  to  main- 
'^    ,r  suit  touching  real  estate  in  the  State  of  New  York, 
^  nse'tbe  will  has  never  been  proved  and  admitted  to  pro- 
in  the  latter  State.     But  this  suit  ought  not  to  fail  upon 
merely  formal  and  technical  point  like  this.     Courts  of 
Kouity  are  slow  to  dismiss  suits  for  want  of  proper,  or  for  the 
joinder  of  improper,  parties,  where  the  diflBculty  can  be  reme- 
died, or  where  they  can  give  the  relief  sought  without  impair- 
ing or  jeopardizing  the  interest  of  any  one.     Rather  than 
that  the  suit  should  fail,  I  should  feel  bound  to  withhold  the 
decree  until  this  supposed  defect  could  be  cured  by  a  probate 
of  the  will  in  this  State.     But,  in  the  first  place,  it  is  doubtful 
whether  it  was  indispensable  for  any  one  of  these  devisees,  as 
such,  to  be  joined  as  plaintiffs.     The  holder  of  the  legal  title 
could  maintain  the  bill,  without  compromising  any  of  the 
rights  given  by  the  will.     But,  joining  those  who  have  equi- 
table interests  in  the  subject-matter  would  be  unobjetjtionable, 
or,  at  least,  if  the  misjoinder  is  apparent  on  the  face  of  the 
bill,  it  should  have  been  taken  advantage  of  by  way  of  de- 
murrer, or,  at  all  events,  by  answer.     Now,  the  will  of  John 
W.  Bull,  the  deed  of  Mary  E.  Bull  to  Welch,  in  trust,  and 
the  declaration  in  trust  by  the  latter,  executed  at  the  same 
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time  as  the  deed,  are  referred  to  in  the  bill,  and  annexed 
thereto  as  exhibits.  The  alleged  misjoinder  was,  therefore, 
apparent  on  the  face  of  the  bill,  and  should  have  been  taken 
advantage  of  by  demurrer.  Mr.  Justice  Story,  in  his  Treair 
ise  on  Equity  Pleading^  (sec,  544,)  says :  "  In  cases  of 
misjoinder  of  plaintiffs,  the  objection  ought  to  be  taken  by 
demurrer;  for,  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the  de- 
cree." The  bill  shows,  that  these  devisees  claim  an  interest 
.  in  this  property  under  the  will  of  their  father,  who  died  in 
Conuecticut,  the  place  of  his  domicil,  where  his  will  was 
proved  and  his  estate  went  into  settlement.  There  is  no  alle* 
gation  that  the  will  was  proved  in  New  York.  The  misjoinder 
alleged  is  put  upon  the  ground  of  want  of  interest,  but  this 
was  apparent  on  the  bill,  and,  as  it  was  not  demurred  to,  the 
defect,  if  any,  must  be  deemed  to  have  been  waived.  {Ttu9- 
tees  of  Watm*toym  v.  Cowen^  4  Paige^  610.)  Certainly,  the 
Court  cannot  regard  it  in  the  present  stage  of  the  suit,  espe- 
cially as  this  misjoinder,  if  it  be  one,  in  no  way  affects  the 
propriety  of  the  decree  asked  for,  as  that  decree  may  affect 
the  interests  of  either  the  plaintiffs  or  the  defendants. 

But,  the  propriety  of  making  Mary  E.  Bull,  one  of  the 
devisees,  a  party  plaintiff,  is  not  open  to  objection  of  any  kind, 
for  she  holds  the  legal  title  to  this  property ,  under  the  sheriff's 
deed  to  her.  Her  deed  to  Welch,  on  the  23d  of  May,  1864, 
was  void,  under  the  statute  of  New  York.  She  was  out  of 
possession,  though  she  did  not  know  it  at  the  time.  Mrs.  Gal- 
lagher was  in  possession,  under  color  of  title.  The  fact,  that 
the  deed  under  which  the  latter  claimed  was  void,  makes  no 
difference.  Her  possession  was  adverse,  for  she  was  in  actual, 
personal  possession,  and  the  fact  of  possession,  and  the  qv^ 
animo  of  the  possessor,  are  the  tests  by  which  to  determine  the 
question  whether  the  possession  is  adverse  or  not.  {La  From- 
hois  V,  Jackson^  8  Cow,^  589.)  Mary  E.  Bull,  therefore,  has 
never  parted  with  the  legal  title  to  this  property.  The  only 
deed  she  has  ever  made  was  that  to  "Welch,  and  that  was 
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whether  the  fact  were  formally  established  or  not,  the  agent 
conld  not  justify  or  support  an  act  under  the  authority  origin- 
ally given,  done  after  the  agent  had  knowledge  of  the  incapa- 
city of  his  principal.  {Stc^ry  on  Agency^  see.  481,  and  note.) 
But  this  question  is  not  material  here.  Mary  E.  Bull  evi- 
dently acted  under  the  mistaken  idea  that  the  authority  con- 
ferred upon  her  l>y  the  power  of  attorney  was  still  in  force. 
But,  whatever  her  notion  was,  she  acted  in  good  faith,  pur- 
chasing this  property  for  and  on  account  of  her  father,  as  she 
supposed,  and  in  the  interest  of  his  estate,  paying  for  it  out  of 
his  funds,  and  avowedly  holding  it  for  his  benefit.  She  held 
the  legal  title,  but  the  property,  in  equity,  belonged  to  him. 
By  his  will,  his  equitable  interest  passed  to  his  devisees,  though 
one  of  them,  the  daughter,  continued  to  hold  the  legal  title. 

But,  it  is  objected,  that  the  four  plaintiffs  who  are  devi- 
sees under  John  W.  Bull's  will,  are  in  no  condition  to  main- 
tain  any  suit  touching  real  estate  in  the  State  of  New  York, 
because  the  will  has  never  been  proved  and  admitted  to  pro- 
bate in  the  latter  State.  But  this  suit  ought  not  to  fail  upon 
a  merely  formal  and  technical  point  like  this.  Courts  of 
Equity  are  slow  to  dismiss  suits  for  want  of  proper,  or  for  the 
joinder  of  improper,  parties,  where  the  diflSculty  can  be  reme- 
died, or  where  they  can  give  the  relief  sought  without  impair- 
ing or  jeopardizing  the  interest  of  any  one.  Rather  than 
that  the  suit  should  fail,  I  should  feel  bound  to  withhold  the 
decree  until  this  supposed  detect  could  be  cured  by  a  probate 
of  the  will  in  this  State.  But,  in  the  first  plac*e,  it  is  doubtful 
whether  it  Avas  indispensable  for  any  one  of  these  devisees,  as 
such,  to  be  joined  as  plaintiffs.  The  holder  of  the  legal  title 
could  maintain  the  bill,  without  compromising  any  of  the 
rights  given  by  the  will.  But,  joining  those  who  have  equi- 
table interests  in  the  subject-matter  would  be  unobjetjtionable, 
or,  at  least,  if  the  misjoinder  is  apparent  on  the  face  of  the 
bill,  it  should  have  been  taken  advantage  of  by  way  of  de- 
murrer, or,  at  all  events,  by  answer.  Now,  the  will  of  John 
W.  Bull,  the  deed  of  Mary  E.  Bull  to  Welch,  in  trust,  and 
the  declaration  in  trust  by  the  latter,  executed  at  the  same 
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time  as  the  deed,  are  referred  to  in  the  bill,  and  annexed 
thereto  as  exhibits.  Tiie  alleged  misjoinder  was,  therefore, 
apparent  on  the  face  of  the  bill,  and  should  have  been  taken 
advantage  of  by  demurrer.  Mr.  Justice  Story,  in  his  Treat- 
ise on  Equity  Pleading^  (sec,  544,)  says :  "  In  cases  of 
misjoinder  of  plaintiffs,  the  objection  ought  to  be  taken  by 
demurrer;  for,  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the  de- 
cree." The  bill  shows,  tliat  these  devisees  claim  an  interest 
in  this  property  under  the  will  of  their  father,  who  died  in 
Connecticut,  the  place  of  his  domicil,  where  his  will  was 
proved  and  his  estate  went  into  settlement.  There  is  no  alle* 
gation  that  the  will  was  proved  in  New  York.  The  misjoinder 
alleged  is  put  upon  tlie  ground  of  want  of  interest,  but  this 
was  apparent  on  the  bill,  and,  as  it  was  not  demurred  to,  the 
defect,  if  any,  must  be  deemed  to  have  been  waived.  {Trus- 
iees  of  Watertown  v.  Cowen^  4  Paige^  610.)  Certainly,  the 
Court  cannot  regard  it  in  the  present  stage  of  the  suit,  espe- 
cially as  this  misjoinder,  if  it  be  one,  in  no  way  affects  the 
propriety  of  the  decree  asked  for,  as  that  decree  may  affect 
the  interests  of  either  the  plaintiffs  or  the  defendants. 

.  But,  the  propriety  of  making  Mary  E.  Bull,  one  of  the 
devisees,  a  party  plaintiff,  is  not  open  to  objection  of  any  kind, 
for  she  holds  the  legal  title  to  this  property,  under  the  sheriff's 
deed  to  her.  Her  deed  to  Welch,  on  the  23d  of  May,  1864, 
was  void,  under  the  statute  of  New  York.  She  was  out  of 
possession,  though  she  did  not  know  it  at  the  time.  Mrs.  Gal- 
lagher was  in  possession,  under  color  of  title.  The  fact,  that 
the  deed  under  which  the  latter  claimed  was  void,  makes  no 
difference.  Her  possession  was  adverse,  for  she  was  in  actual, 
personal  possession,  and  the  fact  of  possession,  and  the  quo 
animo  of  the  possessor,  are  the  tests  by  which  to  determine  the 
question  whether  the  possession  is  adverse  or  not.  {La  From- 
hois  V.  Jackson^  8  Cow.y  589.)  Mary  E.  Bull,  therefore,  has 
never  parted  with  the  legal  title  to  this  property.  The  only 
deed  she  has  ever  made  was  that  to  Welch,  and  that  was 
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whether  the  fact  were  formally  established  or  not,  the  agent 
could  not  justify  or  support  an  act  under  the  authority  origin- 
ally given,  done  after  the  agent  had  knowledge  of  the  incapa- 
city of  his  principal.  {Stq^ry  on  Agency^  see,  481,  and  note.) 
But  this  question  is  not  material  here.  Mary  E.  Bull  evi- 
dently acted  under  the  mistaken  idea  that  the  authority  con- 
ferred upon  lier  l>y  the  power  of  attorney  was  still  in  force. 
But,  whatever  her  notion  was,  she  acted  in  good  faith,  pur- 
chasing this  property  for  and  on  account  of  her  father,  as  she 
supposed,  and  in  the  interest  of  his  estate,  paying  for  it  out  of 
his  funds,  and  avowedly  holding  it  for  his  benefit.  She  held 
the  legal  title,  but  the  property,  in  equity,  belonged  to  him. 
By  his  will,  his  equitable  interest  passed  to  his  devisees,  though 
one  of  them,  the  daughter,  continued  to  hold  the  legal  title. 

But,  it  is  objected,  that  the  four  plaintiffs  who  are  devi- 
sees under  John  W.  Bull's  will,  are  in  no  condition  to  main- 
tain  any  suit  touching  real  estate  in  the  State  of  New  York, 
because  the  will  has  never  been  proved  and  admitted  to  pro- 
bate in  the  latter  State.  But  this  suit  ought  not  to  fail  upon 
a  merely  formal  and  technical  point  like  this.  Courts  of 
Equity  are  slow  to  dismiss  suits  for  want  of  proper,  or  for  the 
joinder  of  improper,  parties,  where  the  difficulty  can  be  reme- 
died, or  where  they  can  give  the  relief  sought  without  impair- 
ing or  jeopardizing  the  interest  of  any  one.  Rather  than 
that  the  suit  should  fail,  I  should  feel  bound  to  withhold  the 
decree  until  this  supposed  detect  could  be  cured  by  a  probate 
of  the  will  in  this  State.  But,  in  the  first  place,  it  is  doubtful 
whetlier  it  was  indispensable  for  any  one  of  these  devisees,  as 
such,  to  be  joined  as  plaintiffs.  The  holder  of  the  legal  title 
could  maintain  the  bill,  without  compromising  any  of  the 
rights  given  by  the  will.  But,  joining  those  who  have  equi- 
table interests  in  the  subject-matter  would  be  unobjectionable, 
or,  at  least,  if  the  misjoinder  is  apparent  on  the  face  of  the 
bill,  it  should  have  been  taken  advantage  of  by  way  of  de- 
murrer, or,  at  all  events,  by  answer.  Now,  the  will  of  John 
W.  Bull,  the  deed  of  Mary  E.  Bull  to  Welch,  in  trust,  and 
the  declaration  in  trust  by  the  latter,  executed  at  the  same 
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time  as  the  deed,  are  referred  to  in  the  bill,  and  annexed 
thereto  as  exhibits.  The  alleged  misjoinder  was,  therefore, 
apparent  on  the  face  of  the  bill,  and  should  have  been  taken 
advantage  of  by  demurrer.  Mr.  Justice  Story,  in  his  Treat- 
ise on  Equity  Pleading^  {sec,  544,)  says :  "  In  cases  of 
misjoinder  of  plaintiffs,  the  objection  ought  to  be  taken  by 
demurrer;  for,  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the  de- 
cree." The  bill  shows,  tliat  these  devisees  claim  an  interest 
in  this  property  under  the  will  of  their  father,  who  died  in 
Connecticut,  the  place  of  his  domicil,  where  his  will  was 
proved  and  his  estate  went  into  settlement.  There  is  no  alle- 
gation that  the  will  was  proved  in  New  York.  The  misjoinder 
alleged  is  put  upon  the  ground  of  want  of  interest,  but  this 
was  apparent  on  the  bill,  and,  as  it  was  not  demurred  to,  the 
defect,  if  any,  must  be  deemed  to  have  been  waived.  {Trus- 
tees  of  Watertown  v.  Cowen^  4  Paige,  510.)  Certainly,  the 
Court  cannot  regard  it  in  the  present  stage  of  the  suit,  espe- 
cially as  this  misjoinder,  if  it  be  one,  in  no  way  affects  the 
propriety  of  the  decree  asked  for,  as  tliat  decree  may  affect 
the  interests  of  either  the  plainti£&  or  the  defendants. 

But,  the  propriety  of  making  Mary  E.  Bull,  one  of  the 
devisees,  a  party  plaintiff,  is  not  open  to  objection  of  any  kind, 
for  she  holds  the  legal  title  to  this  property ,  under  the  sheriff's 
deed  to  her.  Her  deed  to  Welch,  on  the  23d  of  May,  1864, 
was  void,  under  the  statute  of  New  York.  She  was  out  of 
possession,  though  she  did  not  know  it  at  the  time.  Mrs.  Gal- 
lagher was  in  possession,  under  color  of  title.  The  fact,  that 
the  deed  under  which  the  latter  claimed  was  void,  makes  no 
difference.  Her  possession  was  adverse,  for  she  was  in  actual, 
personal  possession,  and  the  fact  of  possession,  and  the  quo 
animo  of  the  possessor,  are  the  tests  by  which  to  determine  the 
question  whether  the  possession  is  adverse  or  not.  {Za  Fromr- 
hois  V.  Jackson^  8  Cow,,  589.)  Mary  E.  Bull,  therefore,  has 
never  parted  with  the  legal  title  to  this  property.  The  only 
deed  she  has  ever  made  was  that  to  Welch,  and  that  was 
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whether  the  fact  were  formally  established  or  not,  the  agent 
could  not  justify  or  support  an  act  under  the  authority  origin- 
ally given,  done  after  the  agent  had  knowledge  of  the  incapa- 
city of  his  principal.  {Stojy  on  Agency^  sec.  481,  and  note.) 
But  this  question  is  not  material  here.  Mary  E.  Bull  evi- 
dently acted  under  the  mistaken  idea  that  the  authority  con- 
ferred upon  her  \)j  the  power  of  attorney  was  still  in  force. 
But,  whatever  her  notion  was,  she  acted  in  good  faith,  pur- 
chasing this  property  for  and  on  account  of  her  father,  as  she 
supposed,  and  in  the  interest  of  his  estate,  paying  for  it  out  of 
his  funds,  and  avowedly  holding  it  for  his  benefit.  She  held 
the  legal  title,  but  the  property,  in  equity,  belonged  to  him. 
By  his  will,  his  equitable  interest  passed  to  his  devisees,  though 
one  of  them,  the  daughter,  continued  to  hold  the  legal  title. 

But,  it  is  objected,  that  the  four  plaintiffs  who  are  devi- 
sees under  John  W.  Bull's  will,  are  in  no  condition  to  main- 
tain  any  suit  touching  real  estate  in  the  State  of  New  York, 
because  the  will  has  never  been  proved  and  admitted  to  pro- 
bate in  the  latter  State.  But  this  suit  ought  not  to  fail  upon 
a  merely  formal  and  technical  point  like  this.  Courts  of 
Equity  are  slow  to  dismiss  suits  for  want  of  proper,  or  for  the 
joinder  of  improper,  parties,  where  the  diflSculty  can  be  reme- 
died, or  where  they  can  give  the  relief  sought  without  impair- 
ing or  jeopardizing  the  interest  of  any  one.  Bather  than 
that  the  suit  should  fail,  I  should  feel  bound  to  withhold  the 
decree  until  this  supposed  detect  could  be  cured  by  a  probate 
of  the  will  in  this  State.  But,  in  the  first  place,  it  is  doubtful 
whether  it  was  indispensable  for  any  one  of  these  devisees,  as 
such,  to  be  joined  as  plaintiffs.  The  holder  of  the  legal  title 
could  maintain  the  bill,  without  compromising  any  of  the 
rights  given  by  the  will.  But,  joining  those  who  have  equi- 
table interests  in  the  subject-matter  would  be  unobjectionable, 
or,  at  least,  if  the  misjoinder  is  apparent  on  the  face  of  the 
bill,  it  should  have  been  taken  advantage  of  by  way  of  de- 
murrer, or,  at  all  events,  by  answer.  Now,  the  will  of  John 
W.  Bull,  the  deed  of  Mary  E.  Bull  to  Welch,  in  trust,  and 
the  declaration  in  trust  by  the  latter,  executed  at  the  same 
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time  as  the  deed,  are  referred  to  in  the  bill,  and  annexed 
thereto  as  exhibits.  The  alleged  misjoinder  was,  therefore, 
apparent  on  the  face  of  the  bill,  and  should  have  been  taken 
advantage  of  by  demurrer.  Mr.  Justice  Story,  in  his  TrecUr 
ise  on  Equity  Pleading^  {sec,  544:,)  says :  "  In  cases  of 
misjoinder  of  plaintiffs,  the  objection  ought  to  be  taken  by 
demurrer;  for,  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the  de- 
cree." The  bill  shows,  tliat  these  devisees  claim  an  interest 
in  this  property  under  the  will  of  their  father,  who  died  in 
Connecticut,  the  place  of  his  domicil,  where  his  will  was 
proved  and  his  estate  went  into  settlement.  There  is  no  alle- 
gation that  the  will  was  proved  in  New  York.  The  misjoinder 
alleged  is  put  upon  the  ground  of  want  of  interest,  but  this 
was  apparent  on  the  bill,  and,  as  it  was  not  demurred  to,  the 
defect,  if  any,  must  be  deemed  to  have  been  waived.  {Ti^us- 
tees  of  Watertown  v.  Coweriy  4  Paige^  510.)  Certainly,  the 
Court  cannot  regard  it  in  the  present  stage  of  the  suit,  espe- 
cially as  this  misjoinder,  if  it  be  one,  in  no  way  affects  the 
propriety  of  the  decree  asked  for,  as  that  decree  may  affect 
the  interests  of  either  the  plaintiffs  or  the  defendants. 

.  But,  the  propriety  of  making  Mary  E.  Bull,  one  of  the 
devisees,  a  party  plaintiff,  is  not  open  to  objection  of  any  kind, 
for  she  holds  the  legal  title  to  this  property,  under  the  sheriff's 
deed  to  her.  Her  deed  to  Welch,  on  the  23d  of  May,  1864:, 
was  void,  under  the  statute  of  New  York.  She  was  out  of 
possession,  though  she  did  not  know  it  at  the  time.  Mrs.  Gal- 
lagher was  in  possession,  under  color  of  title.  The  fact,  that 
the  deed  under  which  the  latter  claimed  was  void,  makes  no 
difference.  Her  possession  was  adverse,  for  she  was  in  actual, 
personal  possession,  and  the  fact  of  possession,  and  the  quo 
animo  of  the  possessor,  are  the  tests  by  which  to  determine  the 
question  whether  the  possession  is  adverse  or  not.  {Za  Fromr- 
hois  V.  Jackson^  8  Cow.^  589.)  Mary  E.  Bull,  therefore,  has 
never  parted  with  the  legal  title  to  this  property.  The  only 
deed  she  has  ever  made  was  that  to  Welch,  and  that  was 
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wliether  the  fact  were  formally  established  or  not,  the  agent 
could  not  justify  or  support  an  act  under  the  authority  origin- 
ally given,  done  after  the  agent  had  knowledge  of  the  incapa- 
city of  his  principal.  {Siojy  on  Agency^  sec.  481,  and  note.) 
But  this  question  is  not  material  here.  Mary  E.  Bull  evi- 
dently acted  under  the  mistaken  idea  that  the  authority  con- 
ferred upon  her  l)y  the  power  of  attorney  was  still  in  force. 
But,  whatever  her  notion  was,  she  acted  in  good  faith,  pur- 
chasing this  property  for  and  on  account  of  her  father,  as  she 
supposed,  and  in  the  interest  of  his  estate,  paying  for  it  out  of 
his  funds,  and  avowedly  holding  it  for  his  benefit.  She  held 
the  legal  title,  but  the  property,  in  equity,  belonged  to  him. 
By  his  will,  his  equitable  interest  passed  to  his  devisees,  though 
one  of  them,  the  daughter,  continued  to  hold  the  legal  title. 

But,  it  is  objected,  that  the  four  plaintiffs  who  are  devi- 
sees under  John  W.  Bull's  will,  are  in  no  condition  to  main- 
tain  any  suit  touching  real  estate  in  the  State  of  New  York, 
because  the  will  has  never  been  proved  and  admitted  to  pro- 
bate in  the  latter  State.  But  this  suit  ought  not  to  fail  upon 
a  merely  formal  and  technical  point  like  this.  Courts  of 
Equity  are  slow  to  dismiss  suits  for  want  of  proper,  or  for  the 
joinder  of  improper,  parties,  where  the  difficulty  can  be  reme- 
died, or  where  they  can  give  the  relief  sought  without  impair- 
ing or  jeopardizing  the  interest  of  any  one.  Bather  than 
that  the  suit  should  fail,  I  should  feel  bound  to  withhold  the 
decree  until  this  supposed  defect  could  be  cured  by  a  probate 
of  the  will  in  this  State.  But,  in  the  first  place,  it  is  doubtful 
whether  it  was  indispensable  for  any  one  of  these  devisees,  as 
such,  to  be  joined  as  plaintiffs.  The  holder  of  the  legal  title 
could  maintain  the  bill,  without  compromising  any  of  the 
rights  given  by  the  will.  But,  joining  those  who  have  equi- 
table interests  in  the  subject-matter  would  be  unobjectionable, 
or,  at  least,  if  the  misjoinder  is  apparent  on  the  face  of  the 
bill,  it  should  have  been  taken  advantage  of  by  way  of  de- 
murrer, or,  at  all  events,  by  answer.  Now,  the  will  of  John 
W.  Bull,  the  deed  of  Mary  E.  Bull  to  Welch,  in  trust,  and 
the  declaration  in  trust  by  the  latter,  executed  at  the  same 
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time  as  the  deed,  are  referred  to  in  the  bill,  and  annexed 
thereto  as  exhibits.  The  alleged  misjoinder  was,  therefore, 
apparent  on  the  face  of  the  bill,  and  should  have  been  taken 
advantage  of  by  demurrer.  Mr.  Justice  Story,  in  his  Treair 
ise  on  Equity  Pleading^  [sec,  544,)  says :  "  In  cases  of 
misjoinder  of  plaintiffs,  the  objection  ought  to  be  taken  by 
demurrer;  for,  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the  de- 
cree." The  bill  shows,  tliat  these  devisees  claim  an  interest 
in  this  property  under  the  will  of  their  father,  who  died  in 
Connecticut,  the  place  of  his  domicil,  where  his  will  was 
proved  and  his  estate  went  into  settlement.  There  is  no  alle- 
gation that  the  will  was  proved  in  New  York.  The  misjoinder 
alleged  is  put  upon  the  ground  of  want  of  interest,  but  this 
was  apparent  on  the  bill,  and,  as  it  was  not  demurred  to,  the 
defect,  if  any,  must  be  deemed  to  have  been  waived.  {Ttu%* 
iees  of  Watertown  v.  CoweUy  4  Paige,  610.)  Certainly,  the 
Court  cannot  regard  it  in  the  present  stage  of  the  suit,  espe- 
cially as  this  misjoinder,  if  it  be  one,  in  no  way  affects  the 
propriety  of  the  decree  asked  for,  as  that  decree  may  affect 
the  interests  of  either  the  plainti£&  or  the  defendants. 

.  But,  the  propriety  of  making  Mary  E.  Bull,  one  of  the 
devisees,  a  party  plaintiff,  is  not  open  to  objection  of  any  kind, 
for  she  holds  the  legal  title  to  this  property,  under  the  sheriff's 
deed  to  her.  Her  deed  to  Welch,  on  the  23d  of  May,  1864, 
was  void,  under  the  statute  of  New  York.  She  was  out  of 
possession,  though  she  did  not  know  it  at  the  time.  Mrs.  Gal- 
lagher was  in  possession,  under  color  of  title.  The  fact,  that 
the  deed  under  which  the  latter  claimed  was  void,  makes  no 
difference.  Her  possession  was  adverse,  for  she  was  in  actual, 
personal  possession,  and  the  fact  of  possession,  and  the  qiu> 
animo  of  the  possessor,  are  the  tests  by  which  to  determine  the 
question  whether  the  possession  is  adverse  or  not.  {Za  Fromr- 
hois  V.  Jackson^  8  Cow,,  589.)  Mary  E.  Bull,  therefore,  has 
never  parted  with  the  legal  title  to  this  property.  The  only 
deed  she  has  ever  made  was  that  to  Welch,  and  that  was 
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whether  the  fact  were  formally  established  or  not,  the  agent 
could  not  justify  or  support  an  act  under  the  authority  origin- 
ally given,  done  after  tiie  agent  had  knowledge  of  the  incapa- 
city of  his  principal.  {Siq/*y  on  Agency^  sec.  481,  and  note.) 
But  this  question  is  not  material  here.  Mary  E.  Bull  evi- 
dently acted  under  the  mistaken  idea  that  the  authorit}^  con- 
ferred upon  her  \)y  the  power  of  attorney  was  still  in  force. 
But,  whatever  her  notion  was,  she  acted  in  good  faith,  pur- 
chasing this  property  for  and  on  account  of  her  father,  as  she 
supposed,  and  in  the  interest  of  his  estate,  paying  for  it  out  of 
his  funds,  and  avowedly  holding  it  for  his  benefit.  She  held 
the  legal  title,  but  the  property,  in  equity,  belonged  to  him. 
By  his  will,  his  equitable  interest  passed  to  his  devisees,  though 
one  of  them,  the  daughter,  continued  to  hold  the  legal  title. 

But,  it  is  objected,  that  the  four  plaintiffs  who  are  devi- 
sees under  John  W.  Bull's  will,  are  in  no  condition  to  main- 
tain  any  suit  touching  real  estate  in  the  State  of  New  York, 
because  the  will  has  never  been  proved  and  admitted  to  pro- 
bate in  the  latter  State.  But  this  suit  ought  not  to  fail  upon 
a  merely  formal  and  technical  point  like  this.  Courts  of 
Equity  are  slow  to  dismiss  suits  for  want  of  proper,  or  for  the 
joinder  of  improper,  parties,  where  the  diflSculty  can  be  reme- 
died, or  where  they  can  give  the  relief  sought  without  impair- 
ing or  jeopardizing  the  interest  of  any  one.  Eather  than 
that  tlie  suit  should  fail,  I  should  feel  bound  to  withhold  the 
decree  until  this  supposed  defect  could  be  cured  by  a  probate 
of  the  will  in  this  State.  But,  in  the  first  place,  it  is  doubtful 
whetlier  it  was  indispensable  for  any  one  of  the^e  devisees,  as 
such,  to  be  joined  as  plaintiffs.  The  holder  of  the  legal  title 
could  maintain  the  bill,  without  compromising  any  of  the 
rights  given  by  the  will.  But,  joining  those  who  have  equi- 
table interests  in  the  subject-matter  would  be  unobjetetionable, 
or,  at  least,  if  the  misjoinder  is  apparent  on  the  face  of  the 
bill,  it  should  have  been  taken  advantage  of  by  way  of  de- 
murrer, or,  at  all  events,  by  answer.  Now,  the  will  of  John 
W.  Bull,  the  deed  of  Mary  E.  Bull  to  Welch,  in  trust,  and 
the  declaration  in  trust  by  the  latter,  executed  at  the  same 
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time  as  the  deed,  are  referred  to  in  the  bill,  and  annexed 
thereto  as  exhibits.  The  alleged  misjoinder  was,  therefore, 
apparent  on  the  face  of  the  bill,  and  should  have  been  taken 
advantage  of  by  demurrer.  Mr.  Justice  Story,  in  his  Treat- 
ise on  Equity  Pleading^  {sec,  544,)  says :  "  In  cases  of 
misjoinder  of  plaintiffs,  the  objection  ought  to  be  taken  by 
demurrer;  for,  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the  de- 
cree." The  bill  shows,  tliat  these  devisees  claim  an  interest 
in  this  property  under  the  will  of  their  father,  who  died  in 
Connecticut,  the  place  of  his  domicil,  where  his  will  was 
proved  and  his  estate  went  into  settlement.  There  is  no  alle- 
gation that  the  will  was  proved  in  New  York.  The  misjoinder 
alleged  is  put  upon  the  ground  of  want  of  interest,  but  this 
was  apparent  on  the  bill,  and,  as  it  was  not  demurred  to,  the 
defect,  if  any,  must  be  deemed  to  have  been  waived.  {Trus- 
tees of  Watei'tovm  v.  Cowen^  4  Paige^  610.)  Certainly,  the 
Court  cannot  regai*d  it  in  the  present  stage  of  the  suit,  espe- 
cially as  this  misjoinder,  if  it  be  one,  in  no  way  affects  the 
propriety  of  the  decree  asked  for,  as  that  decree  may  affect 
the  interests  of  either  the  plaintiffs  or  the  defendants. 

But,  the  propriety  of  making  Mary  E.  Bull,  one  of  the 
devisees,  a  party  plaintiff,  is  not  open  to  objection  of  any  kind, 
for  she  holds  the  legal  title  to  this  property,  under  the  sheriff's 
deed  to  her.  Her  deed  to  Welch,  on  the  23d  of  May,  1864, 
was  void,  under  the  statute  of  New  York.  She  was  out  of 
possession,  though  she  did  not  know  it  at  the  time.  Mrs.  Gal- 
lagher was  in  possession,  under  color  of  title.  The  fact,  that 
the  deed  under  which  the  latter  claimed  was  void,  makes  no 
difference.  Her  possession  was  adverse,  for  she  was  in  actual, 
personal  possession,  and  the  fact  of  possession,  and  the  qv4> 
animo  of  the  possessor,  are  the  tests  by  which  to  determine  the 
question  whether  the  possession  is  adverse  or  not.  {La  Fromr- 
hois  V.  Jackson,  8  Cow.^  589.)  Mary  E.  Bull,  therefore,  has 
never  parted  with  the  legal  title  to  this  property.  The  only 
deed  she  has  ever  made  was  that  to  Welch,  and  that  was 
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void.  She  is,  therefore,  beyond  all  question,  a  proper  party  to 
this  suit. 

Of  course,  it  follows  that,  as  Welch  took  no  title  to  this 
property,  be  has  no  interest  of  any  kind,  and,  therefore,  should 
not  have  been  joined.  But  this  fact  was  apparent  on  the  face 
of  tlie  bill,  in  connection  with  the  fact  of  Mre.  Gallagher's 
possession,  which  was  well  known,  of  course,  to  her,  and  to 
Smith,  her  co-defendant.  Tliis  objection  should,  therefore, 
have  been  taken  in  an  early  stage  of  the  case.  The  defend- 
ants answered  to  the  merits  alone.  They  should  have  taken 
advantage  of  the  misjoinder  of  Welch,  in  their  answer.  (Lord 
Langdale,  in  the  case  of  Raffity  v.  King^  6  Law  Journal^  new 
series^  part  1,  87,  93.)  His  misjoinder  in  no  way  embarrasses 
the  defendants,  nor  can  it  in  any  manner  affect  the  propriety 
of  the  decree.     It  will,  therefore,  be  disregarded. 

On  the  hearing,  the  plaintiffs  exhibited  the  forged  deed 
described  in  the  bill,  and  proceeded  to  prove,  by  Mra.  Bunce, 
that  the  signature  purporting  to  be  hers  was  a  forgery.  They 
also  offered  Mr.  Gardiner,  who  made  the  certificate  of  ac- 
knowledgment on  the  forged  instrument,  to  prove  that  the 
person  who.  executed  it  was  not  Mrs.  Bunce,  the  real  owner, 
although  he  supposed  so  at  the  time.  To  this  evidence  the  de- 
fendants objected,  on  the  ground  that  it  was  not  competent  for 
the  plaintiffs  thus  to  discredit  papers  which  they  had  produced 
in  evidence.  But  the  rule  upon  which  this  objection  rests  has 
no  application  to  a  suit  of  this  character.  The  plaintiffs  are 
no  parties  to  these  instruments,  and  are,  therefore,  at  liberty 
to  prove  their  spurious  character. 

Let  a  decree  be  entered,  in  accordance  with  the  prayer  ot 
the  bill,  against  both  defendants.  No  costs  will  be  allowed 
against  the  defendant  Smith. 
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The  Ocean  Queen. 

The  mle  of  damages  for  the  loss  of  cargo  by  a  collision,  is  not  the  market  value 
of  the  cargo  at  the  port  of  destination,  or  any  general  increased  market  value 
thereof  that  took  place  between  the  time  of  the  shipment  and  the  time  of  the 
collision. 

The  proper  rule  is  the  value  of  the  cargo  at  the  port  of  shipment,  and  all  ex- 
penses of  lading  it  on  board  and  transportating  it  to  the  place  of  collision,  and 
interest  at  the  rate  of  six  per  cent,  per  annum  from  the  time  of  the  collisioiL 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  18th,  1867.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owners  of  the  schooner  J.  L.  Darling,  and  the  owners  of  her 
cargo,  against  the  steamship  Ocean  Queen,  to  recover  damages 
for  a  collision  which  occurred  between  the  two  vessels  at  a 
little  after  eight  o'clock  P.M.,  on  the  12th  of  January,  1863, 
some  eight  or  nine  miles  off,  and  southward  of,  Barnegat 
light.  The  steamship  was  on  her  way  down  the  coast,  on  a 
voyage  from  New  York  to  Aspinwall.  The  schooner  was  on 
her  way  from  Baltimore  to  Providence,  Rhode  Island.  The 
District  Court  decreed  for  the  libellants,  and  the  claimants 
appealed  to  this  Court. 

Joseph  H.  Choate^  for  the  libellants. 
Charles  A,  Rapallo^  for  the  claimants. 

Nelson,  J.  I  see  no  ground,  on  the  proofs,  for  disturbing 
the  decree  in  favor  of  the  schooner  and  her  cargo.  The  only 
question  worthy,  of  notice  is  that  of  damages  in  respect  to  the 
cargo.  The  owners  of  the  cargo  claim  that  they  are  entitled 
to  the  market  value  of  the  cargo,  consisting  of  flour,  corn,  and 
feed,  at  the  port  of  destination.  Providence,  or,  at  least,  to  the 
general  increased  market  value  that  took  place  between  the 
time  of  the  shipment  at  Baltimore,  and  the  time  of  the  colli- 
sion.      The  Court  below  held,  that  the  damages  should  be 
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ascertained  from  the  value  of  the  goods  at  the  port  of  ship- 
ment, including  all  expenses  of  transportation  to  the  place  of 
collision,  and  of  the  lading  of  the  cargo  on  board,  &c.,  to- 
gether with  interest,  at  the  rate  of  six  j>er  cent,  per  annurrtj 
from  the  time  of  the  collision.  This  is  the  rule,  substantially, 
as  settled  in  the  case  of  The  Anna  Maria^  (2  Wfieaton^  327, 
and  in  Smith  v.  Coudry^  (1  Howard^  28,  35,)  as  governing  in 
all  cases  of  marine  torts.  (See,  also,  The  Schooner  Lively^  1 
OaUifSon^  315.) 

The  decree  below  is  affirmed. 


Stlvanus  Walker  V8,  Jotham  W.  Hawxhurst. 

Under  the  Sth  section  of  the  Act  of  Au^st  2dth,  1842,  (5  U,  S.  Stat  cU  Large^ 
644,)  a  person  who  marks  as  patented  an  unpatented  article,  is  not  liable  to 
the  penalty  therein  prescribed,  unless  he  does  so  knowing  that  he  has  no 
right  to  do  so,  and  with  the  intention  of  deceiving  the  public. 

In  an  action  for  the  penalty,  the  question  ais  to  such  intention  is  one  for  the  jury. 

The  question  of  fraud  or  deceit,  on  a  trial,  as  a  matter  of  fact,  involves  an  in- 
quiry of  much  latitude,  and  an  appellate  Ck)urt  will  aUow  considerable  indul- 
gence in  revising  questions  as  to  the  admission  or  rejection  of  evidence ;  and 
the  error  must  not  only  be  striking,  but  must  necessarily  have  been  cal- 
culated to  mislead  the  jury,  before  the  verdict  will  be  interfered  with. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  18th,  186T.) 

This  was  an  action,  founded  on  the  5th  section  of  the  Act 
of  August  29th,  1842,  (5  U.  S.  Stat,  at  Large^  544,)  to  recover 
a  penalty  for  marking  an  unpatented  article  with  a  mark  in- 
dicating that  it  was  patented,  for  the  purpose  of  deceiving  the 
public.  The  defendant  had  a  verdict,  and  the  plaintiff  now 
moved  for  a  new  trial. 


Charles  W.  Prentiss^  for  the  plaintiff. 
George  W.  Lord^  for  the  defendant. 
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Nelson,  J.  A  new  trial  is  urged  principally  on  the  ground 
of  an  objection  to  the  charge  of  the  Court.  The  counsel  for 
the  plaintiff  requested  the  Court  to  charge,  that  if  the  jury 
believed  that  the  defendant  intended  the  public  to  understand, 
by  the  words  and  figures  he  caused  to  be  put  on  the  article, 
that  he  had  got  a  patent  for  it,  he  was  liable  for  the  penalty. 
The  Court  refused  so  to  charge,  but  charged,  that  if  the  de- 
fendant  used  the  marks,  knowing  he  had  no  right  to,  and  with 
the  intention  of  deceiving  the  public,  then  he  was  liable,  but, 
if  he  used  them,  supposing  he  had  a  right  to,  and  with  no  in- 
tention to  deceive  the  public,  then  he  was  not  liable.  I  am  of 
opinion  that  the  Court  did  nor  err  in  refusing  to  clmrge  as 
requested  by  the  counsel.  The  request  leaves  out  altogether 
the  element  of  fraud  and  deceit,  which  is  clearly,  and  even  in 
terms,  made  essential  to  bring  a  party  within  the  penalties  of 
the  statute.  According  to  the  interpretation  of  the  counsel, 
the  simple  act  of  marking  the  article,  indicating  that  it  was 
patented  when  it  was  not,  would  be  sufficient,  because,  of  ne- 
cessity, the  party  must  mean  and  intend  that  the  public  should 
understand  what  he  has  thus  explicitly  expressed.  But  thia 
is  not  the  statute.  The  marking  must  not  only  give  the  public 
to  understand  the  fact  of  a  patent,  but  the  act  must  be  done 
malo  aniinOj  with  an  intent  to  deceive ;  and  this  ingredient  of 
the  offence,  which  is  essential  to  make  it  complete,  must  be 
left  to,  and  be  found  by,  the  jury.  The  Court,  therefore,  was 
right  in  submitting  it  to  them. 

The  remaining  questions  in  th^  case  arise  out  of  the  ad- 
mission and  rejection  of  evidence.  The  question  of  fraud  or 
deceit,  as  a  matter  of  fact  presented  in  a  case,  involves  an  in- 
quiry of  much  latitude  and  scope  on  the  trial,  and  must  gen- 
erally be  directed  by  the  good  sense  of  the  Judge,  in  respect  to 
the  bearing  of  the  facts  and  circumstances  relied  on,  and  con- 
cerning which  it  is  oftentimes  difficult  to  apply  any  fixed  rules. 
Yevj  considerable  indulgence  is,  therefore,  allowed  by  the 
appellate  Court,  in  revising  these  questions.  The  error  must 
not  only  be  striking,  but  must  necessarily  have  been  calculated 
to  mislead  tlie  minds  of  the  jury,  before  the  verdict  will  be 
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interfered  with.  I  have  looked  carefully  into  these  questions 
of  evidence,  and  am  of  opinion  that  no  one  of  them,  within 
the  above  observations,  would  justify  me  in  granting  this 
motion. 

The  motion  for  a  new  trial  is  denied. 


The  James  Guy. 

To  sustain  a  libel  in  rem  against  a  vessel  owned  in  New  York,  for  repairs  put 
upon  her  at  Baltimore,  the  necessity  for  the  repairs  and  for  a  lien  upon  the 
vessel  to  enable  the  master  to  procure  them,  must  be  shown. 

The  case  of  PraU  v.  JSeed,  (19  Howard^  359,)  explained. 

(Before  Nblbon,  J.,  Eastern  District  of  New  York,  September  24th,  1867.) 

This  was  a  libel  in  rerriy  filed  in  the  District  Court,  by 
Young  Tall,  against  the  steamboat  James  Gruy,  to  recover  for 
materials  furnished  to  that  vessel  in  Baltimore,  she  being  owned 
at  the  time  in  New  York.  Her  owner  claimed  that  the  arti- 
cles were  not  furnished  on  the  credit  of  the  vessel,  and  that 
there  was  no  necessity  for  giving  credit  to  her,  because  her 
owner  was  in  good  credit  at  the  time.  The  District  Court 
decreed  for  the  libellant,  and  the  claimant  appealed  to  this 
Court. 

Emerson^  Goodrich  <&  Wheeler ^  for  the  libellant. 

Be^ey  Dean  cfe  Donohue^  for  the  claimant. 

Nelson,  J.  The  main  question  in  this  case  is,  whether  the 
steamboat  is  subject  to  a  lien  for  the  bill  of  repairs  put  upon 
her  by  the  libellant ;  and  that  turns  upon  the  point  whether 
the  credit  was  given  to  the  vessel  or  to  Olney,  the  owner. 
After  a  very  full  examination  of  the  evidence,  I  am  satisfied 
that  it  was  the  intention  of  both  parties  that  the  payment  was 


OCTOBER,  1861.  497 


Beardsley  v.  Tappan. 


to  be  made  when  the  repairs  were  finished^  and  that,  in  the 
meantime,  the  mechanic  or  workman  should  look  to  the  vessel 
as  his  security.  It  is  needless  to  go  over  the  proofs  in  support 
of  this  conclusion*  All  the  facts  and  circumstances  attendiog 
and  surrounding  the  case  tend  in  this  direction. 

It  is  supposed  by  the  counsel  for  the  claimant,  that  the 
case  of  Pratt  v.  Rted^  (19  Howard^  359,)  has  an  important 
bearing  in  this  case  adversely  to  the  lien.  I  do  not  so  understand 
it.  The  necessity  for  the  repairs  and  for  the  lien  upon  the 
vessel  to  enable  the  master  to  procure  them,  are  insisted  on, 
in  that  case,  as  essential  elements  to  support  the  lien,  and,  in 
respect  to  the  soundness  of  that  view,  there  can  be  no  contro- 
versy ;  but  the  necessity  for  the  repairs  and  for  the  lien  must 
depend  upon  the  facts  and  circumstances  of  the  case.  In 
Pratt  V.  Reed  they  repelled  the  necessity  for  tlie  lien.  In  the 
present  case  they  support  it.  I  am  not  aware  that  any  other 
rule  has  ever  been  established. 

I  also  concur  with  the  Court  below,  that  the  claimant,  who 
sets  up  the  purchase  of  the  vessel  as  a  matter  of  defence,  is 
chargeable,  on  the  proofs,  with  notice  of  the  charges  against 
the  vessel  for  the  repairs. 

The  decree  below  is  affirmed. 


John  Beardslet  and  Horace  Beardslet 

Lewis  Tappan. 

The  defendant  conducted  a  mercantile  agency  in  the  city  of  Kew  York,  the  ob- 
ject of  which  was  to  procure  information  of  the  pecuniary  ability  and  standing 
of  merchants  in  the  country  for  merchants  in  the  city,  to  be  communicated  to 
the  latter  in  a  confidential  manner.  He  had  some  twenty  clerks  to  whom  the 
information  obtained,  and  which  was  recorded  in  a  book^  was  communicated, 
and  who  participated  in  communicating  it  to  the  customers  of  the  agency  or 
to  their  clerks.  The  defendant  communicated,  through  his  clerks,  to  several 
vou  V. — 32 
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•customers  and  to  tbe.ir  clerks,  facts  seriously  affecting  the  credit  of  the  plain- 
tiff, as  a  merchant :  Held^  that  the  communication  was  not  of  a  privileged 
character. 
The  principle  upon  wliich  privileged  communications  rest,  which,  of  themselves, 
would  otherwise  be  libellous,  imports  confidence  and  secrecy  between  individ- 
uals, and  is  inconsistent  with  tlie  idea  of  a  communication  made  by  a  society 
or  congregation  of  persons,  or  by  a  private  company  or  a  corporate  body. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  10th,  1867.) 

This  was  h  suit  to  recover  damaajes  from  the  defendant 
for  having  libelled  and  slandered  the  plaintiflFs  in  respect  of 
their  credit  as  a  mercantile  firm,  carrying  on  business  at  Nor- 
walk,  Ohio.  The  jury  found  a  verdict  for  the  plaintiffs  for 
$10,000,  and  the  plaintiffs  now  moved  for  a  new  trial. 

Daniel  D,  Zord,  for  the  plaintiffs. 

Charles  0^ Conor j  for  the  defendant. 

Nelson,  J.  The  defendant  resided  in  New  York,  and  had 
established  in  that  city  a  mercantile  agency,  the  object  of 
which  was  to  pi'ocure  information  of  the  pecuniary  ability 
and  standing  of  merchants  in  the  country  for  merchants  in 
the  city,  to  be  communicated  to  the  latter  in  a  confidential 
manner.  The  defendant  had  some  twenty  clerks  who  partic- 
ipated in  the  business  of  the  establishment,  and  were,  of 
course,  privy  to  the  information  obtained,  whether  favorable 
or  unfavorable  to  the  character  and  credit  of  the  country  mer- 
chant, and  who  participated  in  the  communication  of  the 
information  to  their  customers  or  customers'  clerks.  The  de- 
fendant communicated,  through  his  clerks,  to  several  custom- 
el's  and  to  their  clerks  facts  seriously  affecting  the  credit  of  the 
plaintiffs'  house;  and  the  main  question  in  the  case,  on  the 
merits,  is,  whether  or  not  he  is  exempt  from  the  consequences 
of  the  publication,  on  the  ground  of  its  privileged  character. 
The  Court  charged  the  jury,  that,  if  the  defendant  himself  had 
communicated  the  information  to  a  person  applying  to  him 
for  the  purpose,  in  good  faith,  the  communication  might  have 
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been  a  privileged  one ;  but  that  the  publicity  given  to  it  by 
recording  the  libellous  words  in  a  book,  to  which  others  had 
access,  and  to  whom  they  were  communicated,  though 
standing  in  the  relation  of  clerks,  deprived  the  communi- 
cation of  its  otherwise  privileged  character.  This  is  no 
doubt  a  very  important  question,  and  one  involving,  in  its 
practical  operation,  wliichever  way  it  may  be  decided,  inter- 
ests of  very  great  magnitude.  On  the  one  hand,  to  legalize 
these  establishments  in  the  manner  and  to  the  extent  used  by 
the  defendant,  is  placing  one  portion  of  the  mercantile  com- 
munity under  an  organized  system  of  espionage  and  inquisi- 
tion for  the  benefit  of  the  other,  exposed,  from  the  very  nature 
of  the  organization,  to  perversion  and  abuse;  and,  on  the 
other,  to  refuse  to  legalize  them,  may  be  restricting  injuriously 
the  right  of  inquiring  into  tlie  character  and  standing  of  the 
customer  asking  for  credit  in  his  business  transactions.  I  am 
strongly  inclined  to  think,  that,  if  the  establishments  are  to  be 
upheld  at  all,  the  limitation  attached  to  them  by  the  Court 
below  is  not  unreasonable,  to  wit,  that  it  must  be  an  individ- 
ual transaction,  and  not  an  establishment  conducted  by  an 
unlimited  number  of  partnere  and  clerks.  The  principle  upon' 
which  privileged  communications  rest,  which,  of  themselves, 
would  otherwise  be  libellous,  imports  confidence  and  secrecy 
between  individuals,  and  is  inconsistent  with  the  idea  of  a 
communication  made  by  a  society  or  congregation  of  peraons, 
or  by  a  private  company  or  a  corporate  body. 

The  other  objections  in  the  case  are  technical  in  their 
character,  not  involving  the  merits.  I  h^ve  looked  into  them, 
and  am  of  the  opinion  that  they  are  not  available  to  the  de- 
fendant. 

New  trial  denied. 
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The  United  States  V8.  25,000  Segabs. 

The  Treasury  circular  of  September  2d,  1867,  respecting  the  shares  of  inform- 
ers, in  cases  of  forfeiture  under  the  Internal  Revenue  laws,  does  not  applj  to 
a  case  where  the  proceeds  of  the  forfeiture  had  been  reoeived  by  the  Marshal 
prior  to  the  issuing  of  that  circular. 

The  right  of  the  informer  became  fixed,  on  the  receipt  by  the  Marshal  of  the 
money,  to  receive  the  amount  to  which,  by  the  then  existing  reg^ation,  he 
was  entitled. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  October  Uth,  1867.) 

Benedict,  J.  This  motion  presents  the  question,  whether 
the  Treasury  Circular  of  September  2d,  1867,  respecting  the 
shares  of  informers,  in  cases  of  forfeiture  under  the  Internal 
Revenue  laws,  is  applicable  to  a  case  where  the  proceeds  of 
the  forfeiture  had  been  received  by  the  Marshal  prior  to  the 
issuing  of  that  Circular.  The  same  question  has  recently 
been  considered  by  Judge  Blatchford,  in  the  District  Court 
for  the  Southern  District  of  New  York,  in  the  case  of  The 
United  StcUes  v.  Mght  barrels  of  Distilled  Spirits^  and  I  concur 
with  him  in  the  conclusion,  that  the  right  of  the  informer 
became  fixed  on  the  receipt  by  the  Marshal  of  the  money,  and 
that  the  subsequent  circular  of  the  Secretary  of  tlie  Treasury 
can  have  no  effect  to  reduce  the  amount  to  which,  under  the 
then  existing  regulation,  the  informer  was  entitled.  The  dis- 
tribution in  this  case  will,  therefore,  be  made  in  accordance 
with  that  view. 
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John  W.  Caxdwell 

David  J.  Hardtno  and  Ziba  Nickebson,  as  Administbators, 

&c.,  OF  John  Payne,  deceased. 

No  action  can  be  maintained  against  an  executor  or  administrator,  founded  on 
a  debt  due  from  the  estate  of  the  deceased,  unless  he*has  been  duly  qualified 
by  a  probate  tribunal  in  the  State  or  county  where  the  suit  is  brought. 

An  action  at  law  will  not  lie  in  this  Court,  against  an  administrator  appointed 
by  a  probate  Court  in  Massachusetta,  but  who  had  neyer  taken  out  letters  of 
administration  in  New  York,  to  recover  a  debt  due  from  the  deceased  to  the 
plaintiff. 

(Before  Shipmjln,  J.,  Southern  District  of  New  York,  October  15th,  186T.) 

This  was  an  action  at  law,  to  recover  a  debt  due  to  the 
plaintiff  from  John  Payne,  deceased.  The  defendants  had 
been  appointed  administrators  of  Payne,  by  a  Court  of  Pro- 
bate ih  Massachusetts,  and  had  never  taken  out  letters  of 
administration  in  New  York.  The  case  was  tried  by  the 
Court  without  a  jury. 

Edward  D.  McCarthy^  for  the  plaintiff. 

Charles  F,  Blake^  for  the  defendants. 

Shipman,  J.  No  action  can  be  maintained  against  an  ex- 
ecutor or  administrator,  founded  on  a  debt  due  from  the  estate 
of  the  deceased,  unless  he  has  been  duly  qualified  by  a  pro- 
bate tribunal  in  the  State  and  county  where  the  suit  is  brought. 
(  Vat^han  v.  NoriKujp^  15  Peters^  1,  6  ;  Story  on  Conflict  of 
La/vo8j  see.  513  ;  Williams  v.  StorrSy  6  Johns.  Ch.j  li.^  353  ; 
£isrr  V.  Moon^  9  Wheaton^  565 ;  Peale  v.  Phipps^  14  Howard^ 
868.)  The  facts  in  this  case  are  a  complete  answer  to  any  suit 
against  the  defendants  in  the  character  in  which  they  are  sued, 
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fonnded  on  the  cause  of  action  here  involved,  and  are,  there- 
fore, a  bar  to  this  suit. 

There  must  be  a  judgment  for  the  defendants,  but  without 
costs. 


John  J.    Kelly 

vs. 

Davh)  J.  Harding  and  Ziba  Nickbrson,  as  Administrators, 

&c.,  OF  John  Payne,  deceased. 

This  Court  has  no  jurisdiction  of  a  suit  where  one  party  is  a  citizen  of  G^rgia 

and  the  other  party  is  a  citizen  of  Massachusetts. 
The  jurisdiction  of  this  Court  must  appear  affirmatively  by  the  record,  and  the 

want  of  jurisdiction  need  not  be  pleaded. 
This  Court  has  no  jurisdiction  whatever  over  controversies  between  parties,  all 

of  whom,  plaintiffs  as  well  as  defendants,  are  citizens  of  States  other  than 

that  in  which  the  suit  is  brought. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  October  15th,  1867.) 

Shipman,  J.  The  plaintiff,  in  his  declaration,  alleges,  that 
he  is  a  citizen  of  the  State  of  Georgia,  and  that  the  defendants 
are  citizens  of  the  State  of  Massachusetts.  This  allegation 
excludes  the  jurisdiction  of  this  Court.  The  fact  that  a  plea 
to  the  jurisdiction  was  not  put  in  by  the  defendant,  instead  of 
a  plea  to  the  merits,  does  not  help  the  case.  One  of  the  par- 
ties must  be  a  citizen  of  the  State  where  the  suit  is  brought, 
and  there  must  be  a  positive  averment  of  that  fact  on  the 
record.  But,  instead  of  that,  the  averment  is  exactly  the 
reverse,  and  in  advance  shows  that  the  Court  is  without  au- 
thority to  try  the  cause.  It  is  hardly  necessary  to  say,  that 
this  is  not  like  a  case  where  the  Court  has  jurisdiction  over 
the  parties,  after  the  service  of  process  on  the  defendant,  or  a 
case  where,  though  no  service  has  been  made  on  the  defendant, 
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he  comes  in  and  submits  himself  to  the  jurisdiction  of  tlie 
Court,  thus  waiving  a  provision  of  the  statute  enacted  for  his 
protection.  This  Court  has  no  jurisdiction  whatever  over 
controversies  between  parties,  all  of  whom,  plaintiflfs  as  well 
as  defendants,  are  citizens  of  States  other  than  that  in  which 
the  suit  is  brought.  This  suit  is  therefore  coram  rum  judice^ 
and  a  judgment  upon  its  merits  would  be  a  nullity. 

Let  an  order  be  entered  dismissing  the  suit  for  want  of 
jurisdiction,  without  costs. 


Frederick  G.  Wheeler 

'OS, 

Henry  T.  Helmbold  and  Benjamin  F.  Curtis.    In  EQumr. 

In  an  agreement  between  H.  and  W.,  it  was  provided :  (1.)  That  W.  should  haye 
the  option  of  taking  1,875  shares  of  stock,  in  a  certain  Company,  and  certain 
presses,  on  the  following  terms  and  conditions,  namely,  the  payment  of  $3,000 
in  30  days,  $1,000  in  60  days,  $1,000  in  90  days,  $7,000  in  9  months  and  $3,000 
in  12  months ;  (2.)  That,  on  the  payment  of  $3,000,  a  cotton  compress  was  to 
be  delivered  to  W.,  and,  on  the  payment  of  $150,  in  addition,  a  plantation 
press  was  to  be  delivered  to  him ;  (3.)  That,  on  payment  of  any  sum  of  $1,000, 
or  upwards,  a  pro  rata  amount  of  the  whole  of  the  stock  proposed  to  be  deliv- 
ered to  W.  by  the  contract,  and  ti.pro  rata  amount  of  2,500  other  shares  of 
stock  in  tlie  same  Company,  owned  by  W.,  but  held  by  H.  as  collateral  secu- 
rity, should  be  delivered  to  W.,  as  rapidly  as  such  payments  were  made: 
Held,  that  W.  had  the  option,  under  the  agreement,  to  pay,  at  any  time  with- 
in the  times  and  amounts  limited,  the  sum  of  $1,000,  and  receive  the  propor- 
tion of  stock  thereto  belpnging,  and  that,  on  the  tender  of  any  such  $1,000,  the 
pro  rata  proportion  of  shares  belonging  to  it  became,  in  Equity,  the  property 
ofW. 

Heldy  also,  that  the  refusal  by  IT.  to  accept  a  tender  when  made,  did  not  confer 
on  W.  a  right  to  any  more  shares  than  the  pro  rata  proportion  represented 
by  the  sum  tendered,  and  that,  as  to  all  sums  not  tendered  within  the  times 
limited  by  the  agreement,  W.  forfeited  his  option  in  regard  to  the  pro  rata 
portion  of  shares  represented  by  such  sums. 

A  claim  by  W.  against  H.,  for  damages  for  delaying  to  assign  a  patent,  under  ah 
agreement  to  assign  it,  and  for  discouraging  parties  from  buying  the  patented 
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machines,  AeZe2,  not  to  be  a  subject  for  affirmative  relief  in  Equity,  in  this  suit, 
or  for  equitable  set-off,  in  this  suit,  against  any  sum  due  bj 'W.  to  H. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  November  11th,  1867.) 

This  was  a  motion  for  a  provisional  injunction,  founded  on 
a  bill,  and  opposed  by  the  defendants,  on  an  affidavit  made  by 
the  defendant  Hehnbold.  On  the  lith  of  Septeml)er,  1866, 
the  plaintiff,  being  the  owner  of  three  patents  for  improve- 
ments in  cotton  presses,  assigned  them  to  the  defendant  Helm- 
bold,  and,  at  the  same  time,  entered  into  a  written  agreement 
with  him,  the  material  provisions  of  which  were  as  follows : 
(1.)  Helmbold  was  to  pay  down  to  Wheeler  $7,500,  and  advance 
such  further  sums  as  should  be  necessary  to  carry  on  the  busi- 
ness of  making  machines  under  the  patents ;  (2,)  The  two  par- 
ties were  to  share  equally  all  profits  from  the  business  and  the 
patents,  except  that  the  whole  net  profits  were  to  belong  ex- 
clusively to  Helmbold,  till  they  should  amount  to  $15,000  and, 
after  that,  ^Ojper  cent,  of  all  further  profits  was  to  be  appro- 
priated to  reimburse  Helmbold  for  any  advances  of  his,  until  he 
should  be  wholly  repaid,  and  the  remaining  50  per  cent,  was 
to  be  divided  equally  between  the  parties,  and,  after  such  ad- 
vances were  repaid,  all  profits  were  to  be  divided  equally  be- 
tween the  parties.  On  the  3d  of  October,  1866,  "Wheeler  and 
Helmbold  and  one  Baldwin  formed  a  corporation,  under  the 
laws  of  New  York,  called  "  The  Champion  Press  Company," 
for  the  business  of  making  and  selling  machines  under  the 
patents.  The  stock  of  the  Company  was  5,000  shares,  of  $100 
each.  The  whole  of  it  was  to  be  issued  to  Helmbold,  in  the 
first  instance,  in  payment  for  the  patents,  which  he  was  to  as- 
sign to  the  Company.  He  was  then  to  transfer  to  Wheeler 
one-half  of  the  stock,  but  was  to  retain  the  certificates  for  such 
one-half,  until  his  advances  should  be  repaid,  according  to  the 
terms  of  the  agreement  of  September  14th,  1866.  Helmbold 
made  advances  to  the  amount  of  $7,500,  in  addition  to  the 
$7,500  which  he  had  so  paid  to  Wheeler.  Helmbold  and 
Wheeler  then,  on  the  Slst  of  January,  1867,  entered  into  an- 
other written  agreement,  which,  after  referring  to  the  agree- 
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ment  of  September  14th,  1866,  recited  that  Wheeler  proposed 
to  take  the  option  of  reimbursing  to  Helmbold  all  the  advances 
made  by  him  in  the  business,  say  $15,000,  and  allowing  him 
to  retain,  in  addition,  an  interest  of  one-eighth  of  the  stock  ol 
the  Company,  and  then  provided  as  follows :  (1.)  Wheeler  was 
to  have  the  option  of  taking  three-eighths  of  the  stock  of  the 
Company,  or  $187,500  of  stock,  (which  would  be  1,875  shares,) 
and  also  certain  presses,  on  the  following  terms  and  conditions, 
namely,  the  payment  of  $3,000  in  30  days  from  date,  $1,000 
in  60  days,  $1,000  in  90  days,  $7,000  in  9  months,  and  $3,000 
in  12  months;  (2.)  On  payment  of  $3,000,  the  cotton  compress 
was  to  be  delivered  to  Wbeeler,  and,  on  the  payment  of  $150, 
in  addition,  the  plantation  press  was  to  be  delivered  to  him ; 
(3.)  Then  followed  a  provision  in  regard  to  which  the  contro- 
versy on  this  motion  arose,  and  which  was  vet^batim  as  follows : 
"It  is  also  understood,  that,  upon  payment  of  every  sum  of 
$1,000  or  upwards,  2i,pro  rata  amount  of  the  whole  of  the  stock 
proposed  to  be  delivered  to  said  Wheeler,  by  their  contract, 
and  9Lpro  rata  amoun  tof  the  interest  of  said  Wheeler,  (lield  by 
the  said  Helmbold,  as  collateral  for  the  return  of  his  advances,) 
shall  be  delivered  to  the  said  Wheeler,  as  rapidly  as  the  said 
advances  are  reimbursed ; "  (4).  The  patents  were  to  be  assigned 
to  the  Company,  and  its  organization  completed  by  the  election 
of  officers,  and  the  issuing  of  the  stock,  which  was  to  be  held 
by  Helmbold,  as  collateral  for  the  return  of  his  advances.  On 
the  15th  of  March,  1867,  the  organization  of  the  Company  was 
completed,  and,  on  the  day  following,  Helmbold  assigned  the 
patents  to  the  Company,  and  the  whole  of  its  stock  was  issued 
to  him.  Wheeler  paid,  or  satisfactorily  secured,  to  Helmbold, 
the  payments  which,  by  the  agreement  of  January  3l6t,  1867, 
were  to  be  made  in  thirty  days,  sixty  days,  ninety  days  and 
twelve  months,  being  in  all  $8,000  out  of  the  $15,000,  leaving 
unpaid  only  the  $7,000  which  was  to  be  paid  in  nine  months. 
In  pursuance  of  these  payments,  Helmbold  transferred  to 
Wheeler  eight-fifteen tlis  of  the  1,875  shares,  namely,  1,000 
shares,  and,  1,426  shares  out  of  the  2,500  shares  in  the  hands 
of  Helmbold  as  collateral.    On  the  22d  of  March,  1867,  Helm- 
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bold  transferred  to  the  defendant  Curtis,  as  trustee  for  hira,  all 
the  stock  then  standing  in  his  name.  On  the  25th  of  October, 
1867,  Wheeler  tendered  to  the  defendants  $1,000,  and  de- 
manded the  transfer  to  him  of  one-fifteenth  part  of  4,375 
shares  being  291  shares.  These  291  shares,  added  to  the  2,426 
shares,  before  transferred  to  Wheeler,  would  give  him  2,717 
shares,  being  a  majority  of  the  stock ;  and  the  inability  of  the 
defendants  to  vote  on  these  291  shares  would  leave  nnder  their 
control  only  2,283  shares,  and  under  the  control  of  the  plain- 
tiff 2,426  shares.  The  defendants  refused  to  receive  the 
$1,000,  or  to  transfer  to  Wheeler  any  more  stock.  The  an- 
nual election  for  trustees  of  the  Company  was  soon  to  take 
place,  and  the  controversy  was  really  one  as  to  which  of  the 
two  parties  should  have  the  control  of  the  Company.  On  the 
1st  of  December,  1867,  Helmbold  served  a  notice  on  Wheeler, 
of  his  intention  to  sell,  at  public  auction,  on  the  6th  of  the 
same  month,  1,949  shares  of  the  stock  of  the  Company,  being 
the  balance  of  stock  in  his  hands  as  collateral,  and  the  balance 
of  the  1,875  shares.  The  bill  prayed  a  decree  for  the  transfer 
to  Wheeler  by  Curtis  of  125  shares  of  stock,  and  by  Helmbold 
of  166  shares.  It  also  prayed  an  injunction,  restraining  the 
defendaiits  from  disposing  of  so  much  of  the  stock  standing 
in  the  name  of  Curtis,  and  held  by  him  in  trust  for  Helm- 
bold, as  to  leave  standing  in  his  name  less  than  875  shares,  or 
of  any  of  the  stock  deposited  in  the  hands  of  Helmbold,  and, 
also,  restraining  Curtis  from  voting  upon  any  of  the  875  shares. 

Cla/rence  A.  Seward  and  John  L.  Ward^  for  the  plaintiff. 

Elhert.  E,  Anderson^  for  the  defendants. 

Blatchfobd,  J.  The  whole  controversy  turns  upon  the 
construction  of  the  clause  in  the  agreement  of  Januarv  31st, 
1867,  which  relates  to  the  payment  of  sums  of  one  thousand 
dollars  and  upwards.  The  plaintiff  contends  that  he  has  a 
right,  under  the  agreement,  to  make,  at  any  time  within  the 
times  limited  by  the  agreement,  a  payment  of  $1,000  or  up- 
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wards,  and  receive  the  proper  proportion  of  stock  applicable  to 
such  payment,  and  that  he  can  exercise  his  option,  within  the 
times  limited  by  the  agreement,  to  such  an  amount,  in  sums  of 
at  least  $1,000,  within  the  sums  specified  therein,  as  he  chooses, 
without  being  bound  to  pay  the  entire  sums  specified  ;  as,  for 
instance,  that,  having  paid  the  first  $5,000,  he  can,  within 
nine  months  from  the  date  of  the  agreement,  pay  $1,000  more, 
without  being  bound  to  pay  $6,000,  in  addition  to  such  $1,000. 
The  defendants  contend,  that  the  option  given  is  to  pay  as  fol- 
lows :  $3,000  in  30  days,  $1,000  in  60  days,  $1,000  in  90  days, 
$7,000  in  9  months,  and  $3,000  in  12  months ;  that  these  terms 
are  not  varied  by  the  subsequent  provision  of  the  agreement; 
and  that  the  plaintiff  has  no  right  to  pay  the  $1,000,  without 
paying  the  other  $6,000,  which  go  to  make  up  the  $7,000 
payable  in  9  months. 

It  will  be  seen,  that  the  option  given  to  "Wheeler  by  the 
agreement,  is  an  option  to  take  the  $1,875  shares  and  the 
presses,  by  paying  $15,000  in  the  amounts  and  within  the 
times  specified.  If  the  agreement  had  stopped  there,  there 
would  have  been  no  right  in  Wheeler  to  receive  any  part  of 
the  1,875  shares  or  the  presses,  until  and  unless  he  paid  the 
whole  $15,000,  and  paid  it  by  paying  it  in  the  instalments  and 
within  the  times  limited.  The  parties  accordingly  go  on  to 
provide,  that,  on  the  payment  of  $3,000  of  the  $15,000,  the 
cotton  compress  shall  be  given  up,  and  that,  on  the  payment 
of  $150  more  of  the  $15,000,  the  plantation  press  shall  be 
given  up.  But  still  there  was  no  provision  for  BLUjjyro  rata 
transfer  to  Wheeler  of  the  1,875  shares,  or  of  the  2,500  shares 
standing  in  Wheeler's  name,  but  held  by  Helmbold  as  collat- 
eral. The  agreement,  therefore,  goes  on  to  provide,  that, 
'•  upon  payment  of  every  sum  of  one  thousand  (1,000)  dol- 
lars, or  upwards,  9i,pro  rata  amount  of  the  whole  of  the  stock 
proposed  to  be  delivered  to  said  Wheeler  by  this  contract,  and 
tipro  rata  amount  of  the  interest  of  the  said  Wheeler,  (held 
by  the  said  Helmbold  as  collateral  for  the  return  of  his  ad- 
vances,) shall  be  delivered  to  the  said  Wheeler  as  rapidly  as 
the  said  advances  are  reimbursed."    The  defendants  contend, 
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that  the  words, "  any  sum  of  one  thousand  dollars  or  upwards," 
mean,  any  of  the  sums  before  specified,  being  two  of  $1,000  each, 
two  of  $3,000  each,  and  one  of  $7,000,  whether  such  sums  are 
$1,000  or  more  ;  and  that  the  provision  means  that,  upon  pay- 
ment of  any  of  the  sums  above  specified,  whether  $1,000  or 
more,  pro  rata  amounts  of  the  two  parcels  of  stock  shall  be 
delivered  to  Wheeler  as  rapidly  as  such  payments  shall  be  made. 
The  plaintiff,  on  the  other  hand,  contends,  that  the  provision 
gives  him  an  option  to  pay,  at  any  time  within  the  times  and 
amounts  limited,  the  sum  of  $1,000,  and  receive  the  propor- 
tion of  stock  thereto  belonging.  On  the  construction  con- 
tended for  by  the  defendants,  the  tender  of  the  $1,000  within 
the  nine  months  amounted  to  nothing,  because  $6,000  more 
were  not  tendered  within  the  same  time.  On  the  plaintiflPs 
construction,  the  tender  of  the  $1,000  within  the  nine  months 
was  sufficient  to  entitle  him  to  the  291  shares. 

Although  the  question  is  not  free  from  difliculty,  I  incline, 
on  the  whole,  to  the  interpretation  put  upon  the  provision  by 
the  plaintifl;  On  this  view,  the  125  shares  out  of  the  1,876 
shares,  and  the  166  shares  out  of  the  2,500  shares,  which  291 
shares  are  the  pro  rata  proportion  belonging  to  the  $1,000 
tendered,  are,  in  equity,  the  property  of  the  plaintiff,  and  the 
defendants  ought  to  be  enjoined  from  intermeddling  with  those 
291  shares. 

But  the  plaintiff  contends,  that  the  defendants,  by  refusing 
the  tender  of  $1,000,  and  refusing  to  transfer  the  291  shares, 
have  perfected  the  right  of  the  plaintiff  to  the  rest  of  the 
1,875  shares  and  of  the  2,500  shares,  without  the  payment  by 
the  plaintiff  of  any  more  of  the  $7,000  which  was  to  be  paid 
in  nine  months.  I  cannot  concur  in  this  view.  The  whole 
agreement  is  one  giving  an  option  to  the  plaintiff  to  have  the 
1,875  shares,  and  the  2,500  shares,  deli vered  to  him,  by  making 
the  payments  specified  within  the  times  prescribed.  Before 
he  made  the  tender  of  $1,000  he  had  paid  and  arranged  the 
payments  that  were  to  be  made  within  the  thirty  days,  the 
sixty  days,  the  ninety  days,  and  the  twelve  months,  but  he 
had  paid  nothing  toward  the  $7,000  additional  that  was  to  be 
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paid  within  nine  months ;  and,  even  though  he  had,  as  is  held, 
the  right  to  pay  within  the  nine  months  only  $1,000  of  that 
$7,000,  unless  he  chose  to  pay  more  of  it,  yet  he  had  a  right 
to  forfeit  his  option  as  to  the  $6,000,  if  he  chose  to  forfeit  it. 
This  he  has  done.  He  has  allowed  the  nine  months  to  expire 
withoutpaying  more  than  $1,000  of  the  $7,000.  He  could  have 
tendered  the  whole  of  the  $7,000  and  become  entitled  to  the 
entire  residue  of  the  1,875  shares,  and  of  the  2,500  shares. 
But  he  has  elected  not  to  do  so.  The  refusal  by  the  defendants 
to  receive  the  $1,000  and  to  trasfer  the  291  shares,  can  confer 
upon  the  plaintiff  no  greater  rights,  as  respects  the  remaining 
1,658  shares,  than  the  agreement  gives  him.  By  the  agree- 
ment he  must  pay  $6,000  to  secure  a  right  to  the  1,658  shares. 
By  tendering  the  $1,000,  he  acquired  a  right  in  the  291 
shares  only,  and  none  in  any  part  of  the  1,658  shares. 

The  defendants,  therefore,  have  a  right  to  regard  the 
agreement  of  January  31st,  1867,  as  at  an  end,  so  far  as  any 
optiou  on  the  part  of  the  plaintiff  in  respect  to  the  1,658 
shares  is  concerned.  It  has  expired,  in  regard  to  those  shares, 
by  its  own  limitation.  The  defendants  have,  therefore,  a  right 
to  deal  with  750  shares,  and  no  more,  out  of  the  1,876  shares, 
as  tlieir  own,  without  reference  to  any  rights  of  the  plaintiff 
therein ;  and  the  defendant  Helmbold  has  a  right  to  hold  and 
treat  908  shares,  and  no  more,  of  the  stock  standing  iu 
Wheeler's  name,  as  being  pledged  as  collateral  to  the  indebt* 
edness  of  Wheeler  to  him,  and  to  exercise,  in  regard  to  it,  the 
usual  rights  of  a  holder  of  collateral  security. 

In  regard  to  the  750  shares,  no  ground  for  the  equitable 
interference  of  this  Court  is  alleged  in  the  bill,  except  what 
grows  out  of  the  agreement  of  January  31st,  1867,  and  that 
has  been  already  disposed  of. 

In  regard  to  the  908  shares,  the  bill  sets  up  certain  acts 
of  the  defendant  Helmbold  in  delaying  to  assign  the  patents 
to  the  Company  and  to  complete  the  organization  of  the  Com- 
pany, and  in  discouraging  parties  from  buying  the  patented 
machines,  which  acts,  it  alleges,  have  caused  damage  to  the 
plaintiff,  and  it  prays  that  the  amount  of  this  damage  may  be 
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assessed  and  set  ofi'  against  the  $6,000  which  still  remains 
unpaid  of  the  $15,000,  and  that  the  amount  of  stock  repre- 
sented by  the  amount  of  such  damage  be  transferred  to  tlie 
plaintiff  in  like  manner  as  if  he  had  paid  to  Helmbold  in 
money  an  amount  equal  to  such  damage,  and  that  the  surplus 
of  such  damage  beyond  the  $6,000  be  paid  by  Hehnbold  to 
the  plaintifF.  On  all  these  facts,  the  bill  prays  a  permanent 
injunction  restraining  the  defendants  from  transferring  to  any 
other  person  than  the  plaintiif,  without  his  consent,  any  of  the 
stock  of  the  plaintiff  so  deposited  in  the  hands  of  Helmbold. 
In  regard  to  this  alleged  damage  to  the  plaintiff,  it  is  sufficient 
to  say,  that,  if  the  facts  are  as  stated  by  the  plaintiff,  he  has  a 
plain,  adequate  and  complete  remedy  at  law  therefor,  by  a 
direct  action  against  Helmbold,  if  he  has  any  cause  of  action 
growing  out  of  the  alleged  acts  of  Helmbold.  The  damage 
set  up  is  not  a  subject  for  affirmative  relief  in  equity,  in  this 
suit,  nor  is  it  a  subject  for  equitable  set-off,  in  this  suit, 
against  any  amount  which  the  plaintiff  owes  to  Helmbold. 
Helmbold's  right  of  action  against  the  plaintiff*  does  not  grow 
out  of  the  agreement  of  January  31st,  1867,  but  out  of  an 
indebtedness  of  the  plaintiff  to  Hehnbold,  otherwise  created. 
Helmbold  cannot  sue  the  plaintiff,  on  that  agreement,  for  any 
of  the  sums  specified  therein,  for,  the  effect  of  the  agreement 
is  merely  to  give  the  plaintiff  an  option,  and  to  bind  the  de- 
fendant to  transfer  stock  on  the  exercise  of  such  option.  But 
Helmbold  cannot  compel  the  plaintiff  to  exercise  the  option, 
or  sue  him  on  the  agreement  for  not  exercising  the  option. 
Therefore,  so  far  as  the  damage  referred  to  can  be  set  off,  in 
any  suit,  against  what  the  plaintiff  owes  Helmbold,  it  must 
be  so  set  off  in  a  suit  brought  by  Helmbold  against  the  plain- 
tiff. The  damage  does  not  grow  out  of  the  agreement  of 
January  Slst,  1867,  which  is  the  sole  proper  subject  of  any 
equitable  jurisdiction  in  this  suit. 

I  think,  therefore,  that  the  plaintiff  is  entitled  to  a  provis- 
ional injunction  restraining  the  defendants  from  selling,  as- 
signing, transferring,  disposing  of,  pledging,  or  encumbering, 
in  any  way,  to,  or  in  favor  of,  or  for  the  benefit  of,  any  other 
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person  than  the  plaintiff,  so  ranch  of  the  stock  now  standing 
in  the  name  of  the  defendant  Curtis,  on  the  books  of  the  Com- 
pany, and  held  by  him  in  trust  for  the  defendant  Helmbold, 
as  to  leave  standing  in  his  name,  on  the  books,  in  trust,  as  a 
stockholder,  less  than  one  hundred  and  twenty-five  shares,  or, 
at  its  par  value^  twelve  thousand  five  hundred  dollars'  worth 
of  the  stock,  or  any  more  than  nine  hundred  and  eight  shares 
of  the  stock  of  the  plaintiff  deposited,  and  still  remaining,  in 
the  hands  of  the  defendant  Helmbold  as  collateral  security.  In 
regard  to  these  908  shares,  no  ground  for  equitable  relief  is 
shown  by  the  bill,  and  it  does  not  appear  that  Helmbold  is 
about  to  exercise  in  regard  to  them  any  other  rights  than 
those  which,  as  a  holder  of  them  as  collateral  security  for  a 
debt  due  to  him,  he  is  entitled  to  exercise.  The  injunction 
will  also  restrain  the  defendants  from  voting,  either  in  person 
or  by  proxy,  at  any  meeting  or  meetings  of  the  stockholders 
of  the  Company,  upon  all  or  any  of  the  two  hundred  and 
ninety-one  shares. 

An  injunction  will  accordingly  issue  to  the  extent  above 
prescribed,  and,  in  all  other  respects,  the  injunction  asked  for 
is  refused. 


William  Nelson  vs,  Geobge  T.  Carman. 

An  action  for  money  had  and  received  is  maintainable  against  a  Oollector  of 
Internal  Revenue,  for  duties  or  taxes  erroneously  or  illegally  assessed  and 
collected,  when  the  payment  has  beqp  made  under  protest,  and  with  notice  of 
an  intention  to  bring  a  suit  to  test  the  validity  of  the  claim. 

(Before  Bbnedict,  J.,  Eastern  District  of  New  York,  November  12th,  1867.) 

This  was  an  action  against  an  Internal  Revenue  Collector, 
to  recover  back  an  income  tax  alleged  to  have  been  illegally 
imposed  upon  the  plaintiff.  The  cause  was  tried  before  the 
Court  without  a  jury,  and,  the  testimony  being  closed,  the 
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District  Attorney  raised  the  objection,  that  the  action  woald 
not  lie  against  the  Collector,  inasmuch  as  it  appeared  that  the 
tax  in  question  had  been  decided  by  the  Assessor,  as  well  as 
by  the  Commissioner,  upon  appeal,  to  be  due,  and-  had  been 
inserted  in  the  assessment  list  as  due  and  payable  by  the  plain- 
tiff, and  had  been  collected  in  pursuance  of  the  assessment 
list  and  paid  into  the  Treasury. 

Benedict,  J.  The  question  raised  by  the  District  Attor- 
ney, in  this  case,  has  been  passed  upon  by  the  Supreme  Court, 
in  the  case  of  The  City  of  Philadelphia  y.  The  Collector ^  (6 
Wallace^  720,)  and  it  must  now  be  considered  as  settled,  that 
an  action  for  money  had  and  received  is  maintainable  against 
a  Collector,  for  duties  or  taxes  erroneously  or  illegally  assessed 
and  collected,  when,  as  in  the  present  case,  the  payment  has 
been  made  under  protest,  and  with  notice  of  an  intention  to 
bring  a  suit  to  test  the  validity  of  the  claim. 

The  objection  is,  therefore,  overruled,  and  the  case  must 
proceed  upon  the  merits. 


The  UNrrED  States  vs,  David  Stern. 

The  words,  "  and  shall  be  thereof  convicted,"  in  the  62d  section  of  the  Internal 
Revenue  Act  of  July  13th,  1866,  (14  IT,  3.  ^ai.  at  Large^  168,)  which  makes 

;  it  an  indictable  offence  to  bribe  an  officer  of  the  United  States,  are  to  be 
treated  as  surpluaage. 

(Before  Bsnbdiot,  J.,  Southern  District  of  Kew  York,  November  13th,  1867.) 

This  was  a  motion  in  arrest  of  judgment  The  defendant 
was  indicted,  under  the  62d  section  of  the  internal  Revenue 
Act  of  July  13th,  1866,  (14  Z7.  S.  Stat  at  La/rge^  168,)  for  an 
attempt  to  bribe  an  officer  of  the  United  States,  and  was 
found  guilty  by  the  jury.  The  motion  was  founded  on  the 
ground  that,  under  the  section,  as  it  was  drawn,  no  conviction 
could  be  had.  • 
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Benjamin  K.  Phdps^  {Assistant  District  Attorney^)  for 
f^e  United  States. 

Ahraham  J,  Dittenhoefer^  for  the  defendant. 

Benedict,  J.  The  phraeeology  of  the  section  in  question 
is  certainly  extraordinary.  It  is  as  follows :  "And  be  it  fur- 
ther enacted,  that,  if  any  person  or  persons  shall,  directly.or 
indirectly,  promise,  offer  or  give,  or  cause  or  procure  to  be 
promised,  offered  or  given,  any  money,  goods,  right  in  action, 
bribe,  present  or  reward,  *  *  *  *  to  any  officer  of  the 
United  States,  *  *  *  *  with  intent  to  influence  any 
such  officer  or  pereon  to  commit,  or  aid  and  abet  in  commit- 
ting, any  fraud  on  the  revenue  of  the  United  States,  or  to 
connive  at,  or  collude  in,  or  to  allow  or  permit,  or  make  oppor- 
tunity for,  the  commission  of  any  such  fraud,  and  shall  be 
thereof  convicted,  such  person  or  persons  so  offering    *     * 

*  *  shall  be  liable  to  indictment  in  any  Court  of  the  United 
States  having  jurisdiction,  and  shall,  upon  conviction  thereof, 
be  fined  not  exceeding  three  times  the  amount  so  offered,     * 

*  *  *  and  imprisoned  not  exceeding  three  years."  Such 
being  the  Act,  the  point  taken  is,  that  it  must  be  held  to  be 
inoperative  and  impossible  to  be  executed,  as,  by  express 
words,  a  previous  conviction  is  made  necessary  before  an  in- 
dictment can  be  found.  Such,  indeed,  must  be  the  result,  if 
any  effect  is  to  be  given  to  the  words,  "  and  shall  be  thereof 
convicted."  It  is  not  a  case  of  the  mere  transposition  of  a 
word  or  a  sentence;  nor  can  any  signification  be  given  to  the 
words  referred  to,  which  will  render  them  consistent  with  the 
rest  of  the  provision.  To  give  them  any  meaning  at  all,  as 
they  stand,  is  to  render  the  whole  Act  meaningless ;  and  the 
question  is,  whether  these  words,  standing  as  they  do,  shall  be 
treated  as  surplusage  and  of  no  effect,  or  whether,  by  giving 
them  effect,  the  whole  Act  shall  be  rendered  void.  Without 
these  words,  the  Act  is  complete ;  for,  it  defines  an  offence, 
declares  it  to  be  the  subject  of  indictment,  and  provides  a 
punishment  on  conviction.    It  is  an  Act  which  was  loudly 

VOL.  v.— 33 
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called  for,  to  prevent,  if  possible,  a  crime  justly  supposed  to 
be  of  great  and  alarming  frequency.  To  suppose  that  Con- 
gress, while  pretending  to  remedy  such  an  evil,  intended  to 
pass  an  Act  which,  by  its  own  express  words,  was  to  be  ren- 
dered wholly  ineflfective,  under  any  possible  circumstances,  is 
to  suppose  Congress  to  be  capable  of  deliberate  folly,  if  not 
of  fraud  upon  the  public.  I  entertain  no  doubt,  that  it  is  the 
duty  of  a  Court  to  prevent  such  a  result,  and,  by  treating  the 
words  in  question  as  surplusage,  to  carry  out  the  intention  of 
Congress,  as  manifested  by  the  passage  of  an  Act  on  the  sub- 
ject in  question,  and  by  the  various  provisions  which  are  in- 
coi'porated  in  the  Act. 

The  section  must,  therefore,  be  read  as  if  the  words, "  and 
shall  be  thereof  convicted,"  which  are  without  meaning,  as 
they  are  used,  were  not  present.  This  disposes  of  the  ques- 
tion raised  on  behalf  of  the  prisoner,  and  judgment  must,  ac- 
cordingly, be  entered  on  the  verdict. 


William  S.  Stevens  vs,  John  Mack. 

The  Act  of  March  2d,  1833,  (4  U,  &  Stat,  at  Large,  632,)  providing  for  the  re- 
moval into  the  Courts  of  the  United  States  of  cases  arising  under  the  revenue 
laws,  brought  in  the  State  Courts,  does  not  apply  to  cases  arising  under  the 
Internal  Revenue  laws. 

(Before  Benkdi€T,  J.,  Southern  District  of  New  York,  November  13th,  1867.) 

This  was  a  motion  by  the  plaintiff  to  quash  a  writ  of  cer- 
tiorarij  by  which  this  suit,  brought  in  a  State  Court,  was  re- 
moved into  this  Court.  The  parties  were  both  of  them  citizens 
of  the  State  of  New  York,  and  the  suit  was  brought  against 
the  defendant  for  a  cause  of  action  which  arose  prior  to  June 
30th,.  1864,  out  of  acts  done  by  the  defendant  as  an  officer  in 
the  Internal  Revenue  service,  appointed  prior  to  the  passage 
of  the  Act  of  June  30th,  1864,  (13  U.  S,  Stat,  at  Large^  223.) 
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WiUiam  Allen  Butler,  for  the  plaintiflF. 

Benjamin  IT.  Pheljps,  {Assistant  District  Attoimey^  for 
the  defendant. 

Benedict,  J.  By  the  50th  section  of  the  Internal  Revenue 
Act  of  June  30th,  1864,  (13  U.  8.  Stat,  at  Large,  241,)  the 
Act  of  March  2d,  1833,  (4  TJ.  S.  Stat  at  Large,  632,)  which 
gave  to  the  National  Courts  jurisdiction  over  all  cases  arising 
under  the  revenue  laws  of  the  United  States,  was  made  ap- 
plicable to  all  cases  arising  under  the  laws  for  the  collection 
of  internal  duties.  This  provision  of  the  Act  of  June  30th, 
1864,  was,  however,  repealed  by  the  68th  section  of  the  Inter- 
nal Revenue  Act  of  July  13th,  1866,  (14  TJ.  S.  Stat,  at  Large, 
172,)  and  this  latter  Act,  by  express  provision,  confers  upon 
the  Circuit  Courts  of  the  United  States  jurisdiction  over  ac- 
tions brought  against  officers  appointed  under,  or  acting  by, 
authority  of  the  Internal  Revenue  Act  of  June  30th,  1864,  or 
of  any  Act  in  addition  thereto  or  in  amendment  thereof.  The 
jurisdiction  conferred  by  the  Act  of  July  13th,  1866,  being 
thus  limited  to  cases  whicli  come  under  the  Act  of  1864  and 
its  amendments,  and  the  50th  section  of  the  Act  of  1864  hav- 
ing been  repealed,  if  this  Court  has  any  jurisdiction  in  the 
premises,  it  can  only  he  by  virtue  of  the  Act  of  March  2d, 
1833.  The  general  terms,  "  revenue  laws  of  the  United 
States,"  used  in  the  Act  of  March  2d,  1833,  undoubtedly 
might,  if  standing  alone,  include  all  revenue  laws  of  every 
description  ;  but,  used,  as  they  are,  in  the  Act  entitled  "  An  Act 
further  to  provide  for  the  collection  of  duties  on  imports," 
they  must  be  considered  as  not  intended  to  include  laws  for 
the  collection  of  internal  duties.  This  construction  has  been 
the  one  adopted  by  Congress  itself,  as  is  evident  from  the 
enactment,  above  referred  to,  in  the  50th  section  of  the  Act  of 
June  30tli,  1864,  while  the  deliberate  repeal  pf  the  latter  sec- 
tion indicates  an  intention,  on  the  part  of  Congress,  that  the 
jurisdiction  of  the  National  Courts,  in  cases  arising  under  the 
laws  for  the  collection  of  internal  duties,  should  not  be  derived 
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from  the  provisions  of  the  Act  of  1833.     The  motion  must, 
therefore,  be  granted. 


The  IJNrrED  States  v8,  Benjamin  F.  Okie. 

An  averment,  in  an  indictmenti  under  the  12th  section  of  the  Act  of  July  1st, 
1864,  (13  U,  8.  Stat  at  Largt^  337.)  for  embezzling  and  destroying  a  letter 
containing  money,  which  had  come  into  the  possession  of  the  defendant  as 
dead-letter  clerk  in  the  post-oflBce  at  New  York,  that  the  letter  was  intended 
to  be  conveyed  by  post,  and  that  it  was  a  letter  addressed  and  directed  to  a 
person  named,  at  Philadelphia,  is  not  an  averment  that  the  letter  was  intended 
to  be  conveyed  by  post  from  New  York  to  Philadelphia. 

It  is  not  necessary  to  aver,  in  such  indictment,  that  the  letter  embezzled  was 
intended  to  be  conveyed  to  any  particular  place,  an  averment  that  it  was  in- 
tended to  be  conveyed  by  post  being  sufficient 

Nor  is  any  averment  as  to  the  ownership  of  the  money  necessary,  in  such  m- 
diotment. 

(Before  Benedict,  J.,  Southern  District  of  New  York,  November  19th,  1867.) 

This  was  a  motion  in  arrest  of  judgment,  and  for  a  new 
trial.  The  defendant  was  indicted,  nnder  the  12th  section  of 
the  Act  of  July  1st,  1864,  (13  U.  S.  Stat,  at  Large,  337,)  for 
embezzling  and  destroying  a  letter  containing  money,  which 
had  come  into  his  possession  as  dead-lettter  clerk  in  the  post- 
office  at  the  city  of  New  York,  and  was  found  guilty. 

Benjamin  K.  Phdps,  {Assistant  District  Attorney,)  for 
the  United  States. 

Hobert  D,  Holmes  and  Edward  D.  McCarthy,  for  the  de- 
fendant 

Benedict,  J.  The  first  point  taken  is,  that  the  indictment 
charges  the  embezzlement  of  a  letter  intended  to  be  conveyed 
by  post  from  New  York  to  Philadelphia,  whereas  the  evidence 
showed  that  the  letter,  although  mailed  in  New  York,  and 
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addressed  and  directed  to  Francis  Keyser  at  Philadelphia,  was 
deposited  without  prepayment  of  postage,  with  the  intention 
of  having  it  go  through  the  hands  of  the  defendant,  on  its 
way  to  the  dead-letter  office  in  "Washington,  where  it  must  by 
law  be  sent,  because  the  postage  was  not  prepaid.  This  posi- 
tion is  based  upoh  an  erroneous  reading  of  the  indictment. 
There  is  no  averment  in  the  indictment  that  the  letter  in  ques- 
tion was  intended  to  be  conveyed  from  New  York  to  Phila- 
delphia. The  averment  is,  that  the  letter  was  intended  to  be 
conveyed  by  post,  without  fixing  the  termini  of  the  convey- 
ance. In  the  latter  part  of  the  indictment,  it  is  aveiTed,  that 
the  letter  "  was  addressed,  directed  to  one  Francis  Keyser,  at 
the  city  of  Philadelphia."  This  is,  however,  a  mere  descrip- 
tion of  the  letter,  not  of  the  intent  as  to  its  conveyance. 

But  it  is  urged,  that,  if  this  be  so,  then  the  indictment  must 
be  held  defective  for  omitting  to  designate  any  place  to  which 
the  letter  was  to  be  conveyed ;  and  the  case  of  United  States 
Y,  JFoye^  (1  Curtis*  G,  C.  i?.,  364,)  is  cited  as  authority.  The 
decision  in  that  case  does  not  sustain  the  position.  All  that 
was  decided  in  that  case  was,  that,  when  the  indictment  does 
designate  the  place  to  which  the  letter  is  to  be  conveyed,  the 
proof  must  conform  to  the  averment.  In  that  case,  the  aver- 
ment was,  that  "  a  letter  addressed  to  John  Blake,  Ipswich, 
was  mailed,  to  be  conveyed  by  post  to  the  town  of  Ipswich 
aforesaid" — a  very  diflferent  averment  from  that  in  the  pres-. 
ent  case.  Furthermore,  that  case  arose  under  the  Act  of 
March  3d,  1825,  (4  U.  S.  Stat  at  Large,  102,)  while  this  case 
.is  under  the  Act  of  July  Ist,  1864,  (13  U.  S.  Stat,  at.  Large, 
337,)  which  differs  from  the  former  Act  in  this,  that  it  provides, 
that  "  the  fact  that  any  such  letter  *  *  *  shall  have 
been  deposited  in  any  post-oflSice  *  *  *  or  in  charge 
of  any  postmaster,  assistant  postmaster,  clerk,  carrier,  agent 
or  messenger,  employed  in  the  post-office  establisliment  of  the 
United  States,  shall  be  taken  and  held  as  evidence  that  the 
same  was  intended  to  be  conveyed  by  post,  within  the  mean- 
ing of  the  statute."  Whatever  may  have  been  necessary 
under  the  Act  of  1826,  it  is  quite  clear,  under  this  provision 
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of  the  Act  1864,  that,  inasmuch  as  it  is  not  necessary  to 
prove  more  than  the  fact  of  the  deposit  of  the  letter  in  a  post- 
oflSice,  or  in  charge  of  a  post-office  agent,  it  cannot  be  neces- 
sary to  aver  that  it  was  intended  to  be  conveyed  to  any 
particular  place.  The  averment,  in  the  words  of  the  statute, 
that  the  letter  was  "  intended  to  be  conveyed  by  post,"  is 
sufficient,  if  indeed  it  was  necessary  to  state  more  than  that  it 
was  a  letter  deposited  in  the  post-office,  or  in  charge  of  a  post- 
office  clerk. 

The  only  remaining  point  urged  in  behalf  of  the  prisoner 
is,  that  the  indictment  is  fatally  defective  in  omitting  to  lay 
the  ownership  of  the  money  in  the  letter,  as  being  in  some 
other  person  that  the  accused.  As  to  this,  it  is  sufficient  to 
say,  that  the  offence  created  by  the  Act  and  charged  in  the 
indictment,  is  the  embezzlement  and  destruction  of  a  letter  of 
a  certain  description,  to  wit,  containing  money.  The  gist  of 
the  offence  is  the  taking  and  destroying  the  letter,  not  the 
converting  of  the  money  in  the  letter.  Larceny  of  money  iu 
a  letter  is  elsewhere  in  the  statute  made  a  separate  offence, 
but  that  is  not  the  charge  mad§  here.  In  this  provision  of 
the  statute,  the  taking  of  the  money  is  not  made  an  element 
of  the  crime,  and,  therefore,  no  averment  as  to  its  ownership 
is  necessary. 

The  motion  must,  accordingly,  be  denied,  and  judgment 
be  entered  on  the  verdict. 


The  Coldillera. 


Where  the  apparatus  by  which  an  article  is  being  hoisted  into  a  vessel  from  a 
lighter,  and  the  horses  that  work  it,  belong  to  the  vessel  or  to  the  stevedores 
who  are  engaged  in  the  work,  and  are  in  the  service  of  the  vessel,  the  respons- 
ibility of  the  lighterman  ceases,  as  a  general  rule,  when  the  article  is  properly 
placed  on  the  slings  and  hooked  to  the  tackle,  and  the  duty  of  the  vessel 
begins  with  the  hoisting  of  the  article. 

(Before  Nblson,  X,  Southern  District  of  New  York,  November  19th,  186T.)     ; 
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This  was  a  libel  in  rem,  filed  in  the  District  Court,  against 
the  ship  Cordillera,  to  recover  damages  for  the  loss  of  two 
tierces  of  lard,  which  fell  from  the  slings  while  they  were 
being  hoisted  into  the  ship,  by  a  tackle,  from  a  lighter.  The 
District  Court  decreed  for  the  libellants,  and  the  claimants 
appealed  to  this  Court. 

Chat'lea  Donohue  and  Oscar  Frisbiey  for  the  libellants. 

Robert  D.  Benedict^  for  the  claimants. 

Kelson,  J.  The  ship  insists  that  the  loss,  in  this  case, 
occurred  by  the  mismanagement  of  the  lightermen,  in  putting 
the  tierces  into  the  slings,  and,  also,  in  starting  the  horses 
which  worked  the  tackle,  while  they  were  thus  imperfectly 
slung.  The  libellants  insist,  that  the  loss  happened  after  tlie 
tierces  had  passed  into  the  possession  and  control  of  the  ship. 
The  case  resulted  in  a  difference,  both  as  to  the  facts  and  the 
usage,  in  hoisting  a  cargo  from  the  lighter  to  the  ship,  between 
the  lightermen  and  the  stevedores,  the  lightermen  insisting 
that  their  duty  was  performed  when  the  tierces  were  properly 
placed  on  the  slings  and  hooked  to  the  tackle,  and  the  steve- 
dores insisting  that  it  was  pertbrmed  only  when  the  tierces 
reached  the  railing  of  the  ship  and  were  ready  to  be  taken 
from  the  tackle  to  the  deck.  The  stevedores  are  in  the  service 
of  the  vessel,  which  is  responsible  to  tlie  shipper  for  the  dam- 
age done  by  them  to  his  goods  in  putting  them  on  board.  In 
this  case,  the  apparatus  by  which  the  tierces  were  hoisted  from 
the  lighter,  including  the  horses,  belonged  either  to  the  ship 
or  to  the  stevedores,  which,  as  1  infer  from  the  evidence,  is 
according  to  the  general  usage.  I  am  inclined  to  think,  that 
when,  under  these  circumstances,  cargo  is  to  be  delivered 
from  the  lighter  at  the  side  of  the  ship,  the  responsibility  of 
the  lightermen  ceases,  as  a  general  rule,  when  the  cargo  is 
properly  placed  on  the  slings  and  hooked  to  the  tackle ;  and 
that  the  duty  of  the  ship  begins  with  the  hoisting  of  it  to  the 
deck  of  the  ship.    It  is  then  in  the  possession  of  the  appara- 
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tag  of  the  ship,  or  the  stevedores,  and  nnder  their  control  and 
direction. 

It  is,  however,  insisted,  on  the  part  of  the  clainQants,  that, 
in  this  particular  case,  the  master  of  the  lighter  gave  the  order 
to  the  horses  to  move  before  the  tierces  were  properly  secured 
in  the  slings.  But  this  is  disputed,  and  the  evidence  is  con* 
flicting.  The  Court  below  charged  the  ship,  and,  in  my  view, 
the  proofs  fairly  warranted  the  finding. 

Decree  affirmed. 


The  Matilda  A.  Lewis. 


The  order  of  the  Secretaiy  of  War,  of  the  l3th  of  May,  1863,  directing  the 
commanders  of  departments  to  prohibit  the  purchase  and  sale  of  horses^ 

I  mules  and  live  stock  intended  for  exportation,  and  to  cause  the  value  of  the 
same  to  be  appraised,  and  the  articles  to  be  reported  to  the  Quartermaster- 
Grcneralf  and  to  be  taken  and  appropriated  to  the  use  of  the  Government,  and 
the  order  of  the  Secretary  of  the  Treasury,  of  the  19th  of  May,  1863,  to  the 
Ck)llector8of  Customs,  directing  those  officers  to  refuse  clearances  for  the  ex- 
portation of  horses,  mules  and  live  stock,  and  to  cause  the  detention  of  all 
animals  attempted  to  be  exported  in  violation  of  such  orders,  and  to  report 
the  detention  to  the  commander  of  the  nearest  military  district,  for  his  action, 
in  pursuance  of  such  order  of  the  Secretary  of  War,  were  invalid,  as  not  be- 
ing authorized  by  any  Act  of  Congress. 

Under  said  orders,  live  fowls  were  not  embraced  within  the  term  **  live  stock." 

Where  live  fowls  were  put  on  board  of  a  vessel,  at  Now  York,  for  exportation  to 
Havana,  and  three  bills  of  lading  were  signed  for  them,  one  of  which  was 
retained  by  the  master  of  the  vessel,  and  two  of  which  were  delivered  to  the 
consignor,  and  forwarded  to  the  consignee,  who  made  an  advance  thereon, 
and  afterwards  the  fowls  were  seized  by  the  Collector  of  Customs,  under  said 
orders,  and  removed  from  the  vessel,  and  the  bill  of  lading  in  the  hands  of 
the  master  was  cancelled  by  the  consignor:  Held,  in  action  by  the  con- 
signee against  the  vessel,  on  the  two  bills  of  ladiog,  to  recover  the  amount  of 
such  advance,  because  of  the  non-delivery  of  the  fowls  at  Havana,  that  tlio 
vessel  was  liable. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  19th,  1867.) 

This  was  a  libel  in  rerriy  filed  in  the  District  Court,  by 
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Philip  E.  Desvernine  and  Anthony  Desvernine  against  the 
barque  Matilda  A.  Lewis,  to  recover  tlie  amount  of  an  ad- 
vance made  by  them  to  one  0.  Glass,  on  the  bills  of  lading  of  a 
ehipraent  of  seventy-four  coops  of  live  fowls,  made  by  Glass, 
by  that  vessel,  from  New  York  to  Havana,  on  the  6th  of  Oc- 
tober, 1863.  The  District  Court  dismissed  the  libel,  and  the 
libellants  appealed  to  this  Court. 

Robert  D.  Benedict^  for  the  libellants. 

Charles  Donohue^  for  the  claimants. 

Nelson,  J.  The  main  defence  set  up,  in  this  case,  is,  that 
the  shipment  was  illegal,  and  the  contract  arising  out  of  the 
bills  of  lading  void.  It  appears,  from  the  proofs,  that  the 
Secretary  of  War  issued  an  order,  on  the  13th  of  May,  1863, 
to  the  several  commanders  of  departments,  reciting,  that  in- 
formation had  beeti  received  at  the  department,  that  sundry 
persons  were  purchasing  horses  and  mules,  within  the  United 
States,  for  exportation,  contrary  to  the  Executive  order  of 
November,  1862,  and,  to  the  end  that,  during  the  war,  the 
military  resources  of  the  Government  should  not  be  withdrawn 
from  the  country,  directing  the  commanders  of  departments 
to  prohibit  the  purchase  and  sale  of  horses,  mules  and  live 
stock  intended  for  exportation,  and  to  cause  the  value  of  the 
same  to  be  appraised,  and  the  articles  to  be  reported  to  the 
Quartermaster-General,  and  to  be  taken  and  appropriated  to 
the  use  of  the  Government.  The  claims  against  the  Govern- 
ment were  to  be  adjusted  by  the  Quartermaster-General.  On 
the  19th  of  the  same  month,  the  Secretary  of  the  Treasury 
issued  an  order  to  the  Collectors  of  Customs,  referring  to  the 
above  orders,  and  directing  those  oflScers  to  refuse  clearances 
for  the  exportation  of  horses,  mules  and  live  stock,  and  to 
cause  the  detention  of  all  animals  attempted  to  be  exported  in 
violation  of  the  orders,  and  to  report  the  detention  to  the 
commander  of  the  nearest  military  district,  for  his  action,  in 
pursuance  of  the  order  of  the  Secretary  of  "War,    The  fowls 
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in  question  were  seized  by  the  Collector  of  the  port  of  New 
York,  under  the  orders  above  cited.  The  goods  had  been  put 
on  board,  bills  of  lading  had  been  given,  and  the  vessel  had 
cleared,  before  the  seizure  of  the  vessel  and  the  fowls.  Two 
of  the  bills  of  lading  had  also  been  forwarded  to  the  con- 
signees of  the  goods,  and  the  advance  in  question  made  by  the 
agent  of  the  consignees.  After  the  seizure,  the  fowls  were 
taken  from  the  vessel,  by  an  arrangement  with  the  consignor 
and  the  custom-house  officers,  and  the  vessel  was  allowed  to 
proceed  on  her  voyage.  The  consignor  cancelled  the  bill  ol 
lading  in  the  hands  of  the  master.  The  other  two  bills  of 
lading  had  already  been  sent  to  the  consignees,  with  advices 
of  the  advance  made  by  their  agent. 

It  is  quite  clear,  that  the  defence  to  the  claim  for  the  ad- 
vance on  the  bills  of  lading,  and  for  the  non-delivery  of  the 
goods  at  the  port  of  destination,  must  rest  on  the  validity  of 
these  orders.  For,  I  agree  that,  if  they  can  be  upheld,  and 
if  the  fowls  are  embraced  within  the  terfci  "  live  stock,"  the 
contract  of  shipment  was  illegal,  and  cannot  be  the  foundation 
of  a  suit.  {Abbott  on  Shipping^ part  4,  ch.  13;  and  see  Evans 
V.  Hutton^  6  Jurist^  part  1, 1042.)  There  is  great  difficulty, 
however,  in  upholding  them.  No  Act  of  Congress  has  been 
referred  to,  nor  have  I  found  any,  authorizing  them.  They 
amount,  on  most  mitigated  construction  that  can  be  given 
to  them,  to  an  entire  prohibition  of  the  commerce  of  the 
country  in  the  articles  of  horses,  mules,  cattle  and  sheep,  all  of 
which  are  confessedly  within  the  scope  of  the  orders — a  com- 
merce made  lawful  by  our  navigation  laws  and  by  treaty  stipu- 
lations. This  trade  is  absolutely  suspended  indefinitely ;  and, 
not  only  this,  but  the  Government,  in  the  mean  time,  is  made 
the  general  purchaser  of  all  this  description  of  property  des- 
tined to  a  foreign  market 

Moreover,  if  the  construction  given  to  the  ordere  by  the 
custom-house  officers  can  be  maintained,  then  I  do  not  see 
but  that  all  the  domestic  animals  of  the  United  States  fell 
within  the  prohibition,  and  were  taken  out  of  the  foreign  com- 
merce of  the  country.    I  am  satisfied,  however,  that,  upon  a 
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true  and  obvious  interpretation,  the  article  of  fowls  was  not 
embraced  within  the  scope  of  the  orders,  and  that  the  custom- 
house officers  misconstrued  them.  Indeed,  it  is  due  to  the 
Secretary  to  say  that,  on  his  attention  being  called  to  the  sub- 
ject, he  disavowed  the  construction. 

The  cancellation  of  one  of  the  bills  of  lading  cannot  pro- 
tect the  ship.  The  master  should  have  had  all  the  parts  of 
the  bills  of  lading  delivered  back  to  him  or  cancelled.  The 
case  is  an  unfortunate  one,  and  hardship  attends  the  decision, 
in  either  way  in  which  the  case  may  be  decided ;  but  I  can 
only  follow  out  the. law  of  the  case. 

The  decree  below  must  be  reversed,  and  a  decree  be  en- 
tered for  the  libellants. 


Edwin  A.  C.  Hatch 
Thomab  B.  Coddinqton  and  others. 

"Where,  after  a  trial,  in  an  action  at  law,  a  motion  is  made  for  a  new  trial,  and 
the  motion  is  denied  by  an  opinion  of  the  Court  filed  in  the  clerk's  office,  and 
a  judgment  is  then  entered,  the  ten  dajs  within  which  a  writ  of  error  must 
be  sued  out  to  be  supersedeas  and  stay  of  execution,  does  not  commence  to 
run  from  such  filing  of  such  opinion,  but  from  the  entry,  in  the  clerk's  office, 
of  the  rule  for  judgment. 

Where  a  judgment  is  for  a  large  amount,  it  is  discretionary  with  the  Court  to 
approve  of  a  bond,  intended  to  operate  as  a  stay,  with  a  penalty  less  than 
double  such  amount,  having  regard  to  the  security  and  its  sufficiency  for  the 
amount  embraced  in  the  condition  of  the  bond. 

In  this  case,  the  usual  affidavit  of  the  ability  of  the  sureties  accompanied  the 
bond  at  the  time  of  its  approval,  and,  there  being  no  allegation  of  their  in- 
ability, the  Court  held  the  bond  to  be  regular,  and  did  not  require  any  Airther 
justification,  although  the  sureties  had  not  justified  in  compliance  with  a 
notice  from  the  defendant  in  error  requiring  them  to  do  so. 

(Before  Nklson,  J.,  Southern  District  of  New  York,  November  20th,  18  ST.)    , 
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This  was  a  motion,  on  behalf  of  the  plaintiff,  for  leave  to 
issue  execution  on  a  judgment  entered  in  hie  favor  for  $43,311, 
notwithstanding  a  writ  of  error  had  been  sued  out  on  the 
judgment,  by  the  defendants.  The  bond  on  the  writ  of  error 
was  in  the  penalty  of  $45,000,  and  was  executed  by  two  sureties, 
each  of  whom  justified  in  the  sum  of  $90,000. 

Edward  H.  Hawhe^  for  the  plaintiff. 

Stephen  jP.  Ndsh^  for  the  defendants* 

Nelson,  J.  The  first  ground  on  which  the  motion  is  made 
is,  that  the  writ  of  error  was  not  allowed  and  filed  within  ten 
days  after  the  entry  of  judgment.  But  this  is  based  on  a 
misapprehension  of  the  practice.  The  ten  days  did  not  com- 
mence to  run  from  the  filing  of  the  opinion  of  the  Court  deny- 
ing the  motion  for  a  new  trial,  but  from  the  entry  of  the  rule 
for  judgment  in  the  clerk's  office ;  and,  on  the  papera,  the  writ 
of  error  was  filed  within  ten  days  from  that  time. 

The  other  ground  is,  that  the  bond,  which  was  approved 
by  the  Judge,  is  informal  and  not  in  a  sufficient  amount, 
within  the  Act  of  Congress.  I  think  the  bond  is  substantially 
good  and  sufficient  as  to  its  amount  and  the  ability  of  the  sure- 
ties. It  is  not,  indeed,  in  double  the  amount  of  the  judg- 
ment ;  but,  in  the  case  of  a  judgment  of  a  large  amount,  it  is 
discretionary  with  the  Court  to  approve  of  a  bond  intended  to 
operate  as  a  stay,  with  apenalty  less  than  double  such  amount, 
having  regard  to  the  security  and  its  sufficiency  for  the  amount 
embraced  in  the  condition  of  the  bond.  There  is  another  ob- 
jection— that  the  sureties  did  not  justify,  in  pursuance  of  a 
notice  by  the  plaintiff's  attorneys,  requiring  them  to  justify. 
The  usual  affidavit  of  the  ability  of  the  sureties  accompanied 
the  bond  at  the  time  of  its  approval,  and  there  is  no  allegation 
of  their  inability;  and  I  am  not  inclined  to  require  any  further 
justification. 

Motion  denied. 
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William  R.  Brown  and  othees 

va. 

The  Pacific  Mail  Steamship  Company  and  otheep.     ] 

In  Equity. 

An  irrevocable  power  of  attorney  or  proxy,  given  by  an  owner  of  stock  in  a 
corporation,  to  vole  upon  such  stock,  reserving  certain  privileges  to  such 
owner  in  regard  to  the  manner  of  dealing  in  the  stock  and  withdrawing 
from  such  ownership,  is  not  contrary  to  public  policy  or  open  to  objection. 

Where  an  affidavit,  to  oppose  a  motion  for  an  iujunction,  is  made  by  a  de- 
fendant in  a  suit  in  equity,  and  such  affidavit  denies  one  of  the  allegations 
of  the  bill,  but  does  not  deny  other  material  allegations  charged  as  within 
the  knowledge  of  the  defendant  individually,  every  intendment  must  be  taken 
most  strongly  against  the  defendant,  as  an  admission  of  all  the  matters 
stated  in  the  bill,  which  the  affidavit  does  not  controvert. 

In  order  to  deprive  a  Court  of  the  United  St;ates  of  jurisdiction  in  eqnity,  be- 
cause the  remedy  at  law  is  plain,  adequate  and  complete,  the  remedy  at 
law  must  be  as  efficient  to  the  ends  of  justice,  and  its  complete  and 
prompt  administration,  as  the  remedy  in  equity. 

An  election  of  the  directors  of  a  corporation,  made  by  holders  of  less  than 
one-half  of  the  shares  of  stock,  is  legal,  although  it  is  effected  by  the 
exclusion  from  voting,  by  the  injunct^n  of  a  proper  Court,  having  jurisdic- 
tion, of  the  holders  of  other  shares. 

It  is  common,  to  produce  a  positive  effect,  through  an  injunction  out  of 
chancery,  by  means  of  a  prohibitory  order,  and  a  mandato^-y  order  is,  in 
Courts  of  equity,  seldom  denied,  unless  the  remedy  at  law  is  perfectly  adequate. 

A  case  of  irreparable  injury  to  the  plaintiff,  and  one  where  no  such  injury 
can  be  produced  to  the  defendant,  is  one  eminently  of  equity  jurisdiction. 

Under  the  statute  of  the  United  States,  which  requires  reasonable  previous 
notice  of  an  application  for  injunction  to  be  given  to  the  adverse  party,  notice 
to  a  corporation,  at  its  office,  is  notice  to  the  directors  of  such  corporation. 

J^  defendant,  whose  affidavit  is  used  to  oppose  an  application  for  an  injunction, 
is  concluded  from  setting  up  a  want  of  sufficient  notice  of  such  application. 

Service  of  notice  of  such  application  on  a  corporation,  at  its  office,  cannot 
be  considered  as  service  on  such  shareholders  of  the  corporation  as  are 
not  directors  of  it 

Where  it  is  shown  that  a  defendant  is  seeking  to  do  an  act,  as  proxy  for  a 
shareholder  in  a  corporation,  against  doing  which  he  ought  to  bo  enjoined, 
he  will  be  so  enjoined,  although  his  principal  is  not  a  party  to  the  suit 
and  is  not  enjoined. 
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Where  it  would  oust  the  jurisdiction  of  this  Court  to  make  a  party  plaintiff  a 
person  applying  to  be  made  such,  he  will  be  made  a  party  defendant, 
where,  by  that  being  done,  he  can  equally  have  the  benefit  of  the  suit. 

The  47th  and  48th  of  the  Rules  of  Practice  for  the  Courts  of  Equity  of 
the  United  States,  prescribed  by  the  Supreme  Court,  applied  to  the  ques- 
tion of  parties  in  this  suit 

In  regard  to  granting  an  injunction,  it  is  regular  to  proceed  against  defend- 
ants who  have  been  served  with  process  or  notice,  and  are  before  the  Court, 
although  other  defendants  have  not  been  served 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  November  20th,  1867.) 

This  was  an  application  for  a  provisional  injunction,  found- 
ed on  a  bill  of  complaint  and  affidavits.  The  plaintiffs  were 
aliens,  subjects  of  Great  Britain.  The  defendants  were  the 
Pacific  Mail  Steamship  Company ;  Frederick  Billings,  Isaac 
Taylor  and  Rufus  G.  Beardslee,  inspectors  of  election  of  said 
Company  ;  the  Atlantic  Mail  Steamship  Company  ;  George 
B.  Hartson,  Spencer  K.  Green,  Charles  A.  Meigs,  Orlando 
W.  Joslyn,  Frederick  Butterfield,  William  H.  Seward,  Junior, 
Anthony  W.  Dimock,  Oliver  Charlick,  Thomas  F.  Mason, 
Henry  S.  Camblos,  Frederick  M.  Lockwood  and  Charles  F. 
Davenport.  The  two  Companies,  defendants,  were  corpora- 
tions created  by  the  State  of  New  York.  The  other  defend- 
ants, except  Butterfield,  were  citizens  of  the  State  of  New 
York. 

Charles  0^  Conor ^  Samuel  J.  Tilden^  William  M.  Evarts^ 
and  Clarkson  JV.  Potter^  for  the  plaintiffs. 

Lewis  B.  Woodruffs  James  Emott^  Charles  A.  RapaMo^  and 
Aaron  J,  Vanderpod^  for  the  defendants. 

Blatchford,  J.  This  case,  except  as  to  the  defendant 
Butterfield,  is  one  where  the  Court  clearly  has  jurisdiction  of 
the  parties.  The  plaintiffs  set  out  that  they  are  the  owners  of 
3,500  shares  of  the  capital  stock  of  the  Pacific  Mail  Steam- 
ship Company.  This  Company,  it  appears,  has  a  capital  now 
of  $20,000,000,  divided  into  200,000  shares  of  $100  each.  The 
bill  then  alleges,  that  the  firm  of  Brown  Brothers  &  Co.,  of 
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the  city  of  New  York,  have  standing  in  their  names  77,839 
shares  of  the  capital  stock  of  this  Company.  It  then  sets  out 
the  character  of  the  Pacific  Mail  Company,  its  progress,  and 
the  development  of  its  business,  and  alleges  certain  reasons 
which  existed  at  the  time  for  making  a  certain  contract,  which 
was  made  in  October,  1864,  with  Brown  Brothers  &  Co, 
These  reasons  were,  in  substance,  the  creation  of  a  permanent 
shareholding  body,  not  liable  to  the  changes  and  fluctuations 
of  the  stock  market.  By  this  agreement  it  appears,  that  some 
ten  persons  associated  themselves  together  and  bought  10,000 
shares  of  stock,  which  at  that  time  was  one-quarter  of  the  en- 
tire capital,  and  that  they  made  Brown  Brothers  &  Co.  trustees 
of  that  stock.  The  written  agreement  in  regard  to  this  slock, 
which  is  set  out  in  the  bill,  shows  that  the  arrangement  was 
to  continue  in  force  until  the  1st  of  December,  1868.  The 
provisions  of  the  agreement  substantially  are,  that  the  parties 
to  it  are  not  to  sell  their  stock  without  having  first  offered  to 
sell  it  to  the  rest  of  their  associates,  at  a  price  not  above  the 
then  current  market  value,  and,  in  case  of  their  declining  to 
take  it,  without  next  ofiering  it  to  Brown  Brothers  &  Co. ; 
but  any  one  of  the  parties  is  to  be  at  liberty  to  withdraw  on 
those  terms  at  any  time.  The  agreement  also  takes  the  shape 
of  an  irrevocable  power  of  attorney  to  Brown  Brothers  &  Co., 
to  vote  upon  the  stock ;  and  all  increase  of  such  shares  of 
stock,  by  stock  dividends,  until  the  1st  of  December,  1868,  is 
to  come  under  the  same  agreement.  In  this  respect,  the 
agreement  seems  to  differ  very  little  from  a  mere  power  of 
attorney,  or  proxy,  to  Brown  Brothers  &  Co.,  to  vote  upon 
these  shares,  with  the  addition  that  the  pover  is  irrevocable, 
and  that  there  are  certain  privileges  reserved  to  the  ownere  of 
the  stock  in  regard  to  the  manner  of  dealing  in  it,  and  with- 
drawing from  the  arrangement.  I  am  unable  to  perceive 
anything  in  this  agreement  contrary  to  public  policy,  or 
anywise  open  to  objection ;  and  there  is  no  aflSdavit  produced 
here,  on  the  part  of  any  one  concerned  in  this  arrangement — 
any  one  who  is  a  principal  of  these  agents  or  trustees — com- 
plaining of  anything  wrong  in  regard  to  the  administration  of 
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the  trust,  or  that  there  is  any  prejudice  by  having  the  &tock 
in  the  position  in  which  it  is  placed. 

Then  there  is  a  second  agreement  set  out,  whereby,  as  the 
bill  alleges,  the  Atlantic  Mail  Steamship  Company  became 
stockholders  in  the  Pacific  Mail  Company  to  a  certain  amount 
of  stock,  and  made  Brown  Brothers  &  Co.  their  trustees, 
under  an  agreement  running  for  the  same  length  of  time, 
namely,  until  December  1st,  1868,  with  an  irrevocable  power 
of  attorney  to  Brown  Brothers  &  Co.  to  vote  upon  such 
stock,  and  a  provision  that  the  stock  was  not  to  be  sold 
unless  it  was  oficred  to  be  sold  first  to  the  Pacific  Mail  Com- 
pany. For  all  the  substantial  purposes  of  this  motion,  this 
agreement  si,  in  substance  and  effect,  the  same  as  the  first 
one. 

The  bill  then  sets  out  the  further  development  of  the 
Pacific  Mail  Company  on  the  Atlantic  side,  and  the  extension 
of  its  operations,  by  a  line  to  China  and  Japan,  consisting  of 
large  steam  vessels,  and  the  further  increase  of  its  capital 
stock,  in  November,  1860,  to  $15,000,000,  and,  in  January, 
1867,  to  $20,000,000.  It  also  states,  what  is  quite  apparent, 
that  this  increase  of  stock  diminished  the  proportion  which 
the  stock  standing  in  the  names  of  Brown  Brothers  &  Co. 
bore  to  the  entire  stock.  It  then  sets  out,  that  the  number  of 
shares  under  the  first  agreement  has,  by  the  increase  of  it, 
through  stock  dividends,  increased  to  26,666  shares,  which 
number  of  shares  is  held  by  Brown  Brothers  &  Co.  in  trust 
under  that  agreement.  It  also  states,  that  the  number  of 
shares  held  by  Brown  Brothers  &  Co.  under  the  second  agree- 
ment is  26,666.  It  then  sets  out  the  facts  connected  w*ith  a 
third  lot  of  shares  standing. in  the  name  of  Brown  Brothers  & 
Co.,  to  the  number  of  24,315  shares,  of  which  24,072  shares 
were  issued  at  one  time  to  Leonard  W.  Jerome,  and  w^ere  by 
him  transferred  to  Allan  McLane,  trustee,  and  by  him  trans- 
ferred to  Brown  Brothers  &  Co.  But  I  do  not  perceive 
that  any  relief  is  asked  in  regard  to  this  third  lot  of  shares. 

The  bill  then  sets  out  that  there  is  an  election  for  directors 
of  the  Pacific  Mail  Company  coming  on  to-day  at  12  o'clock ; 
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that  four  of  the  defendants,  Hartson,  Joslyn,  Green  and  But- 
terfield,  have  been  engaged  in  soliciting  proxies  for  the  pur- 
pose of  voting  oTi  shares  of  stock  at  such  election,  based  upon 
statements  such  as  appear  in  a  circular  signed  by  them,  of 
which  a  copy  is  annexed  to  the  bill ;  and  that  Mr.  Hartson 
has  threatened  to  have  the  directors  of  the  Company  changed. 
It  then  avers,  that  the  defendants  Lockwood  and  Davenport 
have  associated  themselves  with  the  defendants  Hartson,  Green, 
Joslyn  and  Butterfield,  for  the  purpose  of  changing  the  di- 
rectors of  the  Company.  It  then  Hvere,  specifically,  that  the 
charges  contained  in  this  publication  by  Hartson,  Green,  Jos- 
lyn and  Butterfield,  are  unfounded.  Those  charges  relate, 
generally,  to  breaches  of  trust,  and  unfaithful  administration 
on  the  part  of  the  trustees.  Brown  Brothers  &  Co.  No  aver- 
ment is  made  by  the  defendants,  in  any  manner  whatever, 
that  these  charges  are  well-founded.  On  the  contrary,  the 
allegation  in  the  bill,  that  the  charges  are  unfounded,  is  vir- 
tually admitted,  by  not  being  denied.  No  averment  is  made, 
on  the  part  of  the  defendants,  that  the  trusts  have  been  im- 
properly discharged  by  the  trustees.  The  bill  then  sets  out, 
that,  at  every  election  that  has  taken  place  since  the  trusts 
were  reposed  in  Brown  Brothers  &  Co.,  the  election  has  always 
been  made  by  votes  other  than  those  cast  by  Brown  Brothers 
&  Co. ;  in  other  words,  as  I  underetand,  that  the  elections 
have  always  been  unanimous,  and  have  not  been  controlled  by 
the  votes  cast  by  Brown  Brothers  &  Co,  on  the  shares  held  by 
them  in  trust.  The  bill  then  sets  out,  that  Hartson,  Joslyn, 
Green  and  Charlick,  and  their  associates,  have  purchased  a 
large  number  of  shares,  some  30,000  to  35,000,  which  shares 
stood,  at  the  close  of  the  books,  in  their  names,  or  in  the  names 
of  pei^sons  believed  to  be  associated  with  them  in  this  move- 
ment, for  the  purpose  of  getting  control  of  the  Company,  and 
that  they  have  bought,  or  arranged  to  control,  a  large  number 
of  proxies,  so  that,  without  corresponding  beneficial  interest 
in  the  shares  they  represent,  and  without  any  choice  by  the 
persons  who  are  really  beneficially  interested  in  the  shares  so 
held  by  them,  they  seek  to  control  the  election,  and  carry  on 
VOL.  v.— 34 
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and  control  the  Company.  Upon  that  point,  an  affidavit  is 
produced,  signed  by  Hartson,  Green,  Joslyn  and  Charlick,  in 
which  they  deny  that  they  have  bought  proxies,  but  they  do 
not  deny  that  they  have  arranged  to  control  them.  This  affi- 
davit denies  nothing  in  the  bill,  except  the  allegation  that  they 
do  not  own  the  stock  which,  at  the  close  of  the  transfer-books, 
Stood  in  their  names.  It  is  confined  to  the  one  simple  point 
of  their  still  owning  the  stock  which  stood  in  their  names  at 
that  time. 

The  bill  then  avers,  that  the  parties  engaged  in  this  transac- 
tion will  still  be  in  a  minority  of  votes,  and  that,  therefore, 
they  purpose  to  do  certain  things.  No  allegation  or  averment 
is  set  up  by  the  defendants,  by  affidavit,  that  they  do  not  pur- 
pose to  do  the  things  alleged,  and  those  things,  as  set  ont  in 
the  bill,  are  the  following:  (1.)  To  obtain  an  ex  parte  injunc- 
tion from  some  Court  or.  Judge,  forbidding  Brown  Brothers 
&  Co.  from  voting  upon  the  shares  held  by  them ;  (2.)  To  ob- 
tain such  injunction  upon  the  pretence  that  Brown  Brothers 
&  Co.  have  improperly  acquired,  or  are  about  to  improperly 
make  use  of,  the  shares  held  by  them,  or  upon  other  inac- 
curate, ill-founded,  or  partial  statements ;  (3.)  That  such  pre- 
tences will  be  erroneous,  unjust,  and  wholly  unfounded  ;  (4.) 
That  the  injunction  will  not  be  obtained,  or,  if  obtained,  will 
not  be  served,  nntil  immediately  npon  such  election  ;  (5.)  That 
the  effect  will  be  to  exclude  Brown  Brothers  &  Co.  from  vot- 
ing on  the  53,332  shares  held  by  them,  whereby  a  minority 
of  stockholders  will  succeed  in  choosing  a  Board  of  Direct- 
ors, against  the  wishes  of  the  majority,  and  of  the  plaintiffs. 
No  one  of  these  averments  is  denied  or  controverted.  On  the 
contrary,  by  the  making  of  the  affidavit  which  has  been  made 
by  four  of  the  defendants  upon  one  point,  every  intendment 
must  be  taken  most  strongly  against  the  parties,  as  an  admis- 
sion of  all  the  matters  stated  in  the  bill  which  the  affidavit 
does  not  controvert,  although  the  statement  in  the  bill  of  these 
allegations,  and  the  absence  of  any  denial  of  them,  would  be 
sufficient  of  itself. 

The  bill  then  sets  out,  as  a  ground  of  apprehension  that 
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these  thiDgs  may  be  done,  that  Hartson  and  his  associates  did 
substantially  the  same  things,  in  reference  to  an  election  of 
directors  in  another  Company,  quite  recently.  That  is  not 
denied.  It  then  sets  out,  that  Hartson  is  the  President  of  the 
Atlantic  Mail  Steamship  Company,  and  that  he  and  Green, 
Meigs,  Jo8lyn,Buttei'tield,  Seward  and  Dimockare  directors  of 
the  Atlantic  Mail  Steamship  Company,  and  control  the  same, 
and  hold  the  great  mass  of  the  capital  stock  thereof.  It  then 
avers,  that  the  consequences  of  this  meditated  transaction  will 
be  disastrous  to  the  Pacific  Mail  Company,  and  to  the  common 
interests  of  all  the  shareholders.  That  is  not  denied.  The  bill ' 
then  points  out  in  what  manner  it  will  be  so  disastrous,  with 
considerable  detail  and  particularity.  These  averments  are 
not  denied.  The  details  are  then  given  in  the  bill,  of  what 
Hartson,  Green,  Joslyn,  and  their  associates  intend  to  do  to 
the  injury  of  the  plaintiffs  and  of  other  stockholders ;  and  this 
averment  is  not  denied.  The  bill  then  sets  out,  that  Hartson 
and  his  associates  are  a  combination  of  stock  operators  and 
stock  speculators,  who  are  designing  and  intending,  in  this  way, 
to  control  a  company  to  whose  true  prosperity,  and  to  the 
interests  of  whose  shareholders,  their  other  interests  are  ad- 
verse.   This  averment  is  not  denied. 

Certainly,  if  there  ever  was  a  case  for  relief  of  some  kind 
by  injunction,  this  case  is  one  of  that  kind,  to  prevent  the 
commission  of  so  great  and  admitted  a  wrong,  wholly  unde- 
fended. It  is  a  case  in  which  there  would  be  no  adequate 
remedy  at  law ;  because  the  law,  as  settled  by  the  Supreme 
Court  of  the  United  States,  in  regard  to  the  jurisdiction,  in 
suits  in  equity,  of  the  Courts  of  the  United  States,  in  view  of 
the  statute,  which  declares  that  there  shall  be  no  remedy  in 
equity  where  there  is  a  plain,  adequate  and  complete  remedy 
at  law,  is,  that  the  remedy  at  law  must  be  as  efficient  to  the 
ends  of  justice,  and  its  complete  and  prompt  administratiop, 
as  the  remedy  in  equity.  Now,  in  the  present  case,  the  elec- 
tion, taking  place  under  these  circumstances,  which  it  is  thus 
admitted  will  be  the  circumstances  of  the  case,  would  be 
perfectly  legal,  although  accomplished  in  this  way  by  a  mi- 
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nority  of  the  votes.  There  would  be  do  ground,  so  far  as  I 
am  able  to  perceive,  for  setting  aside  the  election,  because  an 
injunction,  obtained  from  a  proper  Court  having  jurisdiction, 
had  excluded  certain  persons  from  voting. 

In  this  ease,  no  want  of  time  to  meet  the  charges  of  the 
bill  has  been  set  up;  no  application  to  postpone  the  motion 
has  been  made;  the  parties  have  been  represented  by  able 
counsel,  in  a  hearing  of  some  six  hours,  while  the  allegation 
in  the  bill  is  admitted,  that  the  defendants  intend  to  pro- 
cure an  injunction  of  the  description  alleged  in  the  bill,  witli- 
*out  giving  the  plaintiffs  or  Brown  Brothers  &  Co.  any  oppor- 
tunity of  being  heard.  As  I  before  remarked,  four  of  the 
defendants  have  made  an  affidavit  upon  one  minor  point,  and 
have  denied  nothing  else.  They  must,  therefore,  bo  held  to 
admit  everything  which  they  do  not  deny.  Under  these  cir- 
cumstances, it  certainly  would  be  a  reproach  to  the  admin- 
istration of  justice,  if  these  foreigners  could  have  their 
property  invaded  in  this  way,  by  measures  admitted  to  be 
wholly  without  any  ground  to  support  them,  without  any 
means  of  relief. 

As  to  the  character  of  the  injunction  asked  for,  it  is  laid 
down,  in  Judge  Redfield's  Treatise  on  the  Law  of  Railway %^ 
{vol.  2,  §  221,)  that "  it  has  been  common  to  produce  a  positive 
effect,  through  an  injunction  out  of  chancery,  by  means  of  a 
prohibitory  order,"  and  that  a  mandatory  order  is,  in  Courts 
of  equity,  seldom  denied,  unless  the  remedy  at  law  is  perfectly 
adequate.  And  this  case  presents  a  case  eminently  of  equity 
jurisdiction — a  case  of  irreparable  injury  to  the  plaintiffs,  and 
a  case  where  no  such  injury  can  be  produced  to  the  defendants. 
Indeed,  under  the  averment  of  the  bill,  that  these  transactions 
of  the  defendants  will  produce  great  injury  to  the  interests  of 
all  the  stockholders,  and  the  admission,  or  absence  of  denial, 
of  such  averment,  it  is  clear,  that  there  can  be  no  injury  to  the 
proper  interests  of  such  of  the  defendants  as  are  existing 
shareholders  in  the  Pacific  Mail  Company,  by  granting  an 
injunction  ;  whereas,  it  is  manifest,  from  the  statements  of  the 
bill,  that  there  is  a  clear  case  of  probable  irreparable  injury  to 
the  plaintiffs. 
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I  have,  after  a  careful  examination  of  the  five  prayers  for 
injunction  in  the  bill,  come  to  the  conclusion  that  the  first, 
second  and  third  must  be  substantially  granted  ;  but,  as  to  the 
fourth  and  fifth,  I  do  not  see  any  ground  for  granting  an 
injunction  in  regard  to  them.  They  stand  on  very  difl^erent 
grounds  from  the  fi^st  three.  As  to  the  first  prayer  for  in- 
junction, I  grant  it  substantially  as  prayed  for,  except  as  to 
the  defendant  Butterfield,  who  is  not  a  citizen  of  the  State  of 
New  York.  I  do  not  think  the  Court  has  any  jurisdiction 
whatever  of  him,  under  any  aspect  of  the  case.  Lookwood 
and  Davenport  have  been  served.  Hartson  and  Joslyn  are 
directors  of  the  Atlantic  Mail  Company,  and  process  was 
served  upon  the  Company,  at  its  office.  Under  the  statute, 
which  requires  reasonable  previous  notice  of  an  application 
for  an  injunction  to  be  given  to  the  adverse  pai'ty,  I  think,  so 
far  as  ^ny  one  of  the  defendants  who  is  a  director  of  the 
Atlantic  Mail  Company  and  has  not  been  served,  is  concerned, 
that  he  has  had  reasonable  notice,  by  the  service  on  the  Com- 
pany, at  its  office.  Hartson,  Joslyn,  Green  and  Charlick, 
however,  come  in  under  another  aspect  of  the  case.  Thej' 
have  made  an  affidavit  in  tliis  suit,  which  has  been  used  to 
oppose  this  motion,  and,  under  the  circumstances,  I  think  they 
are  concluded  from  setting  up  a  want  of  sufficient  notice. 

As  to  the  second  prayer  for  injunction,  Butterfield 
must  be  excluded  from  that,  of  course ;  and  I  cannot  grant 
that,  as  concerns  the  other  shareholders  generally  of  the 
Pacific  Mail  Steamship  Company  ;  and  the  words  ''and  all 
other  the  shareholders  of  the  Pacific  Mail  Company,"  which 
are  in  the  prayer  of  the  bill,  must  be  stricken  out  from  the 
injunction.  I  do  not  think  I  can  enjoin  the  other  sharehold- 
ers without  notice,  or  that  service  upon  the  Pacific  Mail 
Company  is  to  be  considered,  for  the  purpose  of  this  second 
prayer,  as  service  on  such  other  shareholders. 

The  third  prayer  for  injunction  is,  I  think,  a  proper  one  as 
to  the  defendants  served,  Butterfield  being,  of  course,  excepted, 
if  he  has  been  served.  It  is  also  proper  as  to  Hartson,  Joslyn, 
Green  and  Charlick,  some  of  whom  have  been  served,  and 


534  SOUTHERN  DISTRICT  OP  NEW  YORK, 

BrowQ  V,  The  Pacific  Mail  Steamship  Company. 

8ome  of  whom,  I  believe,  have  not  been  served.  But  all  four 
of  them  come  in,  under  the  previous  remarks,  because  of  the 
affidavit  which  they  have  made.  As  to  the  defendants  Meigs 
and  Seward,  and  any  others  not  before  mentioned,  so  far  as 
they  are  directors  of  the  Atlantic  Mail  Company,  I  think  that 
they  have  substantially  had  notice.  Therefore,  under  the 
third  prayer,  all  the  directors  of  the  Atlantic  Mail  Company 
may  be  included  in  the  injunction. 

The  fourth  and  fifth  prayers  do  not,  I  think,  fall  at  all 
within  the  principles  upon  which  the  fii-st,  second  and  third 
are  granted;  and,  without  expressing  at  length  my  views  in 
regard  to  them,  I  decline  to  grant  the  injunction  prayed  for 
in  them. 

In  regard  to  so  much  of  the  second  prayer  for  injunction 
as  seeks  to  extend  the  injunction,  to  forbid  the  defendants 
from  voting,  as  proxies,  for  such  stockholders,  who .  are  not 
parties  and  are  not  themselves  enjoined,  as  have  given  their 
proxies  to  some  of  the  defendants  who  are  enjoined,  the 
ffra/vamen  of  the  bill  is,  that  the  defendants  have  combined  to 
conduct  their  intended  operations  by  means  of  proxies  ob- 
tained fi*om  shareholders ;  and  that  averment  is  not  denied. 
Tlie  defendants  deny  that  they  have  bought  proxies,  but  they 
do  not  deny  that  they  have  arranged  to  conti*ol  snch  proxies. 
I  think  that  the  Court,  having  its  hand  upon  Hartson  and 
his  associates  in  these  transactions,  has  a  right  to  restrain 
them  from  doing  anything  in  that  regard,  either  individually 
or  as  proxies ;  especially,  as  the  bill  sets  out,  and  it  is  admitted, 
that  the  means  by  which  he  is  seeking  to  carry  on  this  scheme, 
is  by  procuring  proxies.  I  do  not  mean  to  restrain  the  par- 
ties giving  the  proxies,  because  they  are  not  parties  to  the 
suit,  but  I  think  that  Hartson  and  his  associates,  no  matter  in 
what  capacity  they  act,  whether  individually  or  as  agents  or 
attorneys,  must  be  restrained  by  the  Court ;  otherwise,  the 
whole  injunction  might  be  utterly  ineffective.  By  the  allega- 
tions of  the  bill,  Hartson  and  bis  associates  are  engaged  in 
these  transactions,  which  the  Court  decides  are  improper  ones, 
and  they,  therefore,  ought  to  be  restrained  in  every  capacity. 
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In  regard  to  the  petition  presented  by  Wheeler,  asking  to 
be  made  a  co-plaintiif  in  the  bill»  I  think  the  point  is  disposed 
of  by  the  Rules  in  Equity  prescribed  by  the  Supreme  Court. 
A  case  like  this  one  was  probably  foreseen,. and  is  provided  for 
in  the  47th  and  48th  of  the  Kules  of  Practice  for  Courts  of 
Equity.  The  47th  Rule  provides,  that  in  all  cases  where  it 
shall  appear  to  the  Court,  that  persons  who  might  otherwise 
be  deemed  necessary  or  proper  parties  to  the  suit,  cannot  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction 
of  the  Court,  or  incapable  otherwise  of  being  made  parties, 
or  because  their  joinder  would  oust  the  jurisdiction  of  the 
Court  as  to  the  parties  before  the  Court,  the  Court  may,  in 
their  discretion,  proceed  in  the  cause  without  making  such 
persons  parties ;  and,  in  such  cases,  the  decree  shall  be  without 
prejudice  to  the  rights  of  the  absent  parties.  The  48th  Rule 
provides,  that  where  the  parties  on  either  side  are  very  nu» 
merous,  and,  cannot,  without  manifest  inconvenience  and 
oppressive  delays  in  the  suit,  be  all  brought  before  it,  the 
Court,  in  its  discretion,  may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having  sufficient  parties 
before  it  to  represent  all  the  adverse  interests  of  the  plaiutiiia 
and  the  defendants  in  the  suit  who  are  properly  before  it,  but,  in 
such  case,  the  decree  shall  be  without  prej  udice  to  the  riglits  and 
claims  of  all.  the  absent  parties.  These  riiles  have  been  acted 
upon  ever  since  they  were  adopted,  in  reference  to  cases  of 
this  kind,  particularly  in  regard  to  corporations  where  the 
stockholders  are  numerous,  and  reside  in  various  places.  But, 
independently  of  all  that,  it  is  apparent  that,  in  this  case,  to 
make  Wheeler,  who  is  a  citizen  of  the  State  of  New  York,  a 
party  plaintiff,  would  oust  the  jurisdiction  of  the  Court ;  and, 
under  those  circumstances,  irrespective  of  the  rules  referred 
to,  the  rule  of  equity  would  be,  to  make  the  person  a  party 
defendant,  and  not  a  party  plaintiff.  It  is  not  at  all  neces^ry, 
in  order  to  give  to  Wheeler,  as  a  stockholder  in  the  Pacific 
Mail  Company,  the  benefit  of  this  suit,  that  he  should  be 
made  a  co-plaintiff.    He  may  cume  in  and  contribute  to  the 
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expenses  of  the  suit,  and  avail  himself  of  the  benefits  of  it,  by 
being  made  a  defendant.  But  the  4:7th  and  4Sth  Kules  dispose 
of  the  whole  question,  and,  upon  the  statements  made  in  the 
bill,  it  would  hardly  be  a  proper  exercise  of  discretion,  for 
the  Court  to  refuse  to  proceed  in  the  case  without  making 
Wheeler  a  party  plaintiff,  when,  to  make  him  such,  would 
oust  the  jurisdiction  of  the  Court  in  regard  to  the  parties 
before  it,  and  sufficient  parties  are  before  it  to  represent  all  the 
adverse  interests  of  the  adverse  parties  who  are  properly  before 
it.  The  48th  Rule  disposes,  also,  of  the  objection  taken  on  the 
part  of  the  defendants,  founded  on  an  affidavit  put  in  by  them, 
that  there  are  shareholders  in  the  Pacific  Mail  Company,  who 
are  citizens  of  the  State  of  New  York,  and  are  not  made 
parties  defendant.  In  regard  to  the  objection  raised,  that  an 
injunction  cannot  go  against  parties  who  have  been  served 
with  process  or  notice,  because  some  of  the  defendants  have 
not  been  served,  I  do  not  understand  that,  according  to  the 
usual  practice  in  equity,  it  is  not  regular  to  proceed  against 
the  defendants  who  are  served,  and  are  before  the  Court,  so 
far  as  an  injunction  is  asked  against  them  and  may  be  proper. 
An  injunction  is  asked  against  the  three  inspectore  of  election, 
in  the  fii'st  place,  and  they  have  been  served.  The  two  cor- 
porations have  been  served.  An  injunction  is  also  asked 
against  certain  individuals,  some  of  whom  have  .been  served 
and  some  have  not.  In  regard  to  parties  who  have  not  been 
served,  the  Court  cannot  grant  an  injunction  against  them, 
unless  they  are  persons  holding  such  a  position  as  that  they 
can  be  considered  a  single  party,  for  the  purpose  of  restraining 
them  from  doing  a  particular  act  in  which  all  are  concerned — 
such  as  being  members  of  a  body  of  trustees  or  of  the  board 
of  directors  of  a  corporation.  But,  so  far  as  parties  are  con- 
cerned who  are  sought  to  be  restrained  from  doing  individual 
acts  in  individual  matters,  the  Court  has  no  power  to  include 
them  in  an  injunction  without  previous  notice  to  them.  That, 
however,  is  no  reason  why,  in  this  case,  tin  injunction  may 
not  go  against  the  corporations,  or  the  inspectors  of  elections, 
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or  any  individuals  who  have  been  served,  if  the  case  is  other- 
wise a  proper  one  for  an  injunction  against  them.* 


*  The  injunction  issued  was  as  follows,  omitting  the  formal  parts :  "  You, 
the  said  defendants  respectively,  and  your  respective  associates,  attorneys,  prox- 
ies, substitutes,  officers,  directors  and  agents,  are  restrained,  and  formally  en- 
joined as  follows,  that  is  to  say :  First — ^That  you,  the  said  Frederick  Billings, 
Isaac  Taylor  and  Rufus  G.  Beardslee,  inspectors  of  election,  your  successors, 
and  all  and  eyery  other  person  who  may  in  any  way  be  appointed  or  selected  to 
serve  as  inspectors  of  election,  to  hold  any  election  for  directors  of  said  Pacifio 
Mail  Steamship  Company,  do  absolutely  desist  and  refVain,  until  the  further 
X^  order  of  the  said  Court,  from  holding  any  election  on  said  20th  day  of  Novem- 
ber, A,  D.  1867,  or  any  other  day,  wherein  or  whereat  Brown  Brothers  &  Co. 
are  enjoined  and  forbidden,  or  prevented,  by  the  judgment  or  process  of  any 
competent  Court,  from  casting,  or  said  or  any  inspectors  are  prevented  from 
receiving,  the  votes  of  Brown  Brothers  &  Co.  upon  26,666  shares  of  the  capital 
stock  of  that  Company,  standing  in  their  names  "  in  trust,"  being  the  shares  held 
under  the  arrangement  with  Skiddy  and  others,  or  upon  the  26,666  shares  of 
the  stock  standing  in  their  names  as  "  trustees,"  being  the  shares  held  under  the 
agreement  between  the  said  Pacific  and  Atlantic  Mail  Companies,  and  from  re- 
ceiving any  vote  or  votes  on  the  part  of  the  said  defendants  Hartson,  Joslyn, 
Green,  Charlick,  Lockwood  and  Davenport,  or  either  of  them,  in  person  or  by 
proxy,  or  as  the  proxy  or  substitute,  in  any  wise,  of  any  other  person,  unless 
the  said  Brown  Brothers  &  Co.  shall  first  have  had  an  opportunity  to  vote  upon 
all  the  shares  held  by  them,  except  only  the  24,072  shares  formerly  standing  in 
the  name  of  Allan  McLane,  trustee.  Secondly — That  you,  the  said  defendants 
Hartson,  Joslyn,  Green,  Charlick,  Lockwood  and  Davenport,  and  your  and  each 
of  your  associates,  attorneys,  agents,  proxies  and  substitutes,  do  absolutely 
desist  and  refrain  from  aiding  in  or  appointing  any  inspectors  of  election,  or  co- 
operating or  voting,  either  in  person  or  by  proxy,  or  as  proxy  or  attorney  or 
substitute  for  any  other  person,  at  the  said  ensuing  election  for  directors  of  the 
Pacific  Mail  Steamship  Company,  or  any  election  for  directors  of  that  Company, 
until  the  further  order  of  the  said  Court,  upon  any  shares  whatever,  unless  the 
said  Brown  Brothers  &  Co.  shall  first  have  had  an  opportunity,  free  from  in- 
junction of  any  kind,  of  voting  upon  said  shares  so  held  by  them  in  trust  and 
as  trustees,  or  otherwise,  as  aforesaid,  except  only  said  25,072  shares,  except  the 
defendants  Butterfield,  Mason  and  Camblos.  Thirdly — That,  until  the  further 
order  of  the  said  Court,  you,  the  said  defendants,  and  each  and  every  of  you, 
your  directors,  agents,  officers,  servants  and  proxies,  do  absolutely  desist  and 
refrain  fVom  any  proceedings  to  restrain  or  prevent  the  firm  of  Brown  Brothers 
&  Co.,  or  any  member  of  that  firm,  from  voting  at  the  election  for  directors  of 
the  Pacific  Mail  Steamship  Company,  to  be  held  in  the  city  of  New  York  on  the 
20th  day  of  November,  1867,  upon  those  shares  of  stock  standing  in  the  name  of 
that  firm  on  the  books  of  the  said  Company,  mentioned  or  referred  to  in  the  agree- 
ment between  Francis  Skiddy,  Charles  A.  Davis,  Allan  McLane,  Howard  Potter,^ 


538  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Ionia 


The  Ionic. 

A  gold  watch  and  chain,  gold  ornaments  for  presents,  and  American  coin,  are 
not  "  baggage,"  as  between  a  passenger  and  a  carrier  of  such  passenger. 

Where  a  passenger  by  a  vessel  from  abroad,  on  leaving  it  at  quarantine,  bis 
trunk  remaining  on  board,  was  asked  bj  the  captain  if  he  had  any  money  in 
his  trunk,  and  replied  that  he  had  nothing  but  clothing,  and  the  trunk  was 
lost,  containing  wearing  apparel,  a  gold  watch  and  chain,  gold  ornaments  and 
American  coin :  Hdd^  that  the  vessel  was  not  liable  for  the  trunk  or  for  any 
of  its  contents. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  21st,  1867.) 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  against 
the  barque  Ionic,  to  recover  damages  for  the  loss  of  a  trunk 
and  its  contents  which  the  libellant  brought  with  him  as  a  pas- 
senger on  board  of  the  barque,  from  Laguna,  in  Yucatan,  to 
New  York,  and  which  were  lost  after  her  arrival  at  quarantine 
at  New  York.  The  District  Court  dismissed  the  libel,  and 
the  libellant  appealed  to  this  Court. 

Thomas  J,  Glover,  for  the  libellant. 

Charles  Donohue^  for  the  claimant. 

Nelson,  J.  There  were  several  articles  in  the  libellant'a 
trunk  which  are  not  comprehended  within  the  meaning  of  the 
term  "  baggage,"  as  expounded  in  determining  the  extent  of 

William  Bennistoun,  Moses  H.  Grinnell,  Leonard  W.  Jerome  and  Elisha  Riggs, 

bearing  date  the  11th  day  of  October,  1864,  or  upon  those  other  shares  of  stock 

i  mentioned  or  referred  to  in  the  agreement  between  the  Pacific  Mail  Steamship 

Company  and  the  Atlantic  Mail  Steamship  Company^  bearing  date  the  19th  day 
of  October,  1865,  or  on  any  of  the  said  shares  in  either  of  the  said  two  parcels 
of  stock,  and  from  in  any  way,  manner,  or  form,  directly  or  indirectly,  obstruct- 
ing, impeding  or  opposing  the  giving  or  reception  of  the  yote  of  said  firm,  or  of 
any  member  thereof,  at  such  election,  on  said  stock  or  any  part  or  portion 
thereof." 
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the  liability  of  the  carrier,  such  as  a  gold  watch  and  chain,  of 
the  value  of  $471,  gold  ornaments  for  presents,  of  the  value 
of  $450,  and  American  coin,  to  the  amount  of  $60.  The  rest 
of  the  contents  was  wearing  apparel,  and  comes  fairly  within 
the  carrier's  liability. 

But  a  point  was  made  on  the  part  of  the  defence,  in  the 
Court  below,  which  controlled  the  judgment  of  that  Court  and 
led  to  a  dismissal  of  the  libel.  It  is  this :  At  the  time  the  li- 
bellant  left  the  vessel  at  the  quarantine,  in  company  with  the 
captain  and  another  passenger,  he  was  inquired  of  by  the  cap- 
tain if  he  had  any  money  in  his  trunk,  to  which  lie  replied 
that  he  had  not  anything  but  clothing.  The  object  of  this 
inquiry  was  apparent,  and  must  have  been  well  understood  by  % 
the  libellant,  namely,  that  if  he  had  money  or  other  valuable 
articles  in  his  trunk,  they  ought  to  be  taken  care  of.  The 
answer  was  disingenuous  and  tended  to  mislead  the  captain, 
who,  if  the  truth  had  been  stated,  might,  and  probably  would, 
have  protected  his  vessel  from  the  responsibility  for  the  loss, 
by  putting  the  trunk  in  a  place  of  security.  I  concur,  there- 
fore, with  the  Court  below,  and  affirm  the  decree. 


The  Neversink. 

In  the  cases  of  Thomas  v.  Oshorr^  (19  J3biir.,  22)  and  Pratt  y.  Reed,  {Id.,  359),  the 
rule  which  requires  evidence  of  an  apparent  necessity,  existing  at  the  time, 
for  supplying,  on  the  credit  of  a  rcssel,  supplies  furnished  to  her  at  a  foreign^ 
port,  in  order  to  create  a  lien  on  her  in  favor  of  a  material  man,  was  not  ex- 
tended beyond  its  ancient  strictness,  as  to  the  degree  of  proof  required. 

Where  the  master  of  a  steamer  had  no  funds  to  pay  for  coal,  and  her  charterers, 
who  owned  her  |>ro  hoc  vice,  resided  in  a  foreign  jurisdiction,  and  the  coal  was 
a  necessary  supply,  and  it  was  obtained  by  the  master,  and  credit  therefor 
was,  in  fact,  given  to  the  vessel  and  her  charterers :  Eeld,  that  a  lien  was 
created  on  the  vessel  therefor. 

The  same  thing  was  held  in  a  case  where  the  material  man  resided  at  the  home 
port  of  the  vessel  and  furnished  the  coal  at  the  foreigpi  port,  through  an  agent 
there. 
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The  sufficiency  of  the  proof  of  an  apparent  necessity  must,  in  every  such  case, 

rest  in  the  sound  judgment  of  the  Court. 
(General  rules  stated,  for  determining  the  existence  of  such  apparent  necessity. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  November  22d,  1861.) 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
the  steambeat  Neversink,  to  recover  the  value  of  coal  furnish- 
ed to  her  at  New  Brunswick,  New  Jersey,  between  the  I2th 
of  Alarch,  1866,  and  the  latter  part  of  April,  1866.  She  made 
daily  trips  between  the  city  of  New  York  and  New  Bruns- 
wick, and  was  under  a  charter  party  to  one  Thornal  and  one 
Hine,  who  were  the  owners  pro  hacvtce^  one  White  being  the 
general  owner.  The  vessel  was  registered  in  the  city  of  New 
York,  where  the  general  owner  and  the  charterers  resided. 
Thornal,  one  of  the  charterers,  was  master  of  the  vessel.  The 
District  Court  decreed  in  favor  of  the  libellants,  and  the  claim* 
ants  appealed  to  this  Court. 

Joseph  E,  Welch,  for  the  libellants. 

Dennis  McMahon,  for  the  claimants. 

Nelson,  J.  That  the  coal  supplied  was  necessary  to  ena- 
ble the  vessel  to  perform  her  daily  trips,  and  earn  her  freight 
and  passenger  money,  and  that  the  credit  for  the  supplies, 
as  a  matter  of  fact,  was  given  to  her  and  her  owners,  cannot 
be  doubted,  upon  the  proofs.  The  main  ground  of  controver- 
sy is,  whether  or  not  there  is  sufficient  evidence  of  an  apparent 
necessity,  existing  at  the  time,  within  the  rule  of  the  maritime 
law,  which  justified  the  furnishing  of  the  coal  on  the  credit  of 
the  vessel.  It  has  been  said,  or  intimated,  by  very  respecta- 
ble authority,  that  this  rule  has  been  extended  beyond  its 
ancient  strictness,  in  the  recent  cases  of  77i^m<w?  v.  Oshom,  (19 
How,^  22,)  and  Pr*ait  v.  Reed,  {Id.,  359,)  and  that  a  greater 
degree  of  proof  of  this  necessity  is  now  required,  by  these  ad- 
judications, than  had  been  previously  exacted  in  the  adminis- 
tration of  this  branch  of  the  rule.     I  maybe  permitted  to  say, 
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having  written  one  of  the  opinions,  and  fully  concurred  in  the 
other,  after  extended  arguments  at  the  bar,  and  the  very  full  dis- 
cussions by  the  Judges  in  their  conferences,  arising  out  of  the 
differences  of  opinion  among  them,  that  no  such  purpose 
existed  on  the  part  of  the  Court  or  of  any  one  of  the  Justices ; 
and  a  reference  to  the  cases  will  show,  that  the  opinion  de- 
livered in  each  of  them  was  placed,  and  intended  to  be  placed, 
upon  ancient  and  settled  authority.  Some  prominence,  it  is 
true,  was  given  to  this  branch  of  the  rule,  and  the  proprietj^  of 
properly  enforcing  it,  in  both  opinions,  for  the  reason,  that,  in 
several  cases  that  had  come  before  us,  it  had  been  overlooked 
or  disregarded,  and  the  decisions  had  proceeded  upon  the 
ground  that  proof  of  an  apparent  necessity  for  the  credit  con- 
stituted no  part  of  the  maritime  rule.  That  error  it  was  in- 
tended to  correct,  by  recalling  to  the  notice  of  the  profession 
the  rule  as  established  by  both  the  ancient  and  the  modern 
authorities.  I  do  not  intend  to  go  over  this  subject  again,  as 
I  regard  the  two  cases  above  referred  to  as  laying  down  the 
priTiciples  which  govern  it.  Applying  those  principles  to  the 
case  in  hand,  I  am  satisfied  that  the  proofs  show  an  apparent 
necessity  for  the  credit  in  question.  The  master  had  no  funds 
to  meet  the  payment  for  the  coal  as  delivered,  and  the  owners, 
the  charterer,  were  not  present,  but  resided  a  distance,  and,  in 
the  sense  of  the  maritime  law,  in  a  foreign  jurisdiction.  The 
niaster  was  one  of  the  charterers,  but  this  does  not  affect  his  au- 
thority as  master.  He  had  no  means,  either  as  master  or 
owner,  which  mates  the  apparent  necessity  for  the  credit  to 
the  vessel  the  stronger.  I  lay  out  of  view  the  general  owner, 
because  the  master  was  not  his  agent,  and  could  bind  him  by 
no  act  of  his.  lie  could  bind  only  the  vessel  and  the  char- 
terers. 

As  to  the  sufficiency  of  the  proof  of  this  apparent  necessity, 
no  fixed  rule,  from  the  great  diversity  of  the  cases  that  arise, 
can  be  laid  down  in  advance.  It  must  necessarily  rest  in  the 
8o\ind  judgment  of  the  tribunal  before  which  the  proofs  are 
presented.  Good  faith  and  fair  dealing,  in  every  case,  are 
exacted  on  the  part  of  the  person  furnishing  the  supplies,  in 
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every  case ;  and  the  absent  owner  should  be  guarded  against 
collusion  by  the  master  with  tlie  material  man  or  the  furnish- 
er of  supplies,  and  against  an  unnecessary  tacit  incumbrance 

upon  his  vessel. 

Decree  aflBlrmed.* 


The  United  States 
Six  Barrels  of  Distilled  SpiRirs, 

Under  the  45th  section  of  the  Internal  Revenue  Act  of  Julj  13 th,  1866,  (14  U. 
S,  Stat,  at  lAirge^  163,)  which  provides,  thiat  "all  distiUed  spirits  found  else- 
where than  in  a  bonded  warehouse,  not  having  been  removed  from  such  ware- 
house according  to  law,  and  the  tax  Imposed  by  law  on  the  same  not  having 
been  paid,  shall  be  forfeited ;  «  *  *  and  the  burden  of  proof  sliall  be 
upon  the  claimant  of  said  spirits,  to  show  that  the  requirements  of  law  in 
regard  to  the  same  have  been  complied  with,"  where  rectified  spirits  are 
seized  while  in  process  of  salf  by  a  rectifier  as  free  of  tax,  the  burden  of  proof 
is  on  the  claimant  of  such  spirits  to  show  that  the  tax  on  them  has  been  paid. 

(Before  Benedict,  J.,  Eastern  Discriot  of  New  York,  November  25th,  1867.) 

This  was  a  libel  of  information,  filed  against  certain  dis- 
tilled spirits  as  forfeited,  under  the  4:5th  section  of  the  Internal 
Eevenue  Act  of  July  13th,  1866,  (14  U.  S.  Stat  at  Large^ 

■        ■  — ^i^M^H^^M^^^—         Bill     Ifc^— — ^  MMl^l^^— ^l^^i^— I  M^PM  ■  ■■  ■■■^■M  ■■■■■■  I        ■      ■    .^  ■      ■■  ■  »■—  * 

*  Another  case  against  the  same  vessel  was  decided  at  the  same  time,  the 
libellants  in  which  resided  in  the  city  of  New  York,  the  home  port  of  the  vessel. 
The  coal  was  furnished  to  the  vessel  at  New  Brunswick,  New  Jersey,  by  the 
agent  of  the  libellants.  In  his  opinion  in  the  case,  Nelson,  J.,  said :  "  Where 
the  business  of  furnishing  supplies  of  ooal  or  other  stores  to  vessels  touching  at 
a  foreign  port  is  carried  on  through  an  agent  there,  there  would  seem  to  be,  in 
(food  sense,  no  distinction,  so  far  as  regards  transactions  at  that  port,  between 
oases  where  the  principal  resides  at  that  port  and  cases  where  he  does  not  reside 
there.  The  agent  represents  the  principal  at  the  place  of  business.  The  sup- 
plies are  furnislied  not  at  the  home  port  of  the  vessel,  but  at  a  foreign  port,  and 
the  reason  for  the  remedy  against  the  vessel  exists  with  the  same  force  as  if  the 
principal  resided  at  the  foreign  port," 
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163,)  which  provides,  that "  all  distilled  spirits  found  elsewhere 
than  in  a  bonded  warehouse,  not  having  been  removed  from 
such  warehouse  according  to  law,  and  the  tax  imposed  by  law 
on  the  same  not  having  been  paid,  shall  be  forfeited ;  *  *  * 
and  the  burden  of  proof  shall  be  upon  the  claimant  of  said 
spirits,  to  show  that  the  requirements  of  law  in  regard  to  the 
same  have  been  complied  with."  The  evidence,  about  which 
there  was  no  controversy,  showed,  that  the  spirits  in  question 
were  found  elsewhere  than  in  a  bonded  warehouse,  being,  at 
the  time  of  seizure,  in  process  of  delivery  by  a  rectifier  in  New 
York  to  a  buyer  in  Brooklyn.  The  rectifier  was  called  as  a 
witness,  and  testified  that  the  spirits  were  rectified  by  him  ; 
that  he  bought  two  barrels  of  raw  spirits  from  a  broker,  >vhich 
purported  to  have  been  distilled  in  Brooklyn  and  to  have  paid 
the  tax ;  that  he  mingled  with  these  two,  four  other  barrels, 
which  he  had  bought  of  other  rectifiers  as  rectified  spirits,  and 
re-rectified  the  whole ;  and  that  he  was  selling  the  product  at  a 
price  less  than  the  cost  of  manufacture  with  the  tax.  No  offer 
was  made  to  show  that  the  tax  on  any  of  the  spirits  had  been 
paid,  nor  was  any  effort  made  to  explain  bow  any  of  it  had 
been  removed  from  the  bonded  warehouse.  The  barrels  wer^ 
all  marked  "  rectified,"  with  the  name  and  place  of  business 
of  the  rectifier,  as  required  by  section  26  of  the  Act,  and  were 
marked  "  Inspected  by  F.  A.  Stevens,  Government  Inspector, 
May,  1867."  At  the  trial,  upon  the  close  of  the  testimony,  the 
Court  was  asked  to  direct  a  verdict  in  favor  of  the  claimant, 
upon  two  grounds — ^first,  that  no  probable  cause  of  seizure 
was  shown  by  the  Government,  other  than  the  fact  that  the 
spirits  were  found  elsewhere  than  in  a  bonded  warehouse,  and 
that,  in  the  absence  of  other  proof,  the  claimant  T^as  not 
called  on  to  prove  anything  ;  second,  that,  assuming  that  the 
burden  of  proof  was  upon  the  claimant,  he  was  entitled  to 
judgment,  having  shown  that  the  spirits,  being  rectified  spirits, 
were  marked  and  branded  as  required  by  sections  26  and  43. 
On  the  other  hand,  it  was  asked  that  a  verdict  be  entered  for 
the  Government,  under  the  construction  given  to  the  4:5th  sec- 
tion by  Mr.  Justice  Nelson,  in  the  case  of  The  United  States 
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V.  508  Barrels  of  Distilled  Spirits,  {anteyp.  407,)  inasmuch 
as  no  evidence  was  oifered  to  show  that  the  spirits  had  been 
removed  from  the  bonded  warehouse  according  to  law,  upon 
payment  of  the  tax. 

Benjamin  F,  Tra/iy,  {District  Attorney^  for  thelibellants. 

William  H.  Hollis,  for  the  claimant. 

Benedict,  J.  I  consider  the  various  propositions  of  law 
involved  in  this  case  to  have  been  disposed  of  by  the  decision 
in  the  case  of  The  United  States  v.  508  Barrels  of  Distilled 
Spirits:  {ante^p,  407).  Under  the  law,  all  distilled  spirits 
must  go  into  a  bonded  warehouse,  whence  they  can  be  with- 
drawn only  for  certain  purposes  and  in  certain  specified  ways. 
Tliey  can  be  withdrawn  for  export,  upon  certain  bonds;  for 
transportation  to  another  collection  district,  upon  being  duly 
gauged,  inspected  and  marked,  and  a  bond  given  for  their 
transportation;  for  re-distillation  or  rectification,  when  they 
must  be  restored  to  the  same  warehouse  from  which  they  were 
taken  ;  and,  lastly,  upon  payment  of  the  tax.  The  case  of  the 
508  barrels  was  a  case  of  spirits  purporting  to  have  been  re- 
moved for  transportation  from  Illinois  to  the  third  District  of 
New  Yorkj  which  were  found  in  the  third  District  of  New 
York  ;  out  of  a  bonded  warehouse ;  and,  on  tliat  evidence,  it 
was  held,  that  the  burden  was  upon  the  claimant  to  show  that 
the  requirements  of  the  law,  to  enable  spirits  to  be  removed 
from  the  bonded  warehouse  for  transportation,  liad  been 
complied  with,  and  proof  that  the  barrels  had  upon  them 
brands  purporting  to  be  the  inspector's  brands,  and  the  posses- 
sion of  a  permit  from  the  Collector,  were  held  insufficient. 
The  present  case  is  one  of  rectified  spirits,  found  in  the  street, 
in  process  of  sale  by  a  rectifier  as  free  of  tax.  They  cannot 
legally  be  in  that  position  without  having  been  removed  from 
the  bonded  warehouse  upon  the  payment  of  the  tax.  It  dif- 
fera  from  the  case  of  the  508  barrels  only  in  that  the  spirits 
purport  to  be  rectified  spirits,  removed  from  a  bonded  ware- 
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house  upon  the  payment  of  the  tax,  instead  of  being  spirits 
removed  for  transportation  upon  bonds.  It  is  conceded  by  the 
claimant,  that  the  45th  section  applies  to  both  rectified  and 
raw  spirits  ;  and  as,  in  the  case  of  the  508  barrels,  which  pur- 
ported to  have  been  removed  on  bonds,  proof  from  the  claim- 
ant of  the  giving  of  the  bonds  was  required,  so,  in  the  case  of 
spirits  purporting  to  have  been  removed  on  payment  of  the 
tax,  proof  must  be  given  that  the  tax  was  paid.  The  words, 
"  requirements  of  law  in  regard  to  the  same,"  as  used  in  the 
45th  section,  refer  to  the  particulars  specified  previously  in  the 
section,  as  entailing  a  forfeiture,  that  is,  removal  from  the 
bonded  warehouse  according  to  law  and  payment  of  the  tax, 
where  that  is  necessary  to  a  removal  in  the  manner  in  which 
these  spirits  purport  to  have  been  removed.  It  was  earnestly 
contended,  that  such  a  construction  of  the  law  would  require 
an  impossibility  and  cause  a  total  cessation  of  trade.  The  law 
so  construed,  if  enforced  with  reasonable  diligence,  will  un- 
doubtedly hamper  the  trade  in  fraudulent  spirits  ;  but  it  is  not 
seen  that  it  will  require  impossibilities  of  persons  who  desire 
to  obey  the  law.  Care  and  caution  will  undoubtedly  be  re- 
quired of  rectifiers  and  of  dealers,  and  trade  in  the  article  will 
not  be  whoUv  free  from  embarrassment.  But  such  is  the  neces- 
sary  effect  of  every  revenue  law. 

This  case  being  in  the  Circuit  Court,  and  the  question  of 
law  involved  an  important  one,  I  have  thought  it  proper  to 
submit  this  opinion  to  Mr.  Justice  Nelson,  and  am  authorized 
to  say  that  he  concurs  in  the  views  here  expressed.  A  verdict 
in  favor  of  the  Government  must,  accordingly,  be  entered, 
condemning  the  goods. 


VOL.  v.— 35 
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The  United  States  vs.  Thomas  J.  Shea. 

> 

A  person  is  not  liable  to  indictment,  under  the  23d  section  of  the  Internal  Reve- 
nue Act  of  July  13th,  1866,  (14  U.  S.  SUiL  at  Large^  153,)  for  carrying  on  the 
business  of  a  distiller  without  having  paid  a  special  tax,  where  lie  has  com- 
plied with  the  provisions  of  the  24th  section  of  the  Act,  as  to  giving  a  notice 
and  a  bond,  &c.,  and  a  special  tax  has  been  assessed  against  him  by  the  as- 
sessor and  returned  to  the  collector,  but  ten  days  have  not  elapsed  since  the 
receipt  by  the  collector  of  the  assessment  list. 

(Before  Bskedict,  J.,  Eastern  District  of  New  York,  November,  1667.) 

This  case  came  before  the  Court  on  a  motion  for  a  new 
trial,  and  in  arrest  of  judgment,  after  the  conviction  of  the 
defendant  on  an  indictment  framed  under  the  23d  section  of 
the  Internal  Kevenue  Act  of  July  13th,  1866,  (14  U.  S.  Stat, 
at  Large^  1^3?)  &i^d  containing  but  a  single  charge,  nameh\ 
carrying  on  the  business  of  a  distiller,  without  having  paid  a 
special  tax.  The  evidence  on  the  trial  showed,  that  the  de- 
fondant  was  found  engaged  in  distilling  on  the  29th  of  De- 
cember, 1 866,  and  that  he  had  not  then  paid  his  special  tax. 
By  way  of  defence,  it  appeared  that  he  had,  in  the  previous 
November,  given  due  notice  of  his  intention  to  engage  in  dis- 
tilling, and  had  given  a  proper  bond,  and  otherwise  complied 
with  the  24th  section  of  the  Act ;  that,  in  pursuance  of  his 
notice,  his  special  tax  had  been  assessed  against  him  by  the 
assessor,  and  returned  to  the  collector  in  the  monthly  list  for 
December ;  and  that  such  list  was  put  into  the  hands  of  the 
collector  on  the  20th  of  December,  less  than  ten  days  prior  to 
the  commission  of  the  offence  charged. 

Benjamin  F.  Tracy ^  {District  Atto)*ney^  for  the  United 
■States. 

William  ff.  SoUisj  for  the  defendant. 
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Benedict,  J.  Upon  consideration  of  the  various  provi- 
sions of  the  Internal  Revenue  Law,  I  am  of  the  opinion  that 
the  point  raised  on  the  evidence  introduced  in  defence  is  well 
taken.  The  various  provisions  of  the  law  in  regard  to  special 
taxes,  as  set  forth  in  sections  20,  28,  and  73,  as  amended  in 
the  Act  of  1866,  and  elsewhere,  and  which  seem  to  make  no 
substantial  difference,  as  regards  the  particular  defence  in 
question,  between  the  business  of  distilling  and  other  kinds  of 
business  subject  to  a  special  tax,  must,  when  taken  together, 
be  considered  to  import,  that  a  distiller  is  not  in  default  for 
the  mere  non-payment  of  his  special  tax  of  one  hundred  dol- 
lars, until  ten  days  after  the  receipt  by  the  collector  of  the 
assessment  list,  in  which  the  special  tax  is  to  be  inserted,  and 
that  he  cannot  be  held  to  be  guilty  of  the  offence  created  in 
the  23d  section,  unless  it  appears  that  he  carries  on  the  busi- 
ness after  he  is  in  default  for  non-payment  of  the  tax.  The 
words  of  the  Act  are,  ^'  without  having  paid  the  special  tax, 
as  required  by  law ; "  and  these  words,  '^  as  required  by  law," 
must  be  considered  to  refer  to  the  time  and  place  of  payment, 
as  well  as  to  the  amount.  Therefore,  the  distiller  cannot  be 
said  to  carry  on  business  without  payment  of  the  special  tax, 
as  required  by  law,  so  long  as  he  has  taken  all  necessary  steps 
towards  the  ascertainment  and  payment  of  his  special  tax,  and 
stands  ready  to  pay  it  in  the  manner  required  by  law,  that  is, 
within  ten  days  after  the  assessor  shall  have  returned  to  the 
collector  the  assessment  list  in  which  such  tax  is  required  to 
be  inserted.  This  construction  of  the  provisions  of  the  Act 
seems  reasonable,  and  to  be  necessary  to  prevent  infinite  con- 
fusion and  injustice  in  the  collection  of  the  taxes,  as  a  consid- 
eration of  the  effect  of  similar  provisions  made  applicable  to 
various  trades  will  show.  Although  it  is  true  that,  under 
this  construction,  a  distiller  may  carry  on  his  business  a  short 
time  without  having  actually  paid  his  special  tax  of  one  hun- 
dred dollars,  as  may  persons  in  other  kinds  of  business,  yet  he 
has  given  security  for  its  payment  when  due,  while  the  various 
other  provisions  in  regard  to  his  notice,  his  bond,  his  distillery, 
&c.,  all  necessary  to  be  complied  with  before  commencing 


548  EASTERN  DISTRICT  OF  NEW  YORK. 

United  States  v.  Shea. 

business,  put  the  distillery  fully  within  the  observation  of  the 
Government  and  enable  it  to  enforce  compliance  with  the  law. 
According  to  this  view  of  the  law,  the  facts  proved  by  the 
defendant  amount  to  a  perfect  defence  to  an  indictment  framed 
on  this  one  section,  and  he  is  entitled  to  be  discharged. 
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[The  following  charge  wm  delivered  to  the  Orand  Jury,  on  the  4th  of  NoTember,  1861,  in  the 
Ciicuit  Ooart  of  the  United  States  for  the  Soathem  District  of  New  York,  by  lir.  JnsUoe 

Nelson.] 

The  Law  op  Treason. 

To  constitatn  the  crime  of  treason.  In  levying  war  against  the  United  States,  as  defined  In  Article 
8,  section  8,  of  the  Constitntlon,  there  must  be  an  actual  levying  of  war.  A  consultation  or 
ooniqjiracy  to  do  so  is  not  an  overt  act,  within  the  constitutional  definition. 

What  acts  constitute  adhering  to  the  enemies  of  the  United  States,  giving  them  aid  and  comfort, 
within  Article  8,  section  8,  of  the  Constitution,  considered. 

Words,  oral,  written  or  printed,  however  treasonable,  seditious  or  GrlmLoal  of  themselves,  do  not 
constitute  an  overt  act  of  treason. 

The  extent  to  which  the  fact  of  the  use  of  snoh  words  may  be  used,  in  finding  an  indictment,  or  on 
the  trial  of  it,  considered. 

There  is  no  law  of  the  United  States  making  the  use  of  treasonable  words  an  offence. 

In  a  dvfl  war,  persons  who  adhere  to  their  allegiance,  are  not,  although  they  reside  in  an  insur- 
rectionary district,  regarded  as  enemies ;  and  trade  with  such  persons,  in  good  faith  and  without 
ooUusion  with  the  enemy,  is  lawful,  unless  Interdicted  by  the  Qovemment. 

The  provisions  of  the  Act  of  July  13th,  1861,  (12  U.  8.  Stat,  at  Laarg^  265,)  in  regard  to  trade 
with  territory  in  insurrection,  explained,  as  bearing  on  the  subject  of  treason. 

Mr.  Justice  Nelson,  in  charging  the  Grand  Jury,  after  instructing  them  in 
regard  to  severaf  cases  to  be  brought  before  them,  proceeded  as  follows : 

The  unhappy  condition  of  our  country,  arising  out  of  the  unnatural  struggle 
of  the  people  of  a  portion  of  the  Union  to  overthrow  their  G-overnment,  has 
created  new  relations  among,  and  imposed  new  duties  upon,  the  citizens,  which 
have  brought  into  operation  crimes  and  guilt  that,  to  the  great  credit  of  the 
country,  have  heretofore  been  rare  ;  indeed,  I  may  say,  almost  unknown  to  her 
laws  and  judicial  tribunals.  I  refer  to  the  crime  of  treason  against  the  United 
States.  Although  no  case  of  this  description  has  been  presented  by  the  Dis- 
trict-Attorney to  be  specially  submitted  to  you,  it  may  not  be  out  of  place  to 
call  your  attention,  in  a  general  way,  to  tlie  elements  constituting  this  offence. 
It  is  the  highest  crime  known  to  society,  and  was  deemed  by  the  founders  of 
our  Government  of  such  importance,  both  in  respect  to  the  Government  and  the 
citizen,  that  they  specially  defined  it  in  the  Constitution ;  thus  taking  it  out  of 
the  power  of  legislative  regulation.  The  definition  is  found  in  the  3d  section  of 
the  3d  Article,  as  follows :  "  Treason  against  the  United  States  shall  oonsist  only 
in  levying  war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort  No  person  shall  be  convicted  of  treason  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  Court."    The 
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power  to  annex  the  punishment  was  left  to  Congress,  which  annexed  the  penalty 
of  death.  This  definition  of  the  crime  was  taken  from  the  statute  of  25  £dward 
III,  of  England,  and  which  has  been  several  times  reaffinned,  for  the  purpose  of 
correcting  abuses  that  had  grown  up  in  that  kingdom  in  respect  to  the  law, 
both  by  acts  of  Parliament  and  the  decisions  of  Courts,  under  the  tyrannical 
reigns  of  the  Tudors  and  the  Stuarts.  Those  abuses  were  well  known  to  the 
founders  of  our  Government,  and  doubtless  led  to  the  peculiar  phraseology  ob- 
servable in  the  definition  of  the  crime,  namely,  that  it  shall  consist  only  in  levy- 
ing war  against  the  United  States,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort ;  and  to  the  other  equally  stringent  feature,  that  no  person 
shall  be  convicted  of  the  offence  except  on  the  testimony  of  two  witnesses  to 
the  same  overt  act.  The  first  prohibits  Congress  from  making  any  other  act 
of  the  citizen  than  those  specified,  treason  ;  and  the  second  prevents  the  intro- 
duction of  constructive  treasons,  which  liad  been  engrafted  upon  this  statute 
of  Edward  III,  by  judicial  decisions. 

Under  the  first  clause  of  the  provision — levying  war  against  the  United 
States — there  can  bo  no  great  difficulty  in  determining  the  facts  and  circum- 
stances which  establish  the  crime.  There  must  be  an  actual  levying  of  war. 
A  consultation  or  conspiracy  to  do  so,  is  not  an  overt  act,  within  the  constitu- 
tional 'definition. 

There  is  more  difficulty  in  determining  what  constitutes  the  overt  act  under 
the  second  clause — namely,  adhering  to  the  enemy,  giving  him  aid  and  comfort. 
Questions  arising  under  this  clause  must  depend  very  much  upon  the  facts  and 
circumstances  of  each  particular  case.  There  are  some  acts  of  the  citizen,  in 
his  relations  witli  the  enemy,  which  leave  no  room  for  doubt — such  as,  giving 
intelligence,  with  intent  to  aid  him  in  his  acts  of  hostility — sending  him  provi- 
sions or  money — furnishing  arms,  or  troops,  or  munitions  of  war — ^surrendering 
a  military  post,  Ac,  all  with  a  like  intent.  These  and  kindred  acts  are  overt 
acts  of  treason,  by  adhering  to  the  enemy. 

Words  oral,  written  or  printed,  however  treasonable,  seditious  or  criminal  of 
themselves,  do  not  constitute  an  overt  act  of  treason,  within  the  definition  of 
the  crime.  When  spoken,  written  or  printed  in  relation  to  an  act  or  acts  which, 
if  committed  with  a  treasonable  design,  might  constitute  such  overt  act,  they 
are  admissible  as  evidence  tending  to  characterize  it,  and  to  show  the  intent 
tvith  which  the  act  was  committed.  They  may  also  furnish  some  evidence  of 
the  act  itself,  against  the  accused.  This  is  the  extent  to  which  such  publica- 
tions may  be  used,  either  in  finding  a  bill  of  indictment  or  on  the  trial  of  it. 
An  attempt  was  made,  in  the  Parliament  of  England,  during  the  reign  of  James 
ir,  to  make  treasonable  words  the  subject  of  this  crime;  but  it  was  resisted  by 
the  friends  of  constitutional  liberty  and  defeated,  and  since  that  time  it  has  not 
been  renewed. 

Such  publications  are  misdemeanors  at  common  law,  indictable,  and  punish- 
able by  fine  and  imprisonment.  But,  as  there  are  no  common  law  offences  cog- 
nizable in  the  Federal  Courts,  unless  made  so  by  Act  of  Congress,  and  as  Con- 
gress has  passed  no  Act  on  the  subject,  this  Court  has  no  jurisdiction  over  them. 
The  only  Act  passed  by  Congress  on  the  subject  was  the  Act  of  July  14th,  1798, 
(1  U,  &  Sial  at  Large,  696.)    The  2d  section  of  that  Act  provided,  that  if  any 
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person  should  write,  print,  utter,  or  publish  any  false,  scandalous  and  malicious 
writing,  or  writings,  against  the  Goverument,  or  either  House  of  Congress,  or 
the  President,  with  intent  to  defame  the  Government,  or  either  House  of  Con- 
gress, or  the  President,  or  to  bring  them  or  either  of  them  into  contempt  or  dis- 
repute, or  to  excite  against  them  or  either  of  them  the  hatred  of  the  people  of 
the  United  States,  or  to  stir  up  sedition  within  the  same,  or  to  excite  unlawful 
combinations  tlierein  for  opposing  or  resisting  any  law,  or  any  act  of  the  Presi- 
dent done  in  pursuance  thereof,  &c.,  such  person,  on  conviction,  shQuld  be  pun- 
ished by  a  tine  not  exceeding  $2,000,  and  by  imprisonment  not  exceeding  two 
years.  The  Act  w^as  a  temporary  one,  and  expired  on  the  3d  of  March,  1801, 
by  its  own  limitation,  and  no  similar  Act  has  since  been  passed. 

On  the  breaking  out  of  a  war  between  two  nations,  tlie  citizens  or  subjects 
of  the  respective  belligerents  are  deemed,  by  the  law  of  nations,  to  be  the  ene- 
mies of  each  other.  The  same  is  true,  in  a  qualified  sense,  in  the  case  of  a  civil 
war  arising  out  of  an  insurrection  or  rebellion  against  the  mother  Gk>vernment. 
In  the  latter  case,  the  citizens  or  subjects  residing  within  the  insurrectionary 
district,  not  implicated  in  the  rebellion,  but  adhering  to  their  allegiance,  are  not 
enemies,  nor  to  be  regarded  as  such.  This  distinction  was  constantly  observed 
by  the  English  Government  in  the  disturbances  in  Scotland,  under  the  Pre- 
tender and  his  son,  in  the  years  1715  and  1745.  It  modifies  the  law,  as  it 
respects  the  condition  of  the  citizens  or  subjects  residing  within  the  limits  of 
the  revolted  district,  who  remain  loyal  to  the  Government.  As  it  respects  those 
of  two  sovereign  nations  in  a  state  of  war,  all  commercial  intercourse  between 
them  is  forbidden  by  the  law  of  nations,  all  contracts  are  unlawful,  and  any 
goods  or  property,  the  subjects  of  the  illicit  trade,  are  liable  to  seizure  and  con- 
fiscation. This  is  true,  also,  as  it  respects  the  citizens  or  subjects  in  revolt  and 
making  war  upon  the  mother  Government.  But  trade  with  the  loyal  portion  of 
the  people  in  the  disaffected  district,  in  good  faith  and  without  collusion  with 
the  enemy,  is  lawful,  unless  interdicted  by  the  Government.  The  principle 
is  recognized  by  the  recent  Act  of  Congress,  passed  July  13tli,  1861,  (12  U.  S. 
Stat  at  Large^  255.)  The  5th  section  provides,  that  the  President,  by  proclama- 
tion, may  declare  that  the  inhabitants  of  a  State,  or  of  any  part  of  it,  are  in  a 
state  of  insurrection,  and,  thereupon,  all  commercial  intercourse  shall  cease  be- 
tween the  citizens  thereof  ^nd  the  citizens  of  the  rest  of  the  United  States,  and 
the  goods  and  merchandise,  &c.,  the  subject  of  the  illicit  trade,  shall  be  liable 
to  seizure  ond  confiscation.  Here,  the  trade  and  intercourse  are  interdicted 
by  the  proper  authority,  and  the  interdiction  applies  to  tlie  loyal  as  well  as  the 
disloyal  citizens  or  inhabitants.  The  6th  section  goes  further,  and  forfeits  any 
ship  or  vessel  belonging,  in  whole  or  in  part,  to  a  citizen  or  inhabitant  of  the 
interdicted  State  or  district,  found  at  sea  or  in  any  port  of  the  rest  of  the  United 
States.  The  forfeiture  applies  to  the  loyal  as  well  as  the  disloyal  citizens  in  the 
disaffected  district,  probably  from  the  difficulty  of  making  the  forfeiture  practical 
and  complete  against  the  latter  without  making  it  general.  The  Government, 
however,  having  a  general  control  over  the  subject,  can  remedy  any  injustice  as 
respects  the  loyal  citizen,  by  releasing  the  forfeiture.  This  section,  in  terms, 
forfeits  the  whole  of  the  vessel  if  part  belongs  to  the  citizens  of  the  disaffected 
district,  and  would  seem  to  carry  with  it  any  interest  in  the  vessel  belonging  to 
citizens  of  the  loyal  States.  This,  however,  can  hardly  have  been  the  intention 
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of  Congress.  Trade  with  the  enemj,  as  I  have  akeadj  said,  according  to  the 
law  of  nations,  is  forbidden,  and,  the  property  engaged  in  it  is  liable  to  for- 
feiture, as  is  the  trade  in  the  particular  cases  specified  in  the  Act  of  Congress 
referred  to.  But,  this  is  all.  The  act  is  not  made  criminal ;  and,  until  it  is 
made  so  by  Congress,  no  punishment  is  annexed  to  it,  except  the  forfeiture  of 
the  goods.  But,  this  interdicted  trade  may  be  carried  on  in  such  a  way  as  tc 
expose  the  parties  concerned  to  tlie  crime  of  treason.  If  carried  on  for  the  pur- 
pose and  with  the  intent  of  giving  aid  and  assistance  to  the  enemy  in  tlieir  hos- 
tility against  the  Government,  the  act  would  furnish  an  overt  act  of  adhering 
to  the  enemy,  giving  him  aid  and  comfort  Every  citizen,  therefore,  engaged 
in  carr^i'ing  on  this  illicit  trade,  will  find  a  much  greater  peril  accompanying  the 
enterprise  tlian  the  mere  forfeiture  of  his  goods. 


II. 

[The  following  procecdlngM  took  place  In  the  Circnit  Court  of  the  TTnlted  States  for  the  Northern 
Difitrict  of  New  York,  at  the  city  of  Albany,  before  Mr.  Jiuitloe  Nslsom  aud  Jadge  Hall,  oq  the 
14th  of  October,  1804.] 

The  Death  of  Chief  Justice  Takey. 

Mr.  John  V.  L.  Pruyn  addressed  the  Court  as  follows : 

May  it  please  the  Court : 

I  am  sure  that  the  duty  I  am  about  to  perform  is  one  which  will  meet  the 
cordial  approval  of  your  Honors.  .  I  wi^h  to  announce  in  form,  in  order  that  a 
proper  record  of  the  event  may  be  made,  by  your  direction,  on  the  minutes  of 
the  Court,  the  sad  news  which  we  all  heard  yesterday,  of  the  death  of  the  Chief 
Justice  of  the  Supreme  Court  of  tlie  United  States.  His  feeble  health  for  sev- 
eral years  past,  had,  at  his  great  age,  rendered  this  event  one  to  which  his  friends 
and  the  country  had  looked  forward  as  likely,  in  the  course  of  nature,  soon  to 
occur,  and  the  weight  of  the  blow  has  thus  been  somewhat  lessened  by  tlie  pre- 
monitions of  its  occurrence.  Looking  at  the  large  powers  vested  in  the  Supreme 
Court  of  the  United  States — ^much  greater  under  our  form  of  government  than 
those  lodged  with  tribunals  occupying  relatively  the  same  position  in  other 
countKes — the  extent  and  character  of  its  jurisdiction,  and  the  high  respect  in 
which  its  judgments  have  been  held,  the  loss  of  its  presiding  Judge  is  an  event 
of  very  great  importance  in  the  constitutional  and  judicial  history  of  our  coun- 
try. In  this  case  that  importance  is  unusually  marked.  The  deceased  Chief 
Justice  had  held  his  high  office  for  the  long  apace  of  twenty-eight  years  and 
upwards,  discharging  its  duties  with  an  ability  and  integrity  whicli  was  admitted 
by  the  whole  country.  During  this  extended  period  many  constitutional  ques- 
tions of  great  importance  were  passed  upon  by  the  Court,  after  their  discussion 
by*  the  most  distinguished  counsel  in  the  land,  and  most  of  the  vexed  points 
which  disturbed  our  early  judicial  history  were  disposed  of.  In  their  decision 
the  clear  and  luminous  mind  of  tlie  Chief  Justice  appears  in  every  page,  and  his 
opinions  will  hereafter  be  referred  to,  as  worthy  of  the  reputation  of  a  Court 
which  has  numbered  among  its  judges  so  many  illustrious  names. 
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Id  the  few  hours  which  have  passed  (and  those  interrupted  by  other  cares) 
since  I  was  requested  to  discharge  the  duty  I  am  so  imperfectly  attempiing  to 
perform,  I  have  only  had  time  to  bring  together  a  few  of  the  events  in  the  life 
of  the  late  Chief  Justice,  which  may  be  of  interest  to  us  who  survive. 

ROQER  Bbookb  Taney  was  born  in  Calvert  County,  Maryland,  on  the  Hth 
of  March,  1777,  and  thus  was,  at  the  time  of  his  death,  in  the  &8th  year  of  his 
age.  He  graduated  at  Dickinson  College,  Pennsylvania,  in  the  year  1795,  studied 
law  at  Annapolis,  was  admilted  to  the  Bar  in  1799,  and  in  the  same  year  was 
elected  to  the  HdVise  of  Delegates  in  Maryland,  being  the  youngest  member  of 
that  body.  He  declined  a  re-election  to  this  oflBce,  preferring  to  give  his  whole 
time  and  energies  to  his  profession.  In  the  year  1800  he  removed  from  his 
native  county,  where  he  had  commenced  practice,  to  Fredericktown,  where  he 
pursued  his  profession  most  laboriously  for  twenty -two  years,  when  he  changed 
his  residence  to  Baltimore.  During  this  period  lie  attained  a  high  position  at 
the  Bar;  and  the  Maryland  Reports  of  tlint  time  show  that  he  was  engaged  in 
many  of  the  important  cases  which  were  brought  before  the  Courts  of  that 
State,  meeting  in  argument  such  men  as  Pinkney,  Williams,  Martin,  and  others 
of  the  eminent  lawyers  of  that  Commonwealth.  In  some  of  these  cases,  with 
that  firmness  of  purpose  for  which  he  was  so  distinguished,  Mr.  Takey  stood  up 
manfully  for  what  he  believed  the  right,  without  regard  to  public  opinion.  In 
no  instance  was  this  more  conspicuous  than  in  that  of  the  Reverend  Mr.  Grubcr, 
a  Methodist  clergyman,  who  had  been  indicted  for  an  attempt,  by  liis  preaching 
at  a  camp-meeting,  to  stir  up  an  insurrection  among  the  slaves.  By  the  clever- 
ness and  ability  displayed  by  Mr.  Taney  on  the  trial,  the  prisoner  was  acquitted. 
For  a  long  period  (I  quote  from  one  of  his  biographers)  "  the  Methodists  of  that 
section  enterlamed  the  kindest  feeling^  for  the  Roman  Catholic  advocate,  who 
had  successfully  defended  their  pastor  against  popular  excitement  and  judicial 
power." 

Mr.  Taney  served  one  term  in  the  Senate  of  his  native  State — from  1816  to 
1821.  In  1823  he  removed  to  Baltimore,  where  he  almost  immediately  entered 
upon  a  large  practice  in  the  Federal  Courts.  The  then  recent  death  of  Mr. 
Pinkney,  Mr.  Martin,  Mr.  Harper,  and  others  of  the  leading  members  of  the 
Bar,  had  left  the  space  to  be  filled,  which  Mr.  Taney  entered  upon  with  all  that 
zeal,  industry  and  ability  which  had  already  secured  him  a  wide  reputation.  In 
1827  he  was  appointed,  by  the  Governor  and  Council,  Attorney-General  of 
Maryland.  The  estimation  in  which  he  was  then  held,  may  be  inferred  from 
the  fact  that  he  was  politically  opposed  to  the  appointing  power.  It  was  during 
his  professional  career,  while  residing  in  Baltimore,  tliat  Mr.  Takey  and  Mr. 
Wirt  often  met  in  professional  struggles,  and  to  the  honor  of  the  latter  it  should 
be  said,  that  he  never  hesitated  to  speak  in  the  highest  terms  of  the  groat  abil- 
ity of  his  adversary. 

In  June,  1831,  Mr.TANKY  was  appointed  by  General  Jackson  Attorney-General 
of  the  United  States.  Most  exciting  questions  arose  during  this  Administration, 
especially  those  of  nullification,  and  the  recharter  of  the  United  States  Bank. 
The  Attorney-General  stood  firmly  by  the  President  in  all  these  controversies, 
and,  on  the  resignation  of  Mr.  Duane,  as  Secretary  of  the  Treasury,  growing  out 
of  the  question  as  to  the  removal  of  the  Government  deposits  from  the  Bank  of  the 
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United  States,  Mr.  Taney,  In  1833,  was  transferred  to  the  Treasury  Department. 
His  celebrated  order,  removing  the  deposits,  led  to  the  rejection  of  his  nomina* 
tion  as  Secretary  of  the  Treasury  by  the  Senate,  and,  in  June,  1834,  he  resigned. 
The  term  of  about  nine  months  during  which  he  held  this  office,  was,  it  is  be- 
lieved, the  only  time  during  which  he  was  entirely  withdrawn  from  professional 
life.  In  the  early  part  of  1835  Greneral  Jackson  nominated  Mr.  Taney  to  the 
Senate  as  one  of  the  Associate  Justices  of  the  Supreme  Courts  in  the  room  of 
Judge  Duvall,  deceased.  The  Senate  did  not  act  on  the  nomination,  and,  Chief 
Justice  Marshall  having  died  in  the  summer  of  1835,  the  President^  on  the  28th 
of  December  of  that  year,  nominated  Mr.  Taney  as  Chief  Justice,  which  nomi- 
nation was  confirmed  on  the  15lh  of  Marcii,  1836.  Mr.  .Clay,  it  is  said,  strenu- 
ously opposed  the  confirmation  of  the  nomination,  but  frankly  admitted  to  Judge 
Taney,  years  afterward,  that  he  regretted  his  course,  adding,  with  a  cordial 
shake  of  the  hand,  that  ho  regarded  him  as  a  worthy  successor  of  Chief  Justice 
Marshall.     What  higher  praise  could  have  been  asked  for? 

Judge  Taney  held  the  Circuit  Court  in  Maryland,  during  the  year  1836,  and 
took  his  seat  on  tlie  Bench  of  the  Supreme  Court  in  January,  1837.  From  that 
time  to  the  day  of  his  death,  the  history  of  the  Chief  Justice  is  known  to  the 
world.  The  published  reports  of  the  decisions  of  the  high  tribunal  over  which 
he  so  ably  presided,  speak  of  and  for  his  labors  far  more  emphatically  than 
anything  I  could  say.  Did  time  allow  me,  I  might  refer  to  the  great  learning 
and  ability  displayed  in  many  of  the  opinions  he  pronounced,  and  especially  of 
the  luminous  character  of  those  which  related  to  constitutional  questions.  But 
I  must  pass  this  by,  and  proceed  to  other  topics.     ^ 

I  will  not  undertake  to  speak  at  length  of  the  professional  ability  and  mental 
characteristics  of  the  departed  Judge.  That  duty  will  no  doubt  be  more  ably 
and  more  appropriately  performed  in  another  place,  and  under  circumstances 
which  will  give  the  occasion  a  national  character.  He  was  a  well  read  and 
profound  lawyer,  strong  in  his  convictions  as  to  great  principles,  and  firmly 
adhering  to  them.  In  the  clearness  and  logical  character  of  his  judgments,  he 
was  not  excelled  by  any  jurist  of  our  country.  It  was  beautifully  remarked  of 
him,  by  Mr.  Wirt,  that  he  was  *'  the  man  of  moonlight  mind ;  I  mean,"  he  said, 
"the  moonlight  of  the  Arctics,  whore  you  have  all  the  light  of  day  without  its 
glare."  His  deportment  on  the  bench  was  beyond  all  praise.  The  quiet  dignity 
of  his  manner,  and  the  ease  and  grace  with  which  he  presided  over  the  deliber- 
ations of  the  Court,  can  never  bo  forgotten  by  those  who  witnessed  them.  And 
how  can  I  speak  of  his  conduct  to  the  bar  ?  Never  was  a  judge  more  kind, 
more  considerate,  more  patient  than  he.  Every  one  who  addressed  him,  while 
impressed  with  the  presence  in  which  he  stood,  still  felt  that  ho  was  speaking, 
as  it  were,  to  a  friend — one  who  would  overlook  the  imperfectness  of  his  argu- 
ment, and  patiently  weigh  and  consider  every  view  presented. 

But  the  Chief  Justice  was  that  without  which  acquirements,  learning,  all 
other  attainments,  are  of  little  moment — ^a  thoroughly  incorruptible,  fearless 
and  honest  judge.  Little  did  those  who  only  sa^  him  presiding  in  Court,  where 
the  kindness  and  childlike  gentleness  of  his  manner  were  so  apparent,  know  how 
brave  a  heart  beat  under  that  quiet  and  calm  exterior.  He  was  one  of  the  few 
— alas  I  how  few  there  are — ^who  had  the  moral  courage  to  do  what  he  believed 
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to  be  rip^ht,  and  I  am  flrinly  convinced,  that  raiher  than  yield  his  views  on  any 
of  the  great  questions  of  constitutional  law  which  form  the  groundwork  of  our 
institutions,  he  would  readily  have  sacrificed  his  life.  But  you,  sir,  (addressing 
Mr.  Justice  Nelson)  who  were  associated  with  him  so  many  years  in  the  dis- 
charge of  your  high  official  functions,  knew  him  so  well,  you  so  thoroughly 
understood  his  many  excellent  qualities  both  of  heart  and  mind,  his  great  attain- 
ments and  his  elevated  character,  that  I  feel  that,  in  your  presence,  I  ought  not 
to  say  more  on  this  subject. 

The  daily  beauty  and  simplicity  of  the  private  life  of  the  Chief  Justice  I 
believe  to  have  been  almost  without  parallel  among  the  great  men  of  our  coun- 
try. In  his  conversation  he  was  most  attractive,  winning  and  instructive,  and  I 
never  left,  after  an  interview  with  him,  without  increased  regard  for  his  virtues 
and  character.  Of  his  religious  life  I  cannot  venture  to  speak,  except  perhaps 
to  say  that  which  is  known  to  us  all,  that  he  was  one  of  the  moat  prominent 
members  of  the  Roman  Catholic  Church  in  this  country— devoted,  in  the  broad 
spirit  of  Christianity,  to  its  institutions  and  its  interests.  But  lie  comprehended 
all  classes  of  men  in  his  sympathies,  and  showed  his  faith  by  a  life  of  duty,  integ- 
rity and  Christian  devotion  here,  which,  we  reverently  trust,  has  secured  for  him 
an  eternal  reward  in  that  blessed  state  to  which  he  has  gone.  Clarum  et  verier- 
abile  nomen — ^long  may  the  influence  of  the  ability,  the  integrity,  and  the  pure 
and  elevated  character  of  the  great  departed  Judge,  remain  with  the  members 
of  that  august  tribunal  over  which  he  so  long  and  honorably  presided. 

May  it  please  the  Court,  I  now  move  that  an  appropriate  entry  of  the  death 
of  Chief  Justice  Taney  be  made  by  the  clerk  on  the  records  of  this  Court,  and 
that  the  Court  do  now  adjourn. 

Mr.  Justice  Nei^on  responded  as  follows : 

The  death  of  Chief  Justice  Tanet,  from  his  great  ago,  in. his  eighty-eighth 
j'ear,  and  bodily  infirmities,  was  not  unexpected.  For  several  years  past  he  lias 
been,  physically,  so  feeble  as  to  excite,  constantly,  the  serious  apprehension  of 
his  family  and  friends.  But  his  mind,  during  all  these  years,  and  at  all  time«, 
has  been  unimpaired. 

The  life  and  public  services  of  this  venerable  and  eminent  Judge  have  been 
so  long  and  so  conspicuously  before  the  country,  that  it  can  hardly  be  necessary 
to  do  more  than  to  allude  to  them.  He  was  one  of  the  most  learned  and  able 
lawyers  of  the  nation,  while  engaged  in  the  practice  of  the  law,  and  well  earned 
and  achieved  the  highest  honors  of  his  profession ;  and,  in  all  the  public  offices 
and  employments  which  he  has  filled — Attorney- General  of  the  United  States, 
Secretary  of  the  Treasury,  and  Chief  Justice  of  the  Supreme  Court  of  the  na- 
tion— ^his  clear  intellect  and  unpretending  habits,  both  in  public  and  private  life, 
were  always  distinguished  characteristics.  There  never  was  a  public  function- 
ary, in  this  or  any  other  country,  who  brought  to  the  investigation  of  the  groat 
questions  that  came  before  him,  political  or  judicial,  or  to  the  discharge  of  his 
high  duties,  a  clearer  understanding,  or  purer  heart,  or  greater  patience  and  de- 
votion in  the  pursuit  of  right  and  justice.  Few  men  possessed  a  more  well 
'balanced  mind  in  the  discharge  of  varied  duties  and  responsibilities,  and  in 
the  application  of  it  to  the  business  affairs  of  life.    In  his  nature  and  tempera- 
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moDt,  there  were  fewer  disturbing  elements  than  ordinarily  fall  to  tlie  lot  of 
humanity.  His  disposition  was  kind  and  generous ;  and  his  intercourse  and 
association  with  his  brethren  and  the  bar  were  most  courteous  and  friendly.  He 
was  always  ready  and  willing  to  give  them  the  benefit  of  iiis  counsel  and  advice. 
In  his  death,  the  country  has  lost  a  public  servant,  a  large  portion  of  whose  life 
has  been  devoted  to  her  service — the  Bench  and  the  Bar,  their  best  friend  and 
brightest  ornament.  Those  of  us  who  have  been  loug  and  intimately  asso- 
ciated with  him  feel  most  deeply  his  loss.  Ue  was  our  friend  and  brother.  Our 
best  consolation  is  in  the  memory  of  his  virtues  and  of  the  good  deeds  that 
HUed  the  measure  of  his  life. 


III. 

[The  foIIowiDg  charge  wan  ddivered  to  the  Grand  Jnry,  on  the  20th  of  Jnne,  1866,  In  the  Olronlt 
Court  of  the  United  Statea  for  the  Northern  District  of  Nevr  York,  by  Judge  Shipmah.] 

The  Law  op  Neutrality. 

The  6th  section  of  the  Act  of  April  20th,  1818,  (8  U.  S.  Stat,  at  largt^  449,)  forbidding  military 
expeditions  by  individaalB  against  countries  with  which  the  United  States  are  at  peace,  com- 
mented on. 

The  duties  of  neutrality,  enforced. 

Gentlemen  of  the  Grand  Jury: 

I  intimated  to  you  yesterday,  at  the  close  of  my  brief  remarks  on  the  gen* 
eral  business  of  the  term  that  would  come  before  you,  tliat  I  would  tliis  morn- 
ing submit  a  few  observations  to  you  on  a  single  subject.  The  District  Attorney 
has  informed  me  that  he  intends  to  lay  before  you  charges  against  certain  indi-' 
vi{^uals  alleged  to  have  been  engaged  in  a  mQitary  expedition  against  the  Pro- 
vinces of  Canada,  in  violation  of  tlie  neutrality  laws  of  the  United  States.  The 
particular  section  of  the  statute  upon  which  he  intends  to  found  the  indictments 
is  as  follows :  "  If  any  person  shall,  within  tlie  territory  or  jurisdiction  of  the 
United  States,  begin  or  set  on  foot,  or  provide  or  prepare  the  means  for,  any 
military  expedition  or  enterprise,  to  be  carried  on  from  thence  against  the  terri- 
tory or  dominions  of  any  foreign  Prince  or  State,  or  any  colony,  district,  or 
people,  with  whom  the  United  States  are  at  peace,  every  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  bo  fined  not  exceeding  $3,000, 
and  imprisoned  not  more  than  three  years."  This  is  the  6th  section  of  an  Act 
of  Congress  approved  April  20th,  1818,  (3  U.B.  8UU,  at  Large,  449,)  and  forms 
part  of  a  series  of  provisions  enacted  for  the  very  purpose  of  preventing  hostile 
incursions  from  our  own  territory  into  that  of  Governments  with  which  we  are 
at  peace,  as  well  as  the  titling  out  or  arming  vessels  to  operate  by  sea.  This 
Act  is  founded  upon  the  highest  considerations  of  justice,  peace,  and  safety,  and 
every  person  within  the  limits  of  the  United  States  is  bound  to  yield  obedience 
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to  its  provisions.  It  applies  not  only  to  citizens  of  the  United  States,  but  to  all 
persons  within  their  territory  or  jurisdiction,  whether  permanently  or  tempo- 
rarily residing  therein.  It  was  the  duty  of  the  National  Legislature  to  enact 
this  law,  and  it  is  the  duty  of  every  magistrate  and  every  juror  to  whom  any 
jurisdiction  over  the  subject  matter  is  committed,  to  give  his  aid,  under  proper 
legal  rules,  to  the  enforcement  of  its  obligations.  The  duty  of  a  Government  to 
restrain  its  own  citizens,  and  all  others  within  its  territorial  limits,  from  engag- 
ing in  military  expeditions  against  powers  with  which  Such  Government  is  at 
peace,  arises  out  of  the  law  of  nations,  and  its  faithful  observance  is  of  the  very 
highest  importance  to  the  peace  of  the  world,  the  stability  and  good  order  of 
society,  and  the  welfare  of  mankind.  Were  individuals,  however  numerous  or 
respectable,  by  whatever  motives  actuated,  permitted,  upon  their  own  motion, 
to  organize  warlike  enterprises  in  their  native  or  adopted  country,  and  engage 
in  incursions  into  the  territory  of  neighboring  friendly  nations,  governments 
would  no  longer  have  control  of  the  momentous  questions  of  war  and  peace.  A 
comparatively  small  portion  of  the  population  of  a  country  could  effectually  em- 
broil it  with  other  nations,  and  all  the  calamities  of  war  be  precipitated  upon  a 
people,  at  any  moment,  however  unfavorable,  without  the  sanction  of  their  con- 
stituted authorities,  and  against  the  will  of  a  mcgority  of  the  people  themselves. 
A  country  which  should  permit  such  a  flagrant  violation  of  its  national  obliga- 
tions, would  soon  become  a  theatre  from  which  hostile  expeditions  would  issue, 
both  by  sea  and  by  land.  It  would  inevitably  be  brought  into  collision  with 
every  respectable  Government  on  the  globe,  whose  disaffected  citizens  might 
seek  its  shore,  in  order  to  securely  prepare  and  send  forth  the  means  of  retalia- 
tion, revolution,  or  conquest.  The  honor  and  dignity  of  the  United  States,  the 
reciprocal  duties  which  rest  upon  it  as  one  of  the  nations  of  the  earth,  and  the 
welfare  of  its  citizens,  both  native  and  adopted,  all  demand  that  this  Act  of 
Congress  shall  be  obeyed,  or,  if  violated,  that  the  offender  shall  be  promptly 
punished.  If,  therefore,  evidence  shall  be  presented  to  you  proving  that  par- 
ties have,  within  the  territory  or  jurisdiction  of  the  United  States,  begun  or  set 
on  foot,  or  provided  or  prepared  the  means  for,  a  military  expedition  against 
Canada,  it  will  be  your  duty  to  present  them  to  the  Court  for  trial.  You  deal 
with  the  fact.    You  will  be  governed  by  the  evidence. 

I  hardly  need  remind  you  that  many  considerations  which  find  a  place  in 
appeals  to  popular  feeling  are  hardly  proper  for  your  deliberations.  We  are  at 
peace  with  Great  Britain.  Whether,  in  the  judgment  of  individuals,  the  people 
of  England  or  of  Canada  have,  during  our  late  civil  war,  said  or  done  things  dis- 
tasteful to  us  or  jiot,  is  a  matter  entirely  foreign  from  our  duty  to  enforce  our 
own  laws.  I  have  said  that  we  are  at  peace  with  Great  Britain.  That  is  a 
question  of  law  for  the  Court  to  determine,  and  one  over  which  the  Grand  Jury 
have  no  just  control.  The  only  question,  therefore,  for  you  to  determine  is, 
whether  or  not  the  accused  parties  have,  in  any  invasion,  or  attempted  invasion, 
of  Canada,  broken  the  law  which  I  have  read  to  you ;  and,  in  determining  that 
question,  you  should  consider  the  acts  done  on  both  sides  of  the  boundary  line, 
as  giving  character  to  those  acts  which  were  done  exclusively  on  our  own  soil. 
You  will  say  whether,  if  an  expedition  started  from  this  country,  and  actually 
made  war  in  a  neighboring  province,  the  acts  done  here  were  aot  a  beginning 
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or  setting  on  foot,  within  tlie  United  States,  of  a  military  expedition  or  enter- 
prise, having  for  its  object  that  which  it  actually  accomplished. 

Neither  can  the  Grand  Jury  properly  consider  any  supposed  grievances 
which  the  offendiog  party  may  have  suffered  at  the  hands  of  the  Government 
against  which  this  military  crusade  was  leveled.  With  the  merits  of  that  ques> 
tion  we  have  nothing  to  do  here.  Our  laws  must  be  enforced.  If  men  of  one 
nationality,  who  have  sought  homes  among  us,  can  violate  our  neutral  obliga- 
tions, men  of  every  other  nationality  can  do  likewise ;  and  thus  the  foreign  re- 
lations of  a  great  country  may  be  taken  out  of  the  hands  of  its  Government, 
and  the  issues  of  war  and  peace  be  committed  to  as  many  irresponsible  parties 
as  we  have  classes  of  adopted  citizens  or  resident  foreigners  among  us.  I  need 
but  allude  to  such  an  absurd  idea,  to  satisfy  you  that  cousiderations  affected 
by  sympathy  with  one  or  another  class  of  adopted  citizens,  can  have  no  proper 
place  in  the  inquiry  upon  which  you  are  about  to  enter.  We  live  under  a  Gov- 
ernment of  laws,  and,  when  wo  cease  to  administer  those  laws,  and  to  submit  to 
their  requirements,  we  may  prove  ourselves  unworthy  of  that  safety  and  dignity 
which  they  are  designed  to  secure.  You  will,  gentlemen,  retire  to  your  room, 
and,  if  you  find  that  the  offences  to  which  I  have  alluded  have  been  committed, 
you  will  present  the  offenders  for  trial. 


IV. 


[The  following  charge  was  delivered  to  the  Orand  Jnry,  on  the  12th  of  November,  1867,  In  the 
Circuit  Court  of  the  United  States  for  the  District  of  Connecticut,  by  Judge  Bhipmam.] 

Frauds  by  Officbrs  of  National  Banks. 

Frauds  by  offlcerB  of  National  Banks,  oommented  on. 

Gentlemen  op  the  Grand  Jury: 

You  are  assembled,  in  pursuance  of  law,  to  enquire  into  the  truth  of  any 
diargos  that  may  be  submitted  to  you  against  individuals,  for  crimes  committed 
in  this  District,  or  on  the  high  seas,  in  violation  of  Acts  of  Congress.  You  are 
aware  that  the  Courts  of  the  United  States  have  no  common  law  jurisdiction. 
They  can  punish  no  offences  except  such  as  are  prohibited  by  some  specific  Acts 
of  the  National  LegL«lature.  These  are  comparatively  few  in  number.  The 
great  body  of  offences  against  society  pertain  exclusively  to  the  jurisdiction  of 
the  State  Courts,  and  can  be  punished  by  them  alone.  You  are  also  aware, 
that  no  man  can  be  put  on  trial  before  a  Federal  Court,  until  he  has  first  been 
indicted  by  a  grand  jury.  The  law  is  different  in  the  tribunals  of  our  own 
State.  There,  in  all  cases  when  the  punishment  is  neither  death  nor  imprison- 
ment for  life,  the  State  Attorney  can  file  his  information  and  brmg  the  offenders 
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directly  to  trial.  But,  in  this  Court,  before  auy  trial  can  bo  had,  a  grand  jury 
of  the  District  must  present  the  accusation,  and  upon  that  accusation  alfthe  sub- 
sequent proceedings  are  founded. 

It  will  be  your  duty,  at  tlie  present  terra  of  this  Court,  to  investigate  charges 
against  several  alleged  offenders.  The  District  Attorney  will  see  that  you  are 
supplied  with  such  evidence  as  can  be  obtained,  and  he  will  prepare  and  furnish 
you  with  bills  covering  the  offences  that  you  may  find  proved  by  the  requisite 
evidence.  In  order  to  find* a  true  bill  against  any  person,  tiie  proof  should  be 
such  as,  in  your  judgment,  would  warrant  a  petit  jury  in  pronouncing  the  ac- 
cused guilty.  You  proceed  upon  the  evidence  f\irnished  you  by  the  Grovernment, 
leaving  the  alleged  oflTender  to  meet  the  charge,  before  the  petit  jury,  by  such 
proof  as  he  may  command.  Sixteen  of  your  number  should  always  be  present 
whenever  you  are  engaged  in  the  work  before  you,  and  twelve  at  least  roust  con- 
cur in  order  to  find  a  true  bill. 

It  is  not  my  purpose,  at  the  present  time,  to  dwell  upon  many  of  the  par- 
ticular crimes  with  which  you  may  have  to  deal,  but  tliere  is  one  class  to  which 
I  invite  your  particular  attention.  By  the  55th  section  of  the  Act  approved 
June  3d,  1864,  (13  U.  8.  SkU.  at  Large,  116,)  entitled,  **  An  act  to  provide  a  na- 
tional currency  secured  by  pledge  of  United  States  bonds,  and  to  provide  for  the 
circulation  and  redemption  thereof,"  it  is  provided,  "  that  every  president,  di- 
rector, cashier,  teller,  clerk  or  agent  of  any  association,  who  shall  embezzle,  ab- 
stract, or  wilfully  misapply  any  of  the  moneys,  funds,  or  credits  of  the  associa- 
tion, or  shall,  without  authority  from  the  directors,  issue  or  put  in  circulation  any 
of  the  notes  of  the  association,  or  shall,  without  such  authority,  issue  or  put  forth 
any  certificate  of  deposit,draw  any  order  or  bill  of  oxchange,make  any  acceptance, 
assign  any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment  or  decree, 
or  shall  make  any  false  entry  in  any  book,  report,  or  statement  of  the  associa- 
tion, with  intent,  in  either  case,  to  injure  or  defraud  the  association,  or  any  other 
company,  body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  association,  or  any  agent  appointed  to  examine  the  affairs  of  any 
such  association,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  not  less  than  five  nor  more  than  ten 
years."  It  is  hardly  necessary  to  remark,  that  the  word  "association,"  in  the 
section,  refers  to  what  are  commonl}'  termed  '*  national  banks."  Now,  I  am  in- 
formed, gentlemen,  that  in  two  instances,  at  least,  officers  of  such  banks,  located 
in  this  District,  and  organized  under  the  provisions  of  this  statute,  have  com- 
mitted one  or  more  of  the  offences  prohibited  by  the  section  which  I  have  read. 
It  will  be  your  duty,  therefore,  to  inquire  into  the  facts,  and,  if  you  ascertain 
that  such  crimes  have  been  committed,  and  who  are  the  guilty  parties,  to  pre- 
sent indictments  against  them.  To  this  end  the  District  Attorney  will  see  that 
you  are  supplied  with  such  evidence  as  can  be  obtained.  He  will  cause  the  ne- 
cessary witnesses  to  be  summoned,  and  the  books  that  may  throw  lighten  your 
inquiries  to  be  produced  before  you.  You  will  have  the  statute  before  you, 
and  will  carefully  discriminate  between  embezzlement  and  false  entries,  and 
mere  loose  transactions  done  under  the  express  or  implied  authority  of  the 
directors    Let  your  investigation  be  thorough  and  complete,  and  if,  after  full 
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inquiry  and  deliberation,  rou  find,  upon  adequate  proof,  that  any  person  has, 
within  this  District,  committed  any  offence  of  the  character  specified  in  this 
statute,  you  will  find  a  bill  against  him.  The  faithful  execution  of  this  law  is  of 
the  utmost  importance.  The  business  of  banking  has,  in  a  great  measure,  been 
withdrawn  from  the  oversiglit  and  supervision  of  the  local  State  authorities,  and 
these  duties  have  been  committed  to  officers  far  removed  from  the  communities 
which  are  most  interested  in  the  safe  and  prudent  management  of  these  institu- 
tions. It  is,  therefore,  of  great  moment  that  the  provisions  of  the  law  enacted 
for  the  protection  of  the  stockholders  and  the  public  should  be  strictly  enforced. 
It  is  not  my  habit  to  indulge  in  lengthy  addresses  to  grand  juries,  but  I  feel 
constrained  to  say,  that  offences  of  tliis  character  are  alarmingly  frequent  in  this 
country,  and  the  omission  to  bring  the  offenders  to  justice  is  followed  by  tlie 
worst  consequences.  Vast  interests  are  committed  to  the  hands  of  officers  of 
banks.  They  occupy  places  of  trust  and  confidence,  conferred  upon  them  for 
their  intelligence  and  supposed  integrity.  They  are  men  of  good  social  standing, 
are  raised,  by  their  salaries,  above  want,  and  are  removed  from  many  of  the 
temptations  .which  assail  those  in  the  obscurer  and  humbler  walks  of  life.  To  fail 
to  punish  them  when  they  deliberately  violate  their  trusts  and  plunder  those  who 
have  relied  on  their  integrity,  while,  at  the  same  time,  the  more  ignorant  and  de- 
graded offenders  against  law  are  visited  with  its  penalties,  shocks  the  moral 
sense,  and  is  a  bitter  mockery  of  justice.  It  renders  property  insecure,  encour- 
ages fraud,  and  removes  those  wholesome  checks  which  should  guard  and  warn 
others  from  treading  in  the  path  of  crime.  The  position  of  the  active  officers  of 
a  bank,  who  are  daily  employed  in  conducting  its  affairs,  is  one  of  peculiar  re- 
sponsibility. They  are  not  only  entrusted  with  the  property  of  the  opulent,  who 
are  able  to  bear  losses,  and  who  have  usually  a  potent  voice  in  selecting  these 
officers,  but  they  control  the  interests  of  the  small  stockholders,  of  widows  and 
orphans,  whose  sole  means  of  support  are  often  the  small  savings  of  a  life  of  in- 
dustry and  self-denial,  carefully  invested  by  those  who  have  passed  away,  as  a  se- 
curity against  want,  for  friends  who  have  shared  their  affections  and  been  de- 
pendent on  their  care.  No  more  delicate  or  sacred  earthly  trusts  than  these  can 
be  committed  to  men.  And  yet  they  are  often  shamefully  violated,  and  the  pub- 
lic and  the  victims  are  told  that  the  high  position  of  the  culprits,  their  attractive 
and  manly  qualities,  their  past  unblemished  reputation,  or  their  eminent  piety,  or 
all  combined,  are  such,  that  those  who  have  the  earliest  and  freest  access  to  the 
evidence  of  guilt  do  not  desire  their  punishment,  and  cannot  find  it  in  their 
hearts  to  aid  in  bringing  them  to  justice.  If  the  moral  sense  of  those  most  im- 
taiediately  interested  in  the  management  of  these  institutions  is  reduced  to  this 
sickly  condition,  it  is  quite  time  that  a  law  was  enacted  declaring  every  officer, 
director,  or  stockholder  of  a  bank  who  has  knowledge  that  a  fraud  has  been  com- 
mitted upon  it,  and  fails  to  make  immediate  complaint  to  the  officers  of  the  law, 
an  accessory  after  the  fact,  punishable  by  fine  and  imprisonment.  If  the  miser- 
able vendor  of  counterfeit  currency  passes  a  spurious  note  at  a  bank,  and  is  de- 
tected, he  is  at  once  handed  over  to  the  officers  of  the  law.  If  the  bolder  robber 
seizes  a  package  of  bills  from  its  counter  or  messenger,  he  is  immediately  arrest- 
ed, if  possible,  and  brought  to  justice.  '  Shall  it  be  said  that  an  officer  of  a  bank, 
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who  commits,  with  coolness  and  deliberation,  a  long  series  of  crimes,  the  smallest 
of  which  is  more  flagrant  than  counterfeiting  or  ordinary  theft,  may,  when  he 
can  no  longer  pursue  his  guilty  vocation  with  secrecy  and  success,  assemble  his 
partial  friends,  make  his  confession  and  apology,  and  then  leisurely  depart  with 
none  to  hinder  or  molest  him  ?  Are  laws  made  only  for  the  comparatively  weak, 
ignorant,  and  helpless?  Is  the  whole  force  of  society,  operating  through  the  ex- 
pensive machinery  of  criminal  justice,  to  be  expended  upon  its  obscure  and  worth- 
less members,while  the  more  conspicuous  ones  are  screened  from  punishment  and 
treated  as  mere  victims  of  misfortune,  entitled  to  sympathizing  regrets  and  to 
every  facility  for  concealment  and  flight  ?  The  practical  answer  which  the  com- 
munity shall  give  to  these  questions,  concerns  every  citizen.  Courts  and  marshals 
and  sheriffs  are  not  omnipresent,  and  their  efficiency  in  detecting  and  punishing 
crime  must  always,  and  in  a  great  degree,  depend  upon  the  temper  and  conduct 
of  the  community  whoso  laws  they  are  appointed  to  execute.  If  those  who  are 
more  immediately  affected  by  unlawful  acts,  and  who  necessarily  are  the  first  to 
discover  them,  are  to  remain  silent  and  connive  at  the  escape  of  the  perpetra- 
tors, it  will  soon  be  difficult  to  punish  any  except  the  friendless.  If  high  social 
position,  or  reputation  for  moral  worth  in  the  offender,  is  to  shield  him  from  pros- 
ecution, and  release  the  members  of  the  community  from  all  obligation  to  uphold 
the  enforcement  of  ihe  law.  Courts  of  justice  will  soon  be  powerless  to  punish  for 
any  crime  where  a  breach  of  trust  is  involved.  For,  only  the  respectable  and  the 
intelligent  are  honored  with  great  pecimiary  trusts.  It  is  to  such  men  that  the 
vast  and  varied  interests  of  corporations  are  committed,  and  to  exempt  them  from 
all  penalties  for  embezzlement,  is  to  license  the  crime,  without  even  the  poor  re- 
turn of  a  revenue  derived  from  those  who  practise  it  It  is  to  proclaim  to  the 
thousands  of  young  men  who  are  now  employed  in  these  institutions,  thatthey  can 
appropriate  the  money  of  others  without  fear  of  any  worse  consequences  than 
the  loss  of  their  places,  and  perhaps  a  short  voluntary  exile  from  the  State  or 
country.  So  demoralizing  has  the  sentiment  of  the  community  on  this  subject 
become,  that  offenders  of  the  more  respectable  class  begin  to  demand,  as  a  right, 
exemption  from  punishment.  Not  long  since,  a  man  of  education  and  prominence, 
notoriously  guilty  of  repeated  and  extensive  forgeries,  while  temporarily  con- 
fined, or,  rather,  lodged  in  the  jail  in  this  county,  had  the  effrontery  to  denounce 
every  one  of  his  victims  who  hesitated  to  unite  with  him  in  suppressing  the  evi- 
dence of  his  guilt.  He  finally  overcame  all  their  scruples,  and  is  now  engaged 
in  enlightening  other  communities  on  iheir  moral  duties,  and  enjoying  the  patron- 
age and  favor  of  society.  But  mark  the  contrast  About  the  same  time,  in  the 
same  city,  an  obscure,  uneducated  day  laborer  forged  a  single  small  check,  pre- 
sented it  at  the  bank,  was  detected,  and  was  speedily  consigned  to  the  State 
prison  at  Wethergfield  for  a  term  of  years.  Nothing  but  a  sense  of  duty  has 
constrained  me  testate  these  humiliating  facts,  and,  were  they  the  only  ones  of 
the  kind  which  have  occurred  in  this  community,  I  might  still  have  remained 
silent 

The  punishment  of  men  for  crime  is  always  a  painful  duty,  but,  to  every  right- 
minded  person,  one  of  the  saddest  features  of  this  duty  comes,  when  the  heavy 
hand  of  the  law  must  be  laid  on  the  outcasts  of  society  who  have  g^own  up  in 
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vice  and  ignorance,  whereby  they  have  been  deprived  of  many  of  those  restrain- 
ing motives,  the  power  of  which,  persons  of  intelligence  and  social  repute  are 
supposed  to  feel.  If  we  look  at  ^e  palliating  suggestions  which  are  so  often 
offered  to  excuse  men  of  former  good  name  who  violate  tlie  law,  we  see  upon 
what  delusive  notions  they  rest  When  such  men  are  guilty  of  embezzlement 
and  forgery,  it  is  often  said  that  they  did  not  intend  to  injure  any  one.  They  ap- 
propriated the  money,  or  simulated  the  signature,  of  another,  with  no  design  to 
ultimately  defraud,  but  with  the  full  purpose  of  restoring  the  funds,  or  meeting 
the  note  when  due.  Their  failure  to  do  so  is  attributed  to  the  result  of  unfor- 
tiinate  speculations,  and  the  turpitude  of  their  offences  is  softened  down  by  the 
excuse  that  they  were  not  animated  by  a  purpose  to  injure  others.  This  mode 
of  reasoning  would  palliate  nearly  every  crime  against  property.  The  burg- 
lar and  the  thief  are  not  often  prompted  by  malice  or  4  desire  to  injure  others. 
Their  ruling  motive  is  to  supply  themselves.  They  are  willing  that  others 
should  lose  if  they  can  gain.  Those  who  embezzle  with  the  hope  to  restore,  or 
forge  with  intent  to  protect  the  paper,  are  vrilling  that  others  should  bear  the 
risk  of  loss,  and,  if  the  worst  comes,  actual  loss,  provided  they  can  enrich 
themselves.  The  essence  of  the  crime,  in  both  classes,  consists  in  a  lawless  dis- 
regard of  tlie  rights  of  others,  but  it  is  greatly  aggravated  where  the  offence 
bvolves  a  breach  of  trust  as  well  as  a  breach  of  law.  I  am  justified  in  dwell- 
ing on  this  subject,  by  the  magnitude  of  the  evil ;  for,  more  money  is  lost  to  the 
rightful  owner,  and  more  families  are  ruined,  by  embezzlement  and  forgery, 
than  by  all  other,  forms  of  private  robbery.  These  crimes  plough  the  furrows 
of  sorrow  deep  in  the  hearts  of  innocent  relatives,  and  plant  the  seeds  of  misery 
which  death  alone  can  eradicate.  When  committed  on  a  large  scale,  they  are 
usually  the  work  of  men  who  occupy  at  the  time  places  of  responsibility  and 
trust,  and  who  are  too  often  shielded  from  punishment  by  the  leniency  of  the 
public  or  the  connivance  and  partiality  of  friends.  This  evil  is  rapidly  in- 
creasing in  every  direction  where  men  are  employed  to  handle  the  money  of 
others,  and  we  see  the  fhiits  of  this  indulgent  public  sentiment  in  the  plunder 
of  the  revenue  of  the  Government,  in  the  repeated  sale  of  ofBcial  connivance 
and  favor,  in  crippled  or  broken  corporations,  in  families  reduced  fVom  affluence 
to  poverty,  in  relatives  plunged  into  grief  and  shame,  and  in  the  boldness  and 
impunity  with  which  pecuniary  fraud  is  so  often  perpetrated.  With  the  in- 
crease of  wealth,  and  especially  with  the  eagerness  of  our  people  to  speedily 
become  rich,  and  their  growing  fondness  for  extravagance  and  display,  tliis  evil 
will  rot  away  every  security  against  commercial  dishonesty  and  infuse  its 
poison  through  the  whole  frame  of  society,  unless  the  community  adopt  a 
higher  standard  of  judgment  and  action,  in  dealing  with  those  who  forfeit  their 
integrity  in  places  of  trust.  ^  The  man  who  takes  the  money  of  another  by  in- 
dictable fraud  must  be  treated  the  same  as  the  one  who  takes  it  by  force.  The 
man  who  robs  a  bank  from  behind  the  counter  must  stand  upon  the  same 
level  with  the  one  who  does  it  in  front.  At  all  events,  the  fact  that, 
by  a  false  pretence  of  honesty,  he  has  obtained  the  confidence  of  others 
only  to  betray  them,  should  not  entitle  him  to  occupy  higher  and  safer  * 
ground  than    ordinary  offenders.      I    am    aware    that   there    are    deeper 
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themes  of  inquiry  which  belong  to  this  subject — the  feverish  and  artificial 
state  which  has  characterized  the  finances  and  the  business  of  the  country, 
engendering  aversion,  to  the  slow  processes  of  regular  industry ;  and  habits 
of  speculation  which  border  on  gAmbling,  and  are  as  barren  of  substan- 
tial and  permanent  benefits  as  the  practice  of  that  vice ;  and  the  hot  haste  for 
riches,  generating  a  moral  atmosphere  in  which  the  solid  virtues  of  modera- 
tion, sobriety  and  probity  often  yield  and  melt  away.  But  the  discussion  of 
these  is  no  part  of  my  judicial  duty. 

You  will  retire  to  your  room,  gentlemen,  and  first  dispose  of  the  current 
business  which  the  District- Attorney  may  lay  before. you.  You  will  then  pro- 
ceed to  investigate  the  frauds  upon  the  two  banks  to  wliich  I  have  referred,  and 
submit  the  result  to  the  Court  You  will  take  all  the  time  necessary  to  per- 
form this  work  thoroughly.  The  Court  will  be  kept  open  until  your  labors  are 
completed.  As  I  have  already  remarked,  if  you  ascertain  that  any  of  the 
crimes  enumerated  in  the  Act  to  which  \  have  called  your  attention  have  been 
committed  within  this  District,  and  find  out  who  the  guilty  parties  are,  you 
will  present  bills  against  them.  Whether  or  not  they  have  fled  beyond  the 
limits  of  this  District,  or  out  of  the  country,  will  make  no  difference  in  your 
action.  If  you  should  find  that  any  offender  has  compromised  with  those  he 
has  defrauded,  this  fact  will  not  deter  you  from  indicting  him.  Compounding 
crimes  is  not  yet  a  bar  to  their  prosecution.  If  any  person  refuses  to  testify 
to  facts  within  his  knowledge,  or  to  produce  books  or  papers  within  his  reach, 
you  will  notify  the  Court.  If  any  one  shall  corruptly,  or  by  threats,  attempt  to 
infiuence  or  impede  any  witness  in  the  discharge  of  his  duty,  and  if  it  shall 
come  to  your  knowledge,  you  will  find  a  statute  applicable  to  his  case.  {Act  of 
March  2d,  1831,  4  U,  8.  StcU,  at  Large,  488,  sec.  2.)  The  District- Attorney  will 
provide  you  with  a  copy  of  the  Acts,  and  the  Marslial  will  furnish  you  with  a 
room,  and  such  conveniences  as  you  may  require. 


V. 

Jhiles  of  the  Circuit  Court  of  iJie  United  Slates  for  the  Southern  District  of  New 
York,  adopted  since  Vie  publication  of  Vie  fourth  volume  ofViese  Reports. 

November  10th,  1868. 
In  taking  testimony,  all  Masters,  Examiners,  Referees  and  Commissioners 
shall,  where  testimony  is  written  down  by  question  and  answer,  number  the 
questions  put  to  each  witness  continuously,  from  the  commencement  of  his 
direct  examination  to  the  final  close  of  his  exammation,  direct  and  cross. 

November  I^th,  1868. 
On  the  hearing,  in  tliis  Court,  of  an  appeal  from  the  District  Court,  on  any 
record  which  shall  hereafter  be  transmitted  from  the  District  Court,  no  state- 
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ment  or  report  found  in  sach  record,  of  any  testimony  g^ven  viva  voce^  in  open 
Court,  in  the  District  Court,  will  be  considered  by  this  Court  as  evidence,  unless 
such  testimony  shall  appear,  on  its  face,  to  have  been  taken  down  in  the  same 
manner  as  in  jury  trials  in  common-law  issues,  and  not  fterhcAim,  as  in  deposi- 
tions dt  bene  esse. 


INDEX. 
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ABANDONMENT. 
See  OoPYRiOHT,  2. 

ACCOMPLICE. 
See  Evidence,  3. 

ACTION. 

See  Assignee. 
Duties,  24,  25. 
Income  Tax,  2,  3. 
Internal  Rbyenue,  4,  20. 
Jurisdiction,  4  to  8,  12,  17 

to  19. 
Limitation,  1,  2. 
Statute. 

ADMINISTRATOR. 

1.  To  a  bill  filed  by  the  next  of  kin  of 
a  deceased  person,  against  his  admin- 
istrator, for  distribution  of  bis  estate, 
the  administrator  pleaded,  in  bar  of 
the  suit,  the  adjudication  of  a  Surro- 
gate's Court,  determining  that  the 
administrator  was  the  next  of  kin  of 
the  deceased,  the  adjudication  being 
made  on  a  contest  between  the  ad- 
ministrator and  the  plaintiff,  as  to 
the  grant  of  letters  of  administration : 
Held,  that  such  adjudication  was  not 
conclusive  on  the  question  of  distri- 
bution, and  that  the  plea  was  bad. 
Caf0oUe  T.  Fen-ie^  225 

See  Jurisdiction,  18, 19. 


ADMIRALTY 

1.  Where,  in  a  suit  in  Admiralty,  in 
the  District  Court,  the  question  was, 
whether  a  contract  was  one  of  af- 
freightment on  the  part  of  a  vessel, 
or  of  a  hiring  of  the  vessel  and  her 
crew,  she  to  be  navigated  by  the 
hirer,  and  all  the  witnesses  were  ex- 
amined before  the  Court,  and  the 
question  was  simply  one  of  fact,  and 
turned  very  much  upon  the  weight 
to  be  given  to  the  witnesses :  Held^ 
on  appeal,  that  this  Court  would  not 
disturb  the  finding,  even  if  it  differed 
with  the  District  Court  The  Suns' 
widc^  280 

/S^  Costs,  8. 
Lien,  1,  2. 
Vessel,  2. 


AGENT. 
See  Pleading,  1,  2. 


AGREEMENT. 
See  Equttt,  18  to  20. 


AMENDMENT. 

1 .  Where  the  decIaration,in  an  action  of 
trover,  claimed,  as  damages,  a  sum  less 
than  that  for  which  a  verdict  was 
rendered  for  the  plaintiff,  and  he 
moved,  after  the  verdict,  to  amend 
the  declaration,  by  increasing  the 
damages  claimed  to  a  sum  larger 
than  the  verdict,  and  the  defendant 
did  not  object  to  the  amendment, 
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provided  a  new  trial  should  be 
granted :  Held,  that  the  amendment 
ought  to  be  allowed,  but  only  upon 
condition  that  the  plaintifT relinquish 
the  verdict,  and  pay  the  costs  of  the 
trial,  and  consent  to  a  new  trial. 
EUing  v.  Campbell,  183 

APPEAL. 

See  Admiralty. 
Extradition,  10. 
Collision,  3. 
Costs,  8. 
Equity,  1,  2. 
,  Practice,  5. 

APPRAISEMENT. 

Sm  Duties,  4,  5. 

APPRAISER. 
See  Duties,  4,  5. 

ASSESSMENT. 
See  Internal  Revenue,  2  to  4. 

ASSIGNEE. 

1.  The  rule  in  the  Courts  of  the  State 
of  New  York  is,  that  while  the  right 
of  a  foreign  assignee  in  bankruptcy, 
as  respects  the  assets  of  the  bank- 
rupt, must  yield  to  the  claims  of 
creditors  of  the  bankrupt  seeking 
the  aid  of  those  Courts,  such  foreign 
assignee  may,  as  tlie  representative 
of  the  bankrupt,  sue  to  collect  the 
assets  of  the  bankrupt,  to  the  same 
extent  as  the  bankrupt  could  have 
sued  if  no  bankruptcy  had  taken 
place.     Eimty.  Jackson,  349 

2.  Such  rule  was  applied  by  this  Court, 
in  a  suit  brought  therein  by  a  foreign 
assignee  in  bankruptcy,  to  collect  an 

'  asset  of  the  bankrupt's  estate.      id. 

See  Jurisdiction,  7. 
Limitation,  1,  2. 

ATTACHMENT. 

1.  After  the  removal  of  a  suit  into  this 
Court  from  a  State  Court,  under  the 
12th  section  of  the  Judiciary  Act  of 


September  24th,  1*789,  (1  IT.  S.  Stat, 
at  Large,  79,)  an  attachment  of  prop- 
erty of  the  defendant,  made  before 
the  removal  of  the  suit  into  this 
Court,  under  a  warrant  of  attach- 
ment issued  by  the  State  Court  after 
the  commencement  of  the  suit,  will 
continue  to  hold  the  property  to  an- 
swer the  final  judgment  of  this  Court 
in  the  suit,  as  being,  within  the 
meaningof  said  1 2  th  8ection,an  attach- 
ment of  such  property  by  "  the  orig- 
inal process.*'  Barney  v.  Olobe  BatUe, 

107 

The  defendant  claimed  that  he  had 
not  knowingly  violated  an  injunction 
issued  on  the  Goodyear  '*  hard  rub- 
ber" patent,  because  he  believed 
that  he  had  a  right,  under  the  injunc- 
tion, to  make  and  sell  articles  con- 
taining more  than  sixteen  ounces  of 
sulphur  to  sixteen  ounces  of  India 
rubber,  and  he  had  made  and  sold  no 
other  articles.  On  testimony  that  a 
comb  sold  by  him  contained,  by 
analysis,  less  than  sixteen  ounces  of 
sulphur  to  sixteen  ounces  of  rubber, 
the  Court  held  that  he  had  wilfully 
violated  the  inj  unction.  Cfoodyear  v. 
MtUlee,  463 

.  But,  as  it  appeared  that  he  had  al- 
ready been  imprisoned  fifty  days, 
and  had  not  given  bail,  which  had 
been  fixed  at  $2,000,  and  could  not 
give  it,  and  had  a  family  and  no 
means,  the  Court  released  him  on  his 
own  recognizance,  in  the  sum  of 
$2,000,  for  his  appearance,  whenever 
ordered  to  appear,  further  proceed- 
ings on  tlie  attachment  to  be  sus- 
pended indefinitely,  but  to  be  re- 
sumed if  the  defendant  should  there- 
after be  guilty  of  violating  the  in- 
junction, or  on  other  good  cause  to 
be  shown.  id. 

See  Bank,  3. 

Jurisdiction,  4  to  6. 


B 


BAIL. 

1.  Where  a  defendant  in  an  indictment, 
who  was  on  bail,  departed  the  Court 
without  leave,' during  the  trial,  and 
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the  recognizance  of  bail  was  estreat- 
ed and  ordered  to  be  prosecuted,  but, 
the  offence  being  only  a  misdemean- 
or, the  trial  proceeded  in  the  absence 
of  the  defendant,  and  he  was  acquit- 
ted, the  Court,  under  the  6th  section 
of  the  Act  of  February  28th,  1839,  (5 
U.  8.  Stat  at  Large,  322,)  the  bail 
being  innocent,  set  aside  the  estreat, 
on  the  application  of  tlie  bail.  Unit- 
ed States  V.  Santos,  104 


BANK. 

1 .  Where  a  banking  corporation  issued 
a  certificate  to  C,  certifying  that  he 
had  standing  to  his  credit  on  the  books 
of  the  bank  ten  shares  of  the  capital 
stock  thereof,  "which  are  transferable 
at  the  bank,  in  person  or  by  attorn- 
ey :  "  Held^  th:it  the  words  '*  transfer- 
able at  the  b£ink  "  meant  "  transfer- 
able only  at  the  bank,"  and  also  im- 
plied that  an  act  of  transfer  was  to  be 
done  at  the  bank,  under  the  cogni- 
zance of  the  officers  of  the  bank. 
WiXliains  v.  Mechanics^  Bank,  59 

2.  Hdd,  also,  that  the  transfer  of  the 
certificate  by  C.  did  not  operate  as  a 
transfer  of  the  stock,  except  as  against 
C,  although  the  charter  of  the  bank 
provided  that  the  stock  should  be 
transferable  according  to  such  rules 
as  might  be  established  by  the  di- 
rectors, and  they  had  established  no 
such  rules.  id. 

3.  The  stock  having  been  attached  in 
the  hands  of  the  bank  as  tlie  stock  of 
C,  and  sold  on  execution,  and  trans- 
ferred by  the  bank  to  the  purchaser 
on  such  sale :  lleUl,  that  the  bank  was 
not  liable  for  the  value  of  the  stock 
to  a  party  to  whom  0.  had,  prior  to 
the  attachment-,  transferred  tlie  cer- 
tificate issued  to  him,  the  bank  not 
having  been,  prior  to  the  attachment, 
applied  to  by  such  party  to  transfer 
the  stock  to  him,  or  notitied  of  his 
claim.  id. 

• 

4.  Frauds  by  officers  of  National  Banks, 
commented  on.  Frauds  by  Officers  of 
National  Banks,  658 

See  IiTTBRNAL  Bbyenue,  5. 


BANKER. 

See  IKTERNAL  REVENUE,  6  tO  8. 


BANKRUPT. 

See  Limitation,  1,  2. 
Assignee. 


BILL  OF  LADING. 

See  Carrier,  1,  2. 
War,  3. 


BOND. 

See  Internal  Revenue,  9,  10. 
Writ  of  Error,  2,  3. 


BOTTOMRY. 
See  Jurisdiction,  12. 


BROKER. 
See  Internal  Revenue,  6  to  8. 


BURDEN  OF  PROOF. 

See  Internal  Revenue,  1 1  tolS. 


C 


CARGO. 

8»  Carrier,  3,  4. 
Damages,  2,  3. 
Jurisdiction,  12, 


CARRIER. 

1.  Where  a  carrier  receives  fire-clay 
retorts  cased  in  straw,  and  not  in  a 
proper  condition  to  be  shipped  with 
safety  for  any  considerable  voyage, 
he  is  bound  to  stow  them  with  refer- 
ence to  their  condition,  if  he  chooses 
to  receive  them.  The  Lamd  and 
Caroline,  266 
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2.  A  memorandiim  at  the  foot  of  a  bill 
of  lading,  "  not  accountable  for  break- 
age," cannot  excuse  negligence  and 
want  of  skill  in  stowage,  whereby 
breakage  occurs  during  the  voyage. 

id. 

3.  Damages  occasioned  by  vermin,  on 
board  of  a  ship,  to  a  cargo,  in  the 
course  of  a  voyage,  are  not  the  result 
of  a  peril  of  the  sea,  or  of  any  of  the 
dangers  or  accidents  of  navigation, 
within  an  exception  to  that  effect  in 
a  bill  of  lading,  but  are  damages  for 
which  the  ship  and  its  owner  are  lia- 
ble, as  insurers  of  the  safe  convey- 
ance of  the  cargo.     The  Miletus^  335. 

4.  Where,  under  a  special  clause  in  a 
charter  party,  stevedores  selected  as 
agents  of  the  shippers  of  a  cargo,  dis- 
charge it,  the  vcsse]  is  not  liable  for 
damages  done  to  the  cargo  by  such 
stevedores  in  discliarging  it  id. 

6.  Where  the  charterer  of  a  vessel 
agrees  with  her  master,  on  behalf  of 
the  vessel,  to  pay  any  damages  that 
the  vessel  may  be  subject  to,  arising 
from  lard  in  casks  being  stowed  be- 
tween decks  and  running  on  other 
cargo,  the  vessel  is,  notwitlistandhig 
this  agreement,  liable  for  damage 
caused  to  cargo  in  the  lower  hold  by 
the  leakage  of  lard  from  the  casks 
and  through  the  deck,  if  the  deck  is 
not  well  and  sufficiently  caulked.  Mo- 
ses V.  Bo7jd.  857 

6.  Where  such  an  agreement  was  made 
in  view  of  the  fact  that  the  lard  in 
the  casks,  while  they  were  being 
stowed,  was  found  to  be  leaking 
therefrom,  and  to  be  in  an  almost 
liquid  state,  and  it  appeared  that  the 
deck  was  well  and  sufficiently  caulked : 
Eeldj  that  the  vessel  was  not  respon- 
sible  for  damage  caused  to  cargo  in 
the  lower  hold  by  the  leakage  of  the 
lard  from  the  casks  and  through  tlie 
deck.  id. 

*l.  A  gold  watch  iind  chain,  gold  orna- 
ments for  presents,  and  American 
coin,  are  not  "  baggage,"  as  between 
a  passenger  and  a  carrier  of  such 
passenger.     Ths  loniCy  538 

8.  Where  a  passenger  by  a  vessel  from 


abroad,  on  leaving  it  at  quarantine, 
his  trunk  remaining  on  board,  was 
asked  by  the  captain  if  he  had  any 
money  in  his  trunk,  and  replied  that 
he  had  nothing  but  clothing,  and  the 
trunk  was  lost,  containing  wearing 
apparel,  a  gold  watch  and  diaiii,  gold 
ornaments,  and  American  coin :  Held, 
that  the  vessel  was  not  liable  for  the 
trunk  or  for  any  of  Its  contents,    id. 

See  Damages,  1. 


CASES   CITED   AND   EXAMINED. 

1.  Irvinv.  Schell,  {anie^  p.  157.)  Ogden 
V.  Barneij^  189 

2.  United  States  f>.  Morris,  (1  Curtis' 
0.  C.  R.  23.)     United  States  v.  Biley, 

204 

3.  United  Stated  v.  Paul,  (6  Peters,  1*41.) 
United  States  v.  Barney^  294 

4.  Olcott  V.  The  Tioga  Railroad  Com- 
pany, (20  N.  Y.  R.  210.)  Blossburg  dh 
Coming  R.  H  Co.  v.  Tioga  R  R. 
Co,,  387 

5.  Pratt  v.  Reed,  (19  Howard,  359.)  The 
James   Guy,  496,  and   27«  Neversink, 

539 

6.  Thomas  v.  Osborn,  (19  Howard,  22.) 
The  Keversinkj  539 


CERTIFICATE. 
See  Bank,  1  to  3. 


CERTIORARI. 

See  Extradition. 

Habeas  Corpus,  5  to  9. 


CHARTER  PARTY. 

See  Carrier,  4  to  6. 
Jurisdiction,  12. 


CHOSE  IN  ACTION. 
See  Jurisdiction,  7. 
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CIRCUIT    COURT. 

See  Jurisdiction,  3  to  6,  13  to 
16,  20  to  22. 
Practice,  3,  5,  6. 
Patent,  7. 


CITIZEN. 

1.  A  person  born  abroad,  on  board  of 
an  American  vessel,  of  parents  who 
aro  citizens  of  the  United  States,  and 
who  aro  at  the  time  in  the  foreign 
country,  not  with  the  design  of  re- 
moving thither,  but  only  having 
touciied  there  in  the  course  of  a 
voyage  which  the  father  has  made  as 
captain  of  the  vessel,  is  to  be  regard- 
ed as  a  citizen  of  the  United  States. 
United  States  v.  Gordon,  18 

See  Jurisdiction,  6. 
Slave  Trade,  6. 
Vessel,  1. 


COLLECTOR 
See  Duties,  2,  4,  6, 8, 9. 


COLLISION. 

1.  Where  a  sailing  vessel  coming  into 
the  Hudson  river,  at  New  York,  off 
the  Battery,  in  the  night  time,  put 
her  head  to  the  wind  and  her  sails 
aback,  with  a  view  to  anchoring,  be- 
fore the  hands  on  board  of  her  dis- 
covered a  steam  vessel  in  motion 
coming  towards  her,  but  it  appeared 
that  she  had  no  competent  lookout, 
and  that,  if  she  had  had  one,  the 
steam  vessel  might  have  been  seen  in 
time  to  prevent  the  placing  of  the 
sailiDg  vessel  on  her  track :  Held,  a 
collision  having  taken  place  between 
the  two  vessels,  that  the  sailing  ves- 
sel was  in  fault.  TAtf  Wings  of  the 
Morning f  15 

2.  Held,  also,  that  the  steam  vessel  was 
in  fault  for  descending  the  river  in 
the  night  too  near  to  the  shore,  and 
at  too  great  a  rate  of  speed,  at  a  lo- 
cality  where  her  lights  were  mistaken 
for  the  lights  of  vessels  at  anchor, 


and  where  she  was  liable  to  meet 
vessels  ^coming  in  to  anchor.         id. 

3.  As  both  vessels  were  in  fault,  the 
damages  were  divided ;  and,  as  both 
parties  had  appealed,  and  the  decree 
below  was  affirmed,  no  costs  were 
given  to  either  party.  id. 

4.  Where  a  ferry-boat,  running,  in  a 
dense  fog,  on  a  ferry  across  the  East 
river,  at  New  York,  collided  with  a 
schooner  at  anchor  in  the  river,  and 
it  appeared  that  the  schooner  was 
anchored  within  a  distance  of  sixty 
yards  from  a  direct  line  between  the 
landing  places  of  the  ferry:  Beld, 
that  the  schooner  was  in  fault.  T?ie 
Bedford,  200 

6.  The  ordinance  of  the  city  of  New 
York,  (wc  14,  art.  2,  chop.  26,  page 
291,  of  the  Revision  of  1859,)  provid- 
ing that  no  vessel  shall  lie  at  anchor 
in  the  East  river  within  a  distance  of 
sixty  yards  from  a  direct  line  between 
the  landing  places  of  either  of  the 
public  ferries  across  tlie  river,  is 
binding  upon  all  persons  engaged  in 
the  navigation  of  the  river.  id. 

6.  In  this  case,  the  schooner  was  also 
in  fault,  in  that  her  mate  had  been 
warned,  by  the  pilot  of  the  ferry- 
boat, before  the  collision,  to  move 
the  schooner  from  her  anchorage,  and 
had  refused  to  do  so.  id. 

7.  But  the  ferry-boat  was  also  in  fault, 
in  that  her  pilot  knew  the  position  of 
the  schooner,  and  that  tlio  mate  of  the 
schooner  had  refused  to  change  her 
location,  and  in  not  using  greater 
caution.  id. 

8.  The  District  Court  decreed  to  the 
owners  of  the  schooner  their  dam- 
ages. This  Court  divided  such  dam- 
ages, and  allowed  no  costs  to  either 
party  in  the  District  Court,  and  gave 
to  the  appellants  their  costs  in  this 
Court.  id, 

9.  A  sailing  vessel  discovering  the 
lights  of  a  steamer  nearly  ahead,  on 
a  dark  and  cloudy  night,  has  no 

Y  right  afterwards  to  change  her 
course,  on  the  idea  that  she  has  not 
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been  seen  by  the  steamer.     Th€  Sco- 
tia, 227 

10.  Where  two  sailing  vessels  are  beat- 
ing .in  the  same  direction,  the  hind- 
most vessel  is  bound  to  know  that  the 
leading  vessel  must  come  about  on 
running  out  her  course,  and  to  know 
the  time  and  plaoe  when  and  where 
the  manoeuvre  must  take  place,  and  to 
take  proper  measures  to  permit  the 
movement  without  coming  into  dan- 
gerous proximity.  The  NeUie  D,,  245 

11.  The  officer  in  charge  of  the  naviga- 
tion of  a  vessel  is  not  a  competent 
lookout.     The  Parkersburg,  247 

12.  The  pilot  house  is  not  the  proper 
place  for  a  lookout.  id. 

13.  A  sailing  vessel  which  discovers  a 
steamer  approaching  her  at  night 
ought  to  exhibit  a  light,  or  she  will 
be  held  in  fault  if  a  collision  occurs 
between  her  and  the  steamer.       id. 

14.  Damages^pportioned,  because  both 
vessels  were  in  fault.  id. 

15.  Both  parties  having  appealed,  and 
the  decree  being  affirmed,  no  costs  of 
appeal  were  allowed  to  either  party. 

id, 

16.  Where  a  tug,  in  towing  a  vessel  on 
the  Niagara  river,  was  so  negligently 
navigated,  that  the  tow  struck  some 
piles,  and  was  separated  from  the  tug 
and  carried  down  the  river  over  Nia- 
gara Falls,  and  lost,  and  the  tow  had 
no  anchor  onboard,  and  it  appeared 
to  be  the  better  opinion,  on  the 
proofs,  though  not  certain,  that,  if  she 
had  had  one,  she  might,  by  casting 
it,  have  been  held  until  the  tug  could 
come  to  her  relief:  EM,  that  the 
absence  of  tlie  anchor  was  a  fault  on 
the  part  of  the  tow.  Cramer  v.  Al- 
ien, 248 

1 7.  Hdd,  also,  that  the  drifting  and  loss 
of  the  tow  was  the  direct  and  imme- 
diate consequence  of  the  collision  with 
the  piles,  and  that  the  tug  was  liable 
for  such  loss,  noiwithstanding  the 
want  of  an  anchor  on  tlie  tow.      id, 

18.  The  uncertainty  as  to  the  degree  of 


fault  and  its  consequences,  where 
both  vessels  are  chargeable  with 
Uiem,  brings  the  case  within  the 
reason  of  the  rule  of  apportionment 

id, 

19.  The  injured  party,  in  this  case,  is 
entitled,  as  indemnity  for  his  loss,  to 
the  value  of  his  vessel,  at  Ihe  time 
and  place  of  her  loss,  in  the  currency 
of  the  place  where  the  injury  hap- 
pened. But,  as  the  suit  is  brought 
in  another  countrv,  he  is  entitled  to 
a  sum,  in  the  currency  of  the  latter 
country,  which  approximates  most 
nearly  to  that  to  which  he  is  entitled 
in  the  country  where  the  injury  oc- 
curred, id^ 

20.  When  a  steamer  discovers  the  light 
of  an  approaching  sailmg  vessel,  and 
then  loses  sight  of  it,  it  is  her  duty 
to  check  her  speed,  and  even  to  stop, 
if  need  be,  until  she  again  discovers 
the  light ;  and,  if  she  fails  to  db  so, 
she  will  be  held  in  fault,  in  case  she 
collides  with  the  sailing  vesseL  The 
lUinoiSj  256 

21.  Where  a  steamer  going  to  New 
York  through  Hell  Gate,  saw  a 
schooner  drifting  towards  her  with 
the  tide,  there  being  no  wind,  and 
did  not  stop,  as  she  might  have  done, 
in  an  eddy,  to  let  the  schooner  pass, 
but  went  on  until  she  was  caught  in 
the  tide  and  intercepted  the  schoon- 
er's drift,  and  a  collision  ensued: 
Heid,  that  the  steamer  was  in  fault. 
The  island  City,  264 

22.  A  steam-tug,  with  a  heavy  tow  on 
her  port  side  was  coming  up  along 
the  Brookljm  shore,  in  an  eddy,  the 
tide  being  half  ebb  and  strong  in  the 
river.  A  steamboat  was  coming 
down  the  river,  and,  when  near  the 
tug,  their  combined  speed  being  ten 
or  eleven  miles  an  hour,  starboarded 
her  helm  and  sheered  across  the 
track  of  the  tug,  and  then  blew  two 
whistles,  and  the  tug  ported  her 
helm  and  slowed,  and  a  collision  en- 
sued between  the  tow  and  the  steam' 
boat :  Heid,  in  a  suit  brought  by  the 
tow  against  the  tug  and  the  steam- 
boat, that  the  latter  was  in  fault,  in 
these  respects :  (1.)  The  danger  of  a 
collision  was  incurred  before  the  two 
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whistles  were  blown;  (2.)  The  vea- 
Bels  were  too  near  to  justify  a  call  on 
the  tug  to  starboard  her  helm ;  (3.) 
The  steamboat  had  no  right,  in  the 
position  of  the  two  vessels,  to  do 
otherwise  than  port  her  helm,  or 
slow  or  stop  till  the  tug  had  passed 
her.     Tfte  Scrantouj  400 

23.  Eeid^  also,  that  anj  error  in  the 
morementofthe  tug  at  the  time  was 
not  a  fault,  as  the  steamboat  was  re- 
■ponsible  for  the  perilous  condition 
in  which  the  tug  was  placed.        id. 

24.  Where  a  steam  ferry-boat  was 
about  one-third  of  the  way  across 
the  East  river,  on  a  trip  from  New 
York  to  Brooklyn,  when  a  steam  pro- 
peller was  coming  down  the  river, 
and  the  propeller  undertook  to  pass 
across  the  bows  of  the  ferry-boat, 
and  a  collision  ensued :  Heii,  that 
the  propeller  was  in  fault  for  viola- 
ting Article  14  of  the  Act  of  April 
29th,  1864,  (13  U.  &  StaL  at  Large, 
60,)  as  the  propeller  had  the  ferry- 
boat on  her  own  starboard  side,  and 

.  was  bound  to  keep  out  of  her  way, 
while  the  latter  was  bound  to  keep 
her  course.     The  Chesapeake^        411 

25.  This  rule,  will,  on  all  proper  occa- 
sions, be  steadily  enforced,  and,  in 
case  of  a  departure  from  it,  followed 
by  a  collision,  the  oma  will  be  on 
the  offending  vessel  to  show  a  dear 
and  undoubted  special  case  of  ex- 
cuse, id. 

See  Davaoes,  2,  3. 


COMMISSIONER . 

See  Crikes,  8. 
Extradition. 
Habeas  Corpus,  6  to  9. 


CONFISCATION. 
Su  Forfeiture. 


CONSTITUTIONAL  LAW. 
1.  Until  the  Legislative  and  Executive 


departments  of  the  United  States 
Government  recognize  the  existence 
of  a  new  foreign  government,  the 
Courts  of  the  United  States  cannot 
do  so ;  and  the  same  doctrine  applies 
to  the  erection  of  a  new  government 
within  the  limits  and  against  the 
authority  of  the  Government  of  the 
United  States.  United  Siatea  v. 
Baker^  6 

2.  Tlie  Courts  must  look  to  the  acts  of 
those  departments  aS  evidence  on 
the  question  of  such  recognition,    id. 

3.  The  two  orders  issued  by  the  War 
Department  of  the  United  States, 
August  8th,  1862,  one  being  an  order 
**  to  prevent  the  evasion  of  military 
duty,  and  for  the  suppression  of  dis- 
loyal practices,"  and  the  other  being 
an  order  "authorizing  the  arrest  of 
persons  discouraging  enlistments," 
were  issued  in  violation  of  section  9 
of  Article  1  of  the  Constitution,  and 
of  Articles  4  and  5  of  the  Amend- 
ments to  the  Constitution.  Exparie 
FiM,  63 

4.  Those  orders  cannot  be  regarded  as 
having  emanated  from  the  President 
of  the  United  States,  although  the 
one  first  above  named  purports,  on  its 
face,  to  be  Issued  "  by  direction  of 
the  President  of  the  United  States^" 
nor  can  they  be  regarded  as  sus- 
pending the  writ  of  habeas  corpus  in 
'the  cases  embraced  in  them.         id, 

6.  Where  a  jury  was  empanelled  and 
Bwom,  to  try  an  indictment,  before 
the  defendant  had  been  arraigned  or 
had  pleaded  to  the  indictment,  and , 
that  jury  was  dismissed,  and,  after 
the  defendant  had  pleaded,  a  new 
jury  was  empanelled  and  sworn,  by 
whom  the  indictment  was  tried,  and 
the  defendant  was  convicted :  Held, 
that  the  defendant  was  not  twice  put 
in  jeopardy  by  the  proceeding.  Unit- 
ed States  r.  Biley,  204 

6.  In  the  Courts  of  the  Uuited  States, 
the  jury  are  not  the  judges  of  the  law, 
in  a  criminal  case.  id, 

1.  The  case  of  United  States  v.  Morris, 
(1  Curtis'  0.  C.  A,  23,)  cited  and  ap- 
proved, fi 
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8.  An  Internal  Revenue  law,  which  lays 
a  uniform  tax,  and  proTides  for  its 
collection,  in  territory  where  forcible 
resistance  to  its  collection  shall  take 
place,  as  soon  as  such  resistance  shall 
be  put  down,  is  not  open  to  the  ob- 
jection tliat  the  tax  laid  is  not  uni- 
form  tliroughout  the  United  States. 

id, 

9.  Congress  has  power  to  pass  a  law 
imposing  a  license  duty  on  those  who 
are  engaged  in  a  business  which  is  a 
subject  of  police  regulation  by  the 
States.  id. 

10.  Whether  an  Act  of  Congress  which 
undertakes  to  regulate  private  con- 
tracts between  iudividuals  in  a  State 
is  constitutional,  quere.  Kimbro  y. 
Colgaie,  229 

11.  Under  the  6th  Amendment  to  the 
Constitution  of  the  United  States, 
which  provides  that,  "  in  all  criminal 
prosecutions,  the  criminal  shall  enjoy 
the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  State  and 
District  wherein  the  crime  shall  have 
been  committed,  which  District  shall 
have  been  previously  ascertained  by 
law,"  the  District  in  which  the  trial 
is  had  must  have  been  ascertained  by 
law  previously  to  the  commission  of 
the  crime,  and  not  merely  previously 
to  the  trial.     United  States  v.  Maxon^ 

360 

jSm  Jurisdiction,  13  to  16. 
Treason. 


CONTEMPT. 
See  Habeas  Corpus,  1  to  4. 


CONTRACT. 

See  Statute. 

Constitutional  Law,  10. 
Equity,  18  to  20. 


COPYRIGHT. 

1.  A  person  who  agrees  to  write  a  play, 
to  be  acted  at  the  theatre  of  another 
person,  and  to  act  in  it  himself  as 


long  as  it  will  run,  and  receive  a  share 
of  the  profits  as  a  compensation,  does 
not  thereby  confer  upon  any  one  the 
leg^l  or  equitable  title  to  the  play, 
and  is  entitled  to  take  out  a  copyright 
for  it,  even  after  it  has  been  acted  at 
such  theatre.    BoucicauU  v.  ^x^   87 

2.  Nor  does  the  performance  of  such 
play  in  public,  or  the  performance  of 
it  at  such  theatre,  with  the  consent  of 
its  author,  for  a  compensation  to  him, 
constitute  any  evidence  of  his  aban- 
donment of  the  manuscript  to  the 
public  or  to  the  profession  of  play-* 
ers.  id. 

3.  The  rule  stated  for  determining 
whether  a  copyright  work  is  an  orig- 
inal one  in  the  sense  of  the  law.   td. 


4.  A  picture  on  paper,  made  by  the  art 
of  photography  from  a  glass  "  neg^ 
tive,"  is  not  a  print,  cut,  or  engrav- 
ing, within  the  Ist  section  of  the 
copyright  Act  of  February  3d,  1831, 
(4  U.  S.  Stat,  at  Large,  436.)  Wood 
V.  Abbott,  325 

5.  Under  the  copyright  Act  of  Febru- 
ary 3d,  1831,  (4  U.  S.  Stat,  at  Large, 
436,)  it  is  an  infringement  of  a  copy- 
right for  an  engraving,  to  reproduce 
copies  of  it  by  the  photographic  pro- 
cess.   JSossiterY.  Mall,  362 

6.  Under  the  provision  of  the  6th  sec- 
tion of  said  Act,  which  requires  a 
copyrighted  engraving  to  have  the 
information  that  it  is  copyrighted 
*'  impressed  on  the  face  thereof,"  it  is 
a  sufficient  compliance  with  the  law, 
if  such  information  be  engraved  on 
the  plate  and  printed  from  it,  in  such 
a  position  as  not  to  be  covered  when 
the  picture  is  properly  framed  with 
a  reasonable  margin.  id. 

See  Evidence,  1,  2. 


CORPORATION. 

1.  An  election  of  the  directors  of  a 
corporation,  made  by  ^holders  of  less 
than  one-half  of  the  shares  of  stock, 
is  legal,  although  it  is  effected  by  the 
exclusion  from  voting,  by  the  injunc- 
tion of  a  proper  Court,  having  juris- 
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diction,  of  the  holders  of  other  shares. 
Brcvm  v.  Pacific  Mail  Oo.^  625 


See  Injunction,  6,  8,  9. 

LUflTATION,  3  to  10. 

Power  of  Attorney. 


COSTS. 

1.  Where  H.,  a  defendant  in  an  Equity 
suit  for  the  infringement  of  Letters 
Patent,  was  shown  to  have  been 
merely  a  licensor  to  his  co-defendant 
B.,  under  patents  owned  by  H.,  for 
improvements    covered    by    those 

I  patents  and  embodied  in  the  infring- 
ing machine,  and  it  did  not  appear 

'  that  H.  had  any  other  connection 
with,  or  derived  any  other  profit  from, 
the  infringement  by  B.,  the  bill  was 
dismissed  as  to  H.,  but  without  costs. 
Hussey  v.  Bradley^  134 

2.  In  a  suit  in  Equity,  for  the  infKnge- 
ment  of  Letters  Patent,  the  expenses 
of  the  plaintiff  for  Court  expenses,  in 
attending  Court,  for  the  hearing,  and 
the  expenses  of  his  counsel  to  the 
place  of  the  sitting  of  the  Court  and 
back,  on  a  motion  to  modify  the  de- 
cree, are  not  proper  items  of  taxa- 
tion, as  part  of  the  plaintiff's  bill  of 
costs  against  the  defendant,  on  a  de- 
cree in  favor  of  the  plaintiff,  on  final 
hearing.     Hwsey  v.  Bradley^        210 

3.  Nor  are  the  expenses  of  printing 
pleadings,  abstract  of  pleadings,  tes- 
timony and  briefs,  and  of  lithographic 
drawings  used  on  the  final  hearing, 
proper  items  of  taxation,  it  not  being 
shown  that  such  expenses  were,  by 
agreement  of  the  parties,  to  be 
charged  as  costs  in  the  cause,  or 
were  incurred  under  an  order  or 
rule  of  the  Court  id, 

4.  The  amount  paid  for  telegraphic  des- 
patches in  the  suit  is  allowable,  if 
shown,  by  affidavit,  to  have  been 
properly  and  necessarily  expendedief. 

5..  The  amount  paid  for  copying  papers 
to  be  used  in  the  suit  is  not  allow- 
able, id. 

6.  The  expense  of  reporting  for  the 
Court  the  argument  of  the  plaintiff^s 


counsel  on  final  hearing,  is  not  al- 
lowable,  in  the  absence  of  any  agree- 
ment hy  the  parties  that  it  shall  be 
taxed.   '  id, 

*l.  The  expense  of  such  models  as  are 
copies  of  models  deposited  in  the 
Patent  Office,  and  as  were  properly 
procured  for  use  as  a  part  of  the  evi- 
dence in  the  cause,  is  allowable ;  but 
the  expense  of  making  and  transport- 
uig  other  models  and  machines  is  not 
allowable.  id, 

8.  Where  both  parties  appealed  in  Ad- 
miralty, and  tlie  decree  below  was 
affirmed,  no  costs  of  this  Court  were 
awarded  to  either  party.  The  MUe- 
tu8,  336 

See  Amendment. 

Collision,  3,  8,  15. 
Praotice,  2,  8. 


COURTS  OP  PROBATE. 
See  Trust,  2  to  6. 


COURTS  OP  THE  UNITED  STATES. 

1.  Where  a  Court  of  the  United  States 
is  called  on  to  construe  the  laws  of  a 
State,  in  a  litigation  between  parties 
before  it,  it  is  its  duty  to  follow  the 
decisions  of  tlie  Courts  of  the  State  as 
to  such  construction.  Van  Bokelen 
v.  Brooklyn  City  R,  R.  Co.,  379 

See  Constitutional  Law,  6. 
Habeas  Corpus,  5  to  9. 
Jurisdiction,  10. 


CRIMES. 

1.  Under  the  Ist  section  of  the  Act  of 
March  3d,  1823,  (3  U.  &  Stat,  at 
Large,  *\*\\^  making  it  an  offence  to 
knowingly  present  a  false  paper  in 
support  of  a  claim  against  the  United 
States,  with  intent  to  defraud  the 
United  States,  it  is  not  necessary 
that  the  claim  should  be  one  in  favpr 
of  the  person  who  presents  tlie  false 
claim  in  its  support.  Uniitd  Slates 
V.  Kofinstamm,  222 


674 


INDBX. 


2.  The  repealing  cUuRe  of  the  Act  of 
March  2d,  1363,  (12  U,  8.  Siat.  at 
Largcj  699,)  saves  prosecutions  for 
criminal  offences  committed  under  the 
said  Act  of  March  3d,  1823,  nreviqus 
to  the  passage  of  the  Act  of  1863.  id. 

3.  The  Federal  Courts  cannot  resort  to 
the  common  law,  as  a  source  of  crimi- 
nal jurisdictioD,  and  cannot  try  any 
offenoes  except  such  as  are  in  some 
form  prohibited  by  the  Constitution 
or  by  Act  of  Congress,  tfhited  States 
V.  Barney^  294 

4.  The  crime  of  forgery,  denounced  in 
the  first  and  second  clauses  of  the  1  st 
section  of  the  Act  of  March  3d,  1823, 

I  (3  Cr.  S.  Stat  at  Large,  771,)  is  con- 
fined  to  instruments  designed  to  ob- 
tain money  from  the  United  States. 

id, 

5.  An  indictment  for  uttering,  within 
the  precincts  of  the  Custom  House  in 
the  city  of  New  York,  a  false  and 
fraudulent  bond  purporting  to  be 
given  to  tlie  United  States  under  the 
61st  section  of  the  Internal  Revenue 

i  Act  of  June  30th,  1864,  (13  U.  S. 
Stat,  at  Large,  24ft,)  relating  to  the 
exportation  of  distilled  spirits,  cannot 
be  sustained  under  tlie  said  1st  sec- 
tion of  the  Act  of  March  3d,  1823.  id. 

6.  Nor  can  an  indictment  for  forging 
such  bond  within  such  precincts,  be 
sustained  under  the  3d  section  of  the 
Act  of  March  3d,  1825,  (4  U.  S.  Stat, 
at  Large,  1 1 5.)  That  Act  is  confined 
to  offences  committed  in  places,  the 
sites  whereof  had  been  ceded  to,  and 
were  under  the  jurisdiction  of,  the 
United  States,  at  the  time  of  its 
enactment.  id. 

T.  The  case  of  United  States  r.  PatH, 
(6  Peters,  141,)  cited  and  applied,  id. 

8.  The  functions  exercised  by  a  United 
States  Commissioner,  in  committing 
a  prisoner  to  await  the  action  of  a 
grand  jury,  considered.  In  re  Mar- 
<»*»  303 

9.  The  phrase  "personal  goods  of 
another,"  in  the  16th  section  of  the 


Act  of  AprU  30th,  1790,  (1  J7.  &  Stat 
at  Large,  1 1 6,)  embraces  the  personal 
goods  of  the  United  States.  United 
States  V.  Maxon,  360 

1 0.  An  indictment  for  smuggling  goods 
from  Canada  into  the  United  States, 

.  charging  that  the  goods  were  brought 
in  without  an  invoice,  and  without 
the  payment  of  duties,  cannot  be 
maintained  under  the  19th  section  pf 
tlie  Act  of  August  30th,  1842,  (5  U. 
8.  Stat,  at  Large,  565.)  United 
States  V.  Abtton.  427 

1 1.  Such  importations  are  governed  by 
the  Act  of  March  2d,  1821,  (3  U.  A 
Stat,  at  Large,  616,)  which  requires 
only  the  delivery  to  the  Collector  of 
the  verified  manifest  of  goods  im- 
ported from  an  adjacent  foreign  ter- 
ritory and  the  payment  of  the  du- 
ties, id, 

12.  The  words,  "and  shall  be  thereof 
convicted,"  in  tlie  62d  section  of  the 
Internal  Revenue  Act  of  July  13th, 
1866,  (14  U.  S.  Stat,  at  Large,  168,) 
which  makes  it  an  indictable  offence 
to  bribe  an  officer  of  the  United 
States,  are  to  be  treated  as  surplus- 
age.    United  States  v.  Stem,        612 

13.  A  person  is  not  liable  to  indictment 
under  the  23d  section  of  the  Internal 
Revenue  Act  of  July  13th,  1866,  (14 
U.  8.  Stat,  at  Large,  153,)  for  carry- 
ing on  the  business  of  a  distiller 
without  having  paid  a  special  tax, 
where  he  has  complied  with  the  pro- 
visions of  the  24th  section  of  the  Act, 
as  to  giving  a  notice  and  a  bond,  &c., 
and  a  spedal  tax  has  been  assessed 
against  him  by  the  assessor  and  re- 
turned to  the  collector,  but  ten  days 
have  not  elapsed  since  the  receipt  by 
the  collector  of  the  assessment  list 
United  States  v.  Shea,  545 

See  Constitutional  Law,  6  to  7. 
Extradition. 
Habeas  Corpus,  6  to  9. 
Indictment. 
Jurisdiction,  1  to  3. 
Martial  Law,  4. 
Practice,  3. 
Slave  Trade. 
Treason. 
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DAMAGES. 

1.  Where  a  cargo  of  iron,  carried  by  a 
vessel  under  a  contract  of  affreight- 
ment, was  sunk,  and  its  owner,  after 
notice  to  the  owner  of  the  vessel, 
raised  and  saved  the  iron :  Held^  in 
a  suit  to  recover  damages  for  the 
non-delivery  of  the  iron,  that  it  was 
proper  to  allow,  as  such  damages,  the 
expense  of  raising  the  iron.  The 
tSunswickj  280 

2.  The  rule  of  damages  for  the  loss  of 
cargo  by  a  collision,  is  not  the  market 
value  of  the  cargo  at  the  port  of  des- 
tination, or  any  general  increased 
market  value  thereof  that  took  place 
between  the  time  of  the  shipment 
and  the  time  of  the  collision.  The 
Ocean  Queen^  493 

3.  The  proper  rule  is  the  value  of  the 
cargo  at  the  port  of  shipment,  and 
all  expenses  of  lading  it  on  board 
and  transporting  it  to  the  place  of 
collision,  and  interest  at  the  rate  of 
six  per  cent,  per  annum  from  the  time 
of  the  collision.  id. 

See  Collision,  3,  8,  14,  18,  19. 
Equity,  20. 

DEED. 

1.  A  deed  of  land  held  adversely  to  the 
grantor,  under  color  of  title,  given 
when  he  is  out  of  possession  of  such 
land,  is  void,  even  though  the  ad- 
verse holding  and  the  possession  un- 
der it  are  founded  on  a  forged  deed 
purporting  to  have  been  given  by 
such  grantor.    Bunce  v.   GaUagheTj 

481 

See  Equity,  8  to  12. 
DISTRICT  COURT. 

See  FORFEITUEE,  4. 

PsAcncE,  5,  6. 

DRAFT. 

1.  A  person  who  is  drafted  into  the 
service  of  the  United  States,  under 


the  Act  of  March  3d,  1863,  (12  IT.  S. 
StcU.  at  Large,  731,)  is  in  the  custody 
and  under  the  control  of  the  Provost- 
Marshal  from  the  time  he  reports  to 
him  for  duty,  at  tlie  designated  ren- 
dezvous, in  pursuance  of  notice  to 
that  effect,  after  the  draft  has  taken 
place.     In  re  Irons^  166 

2.  Afier  the  Board  of  Enrolment  has, 
under  that  Act,  made  and  published 
a  decision  declaring  a  person  exempt 
from  draft,  on  an  election  to  that  ef- 
fect made  in  regard  to  him  by  his 
widowed  mother,  it  has  no  power  to 
revise  or  reverse  that  decision,      id. 

See  Duties,  10,  11. 


DUTIES. 

1.  The  20th  section  of  the  tariff  Act 
of  August  30th,  1842,  (5  U.  S.  Siat 
at  Large,  565,)  in  regard  to  the  rate 
of  duty  on  non-enumerated  articles, 
was  not  repealed  by  the  Act  of  July 
30th,  1846,  (9  Id.,  42,)  or  by  the  Act 
of  March  3d,  1857,  (U  Id.,  192.) 
Field  V.  ScheU,  1 

2.  After  imported  goods  have  been 
seized  by  a  Collector,  as  having  been 
invoiced  and  entered  below  their 
value,  to  defraud  the  revenue,  and 
have  been  libelled  for  forfeiture,  and 
discharged  on  a  trial,  the  Collector 
may  still  impose  upon  them  the  ad- 
ditional duty  of  twenty  per  cent,  ad 
valorem,  for  undervaluation,  provided 
for  by  tiie  8th  section  of  the  Act  of 
July  30th,  1846,  (9  U.  S.  Stat,  at 
Large,  43.)    Falleck  v.  Barney^      38 

3.  If  such  additional  duty  is  paid,  it 
cannot  be  recovered  back,  unless  a 
proper  protest  against  its  payment 
is  made  at  the  time  of  such  payment. 

id. 

4.  A  deputy  or  acting  Collector  has 
power  to  appoint  a  merchant-ap- 
praiser, on  a  re-appraisement,  and  to 
administer  the  oath  to  him.  id. 

5.  All  objections  to  the  qualifications 
of  the  merchant-appraiser  must  be 
made  at  the  time  of  the  ro-appraise- 
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ment.    If  not  bo  made,  they  will  be 
deemed  to  have  been  waived.        id. 

6.  Where  imported  goods  were  entered 
for  warehouse,  under  the  Act  of 
March  28th,  1854,  (10  II.  S.  Stai.  at 
Large,  270,)  but,  before  they  were  re- 
moved to  the  wareliouse,  the  importer 
applied  to  the  Collector  for  a  permit 
to  land  the  goods  for  consumption, 
and  the  Collector,  under  instructions 
from  the  Treasury  Department, 
charged  him  fer  half  a  month's  stor- 
age of  the  goods,  although  they  had 
remained  all  the  time  on  board  of 
the  vessel  in  which  they  were  im- 
ported, and  the  importer  paid  the 
amount  under  protest,  and  then  sued 
the  Collector  to  recover  it  back: 
Held,  that  the  charge  was  an  illegal 
one,  but  that  the  payment  of  it  was 
voluntary,  as  the  importer  might 
have  allowed  the  goods  to  go  to  the 
warehouse  and  have  withdrawn  them 
from  there ;  and  that,  therefore,  the 
amount  paid  could  not  be  recovered 
back.     Irvin  v.  Sdiellj  157 

7.  Under  the  5th  section  of  the  Act  of 
March  3d,  1857,  (11  U.  S.  Stat,  at 
Large,  195,)  the  entry  of  goods  with- 
in ten  days  after  which  notice  of  dis- 
satisfaction witli  the  decision  of  the 
Collector  must  be  given  to  him  by 
the  importer  or  bis  agent,  in  order  to 
autliorize  a  subsequent  suit  to  re- 
cover back  an  excess  of  duties  paid 
under  protest,  is,  in  the  case  of  goods 
entered  for  warehousing,  the  entry 
for  withdrawal  of  such  goods  and  not 
tlie  entry  for  warehousing.  Jsdin  v. 
Barney,  185 

8.  Where  no  warehouse  entry  of  im- 
ported goods  was  made,  but  the  im- 
porter wrote  on  the  entry  the  words 
*' vessel,  as  warehouse,"  and  the 
goods  remained  in  the  vessel  only 
two  days  beyond  tlie  period  allowed 
for  the  discliarg^  of  the  cargo,  and 
the  Collector  exacted  ten  dollars  for 
half  storage :  Held,  that  tlie  charge 
was  illegal.     Ogden  v.  Barney,      189 

9.  Tliis  case  distinguished  from  that  of 
Irvin  V.  ScheU,  {ante,  p.  157.)         id. 

10.  Under  the  58th  section  of  the  Act 
of  March  2d,  1799,  (1  U.  8.  Stat  at 


Large,  671,)  both  draft  and  tare  are 
allowable  on  sug^r  imported  in  bags, 
and  subject  to  duty  by  weight.  Na- 
pier V.  Barney,  191 

11.  Draft  and  tare,  explained.  t^ 

12.  Under  the  3d  section  of  the  Act  of 
August  5th,  1861,  (12  U.  S.  StaL  at 
Large,  293,)  in  regard  to  discrimina- 
ting duties,  the  ten  per  cent  ad  val- 
orem duty  imposed  by  that  section  is 
imposed  only  as  an  additional  duty 
to  duties  imposed  by  that  Act,  and 
cannot  be  imposed  on  g^ods  which 
are  not  charged  with  a  duty  by  that 
Act     Echeverria  v.  Barney,         193 

13.  Under  the  tariff  Act  of  July  30th, 
1846,  (9  U.  &  Stat  at  Large,  44,)  as 
amended  by  the  tariff  Act  of  March 
3d,  1857,  (11  Id.  192,)  coral,  cut  into 
the  form  of  a  cameo  and  not  set,  and 
known  as  a  coral  cameo,  in  com- 
merce, is  liable  to  a  duty  of  24  per 
cent  ad  valorem,  under  schedule  C 
of  the  former  Act,  as  amended  by 
the  latter  Act,  as  "  coral,  cut  or  man- 
ufactured,'* and  is  not  liable  to  a 
duty  of  only  8  per  cent  ad  valorefn, 
as  "  cameos,  not  set. "  Bailey  v.  ScheU, 

195 

14.  The  specific  description  in  the  Act 
of  1846  must  prevail  over  the  com- 
mercial designation  known  at  the 
time  of  the  passage  of  that  Act.    id. 

15.  Gunny  cloth,  known  in  commerce 
by  that  name,  and  being  a  manufac- 
ture of  jute,  is,  under  the  tariff  Act 
Of  July  14th,  1862,  (12  U.  S  Stat  at 
Large,  554,)  liable  to  duty,  under  the 
5th  subdivision  of  the  10th  section, 
as  a  manufacture  of  jute,  and  is  not 
liable  to  duty  under  the  11th  section, 
as  cotton  bagging,  or  as  a  manufac- 
ture not  otherwise  provided  for, 
"  suitable  for  the  uses  to  which  cot- 
ton bagging  is  applied,"  although 
used  for  rebaling  cotton.  Troost  v. 
Barney,  196 

16.  Where,  in  the  19th  section  of  the 
tariff  Act  of  March  2d,  1861,  (12  U. 
8.  Stat  at  Large,  188,)  a  duty  of  10 
per  cent  ad  valorem  was  imposed  on 
"Peruvian  bark,"  and,  in  the  23d 
section  of  the  same  Act,  the  same 
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1  article  was  exempted  from  duty: 
Mddf  that,  as  the  two  provisions  were 
repugDant,  the  last  one  must  prevail, 
as  speaking  the  final  and  latest  in- 
tent of  the  law  makers.  Fotoera  v. 
Barney,  202 

17.  In  cases  of  serious  ambiguity  in  the 
language  of  a  tariff  Act,  or  doubtful 
classification  of  articles,  the  construc- 
tion must  be  in  favor  of  the  importer, 
as  duties  are  never  imposed  upon  the 
citizen  upon  vague  or  doubtful  in- 
terpretations, id. 

18.  Under  the  14th  section  of  the  tariff 
Act  of  July  I4th,  1862,  (12  U.  S.  Stat 
at  LargCy  667,)  rice,  the  growth  of  a 
country  beyond  the  Gape  of  Good 
Hope,  imported  into  England  in  an 
nncleaned  state,  and  there  cleaned, 

•  and  thence  imported  into  the  United 
States,  is  liable  to  a  duty  of  10  per 
cent  ad  valorem^  in  addition  to  the 
duty  imposed  by  the  8th  section  of 
the  same  Act,  on  cleaned  rice,  when 
imported  into  the  United  States  di- 
rectly from  the  place  of  its  growth. 
WHUama-v,  Barney,  219 

19.  The  cleaning  of  the  rice  in  England 
does  not  change  its  identity  as  rice, 
or  cause  it  to  cease  to  be  the  growth 
or  production  of  a  country  beyond 
the  Cape  of  Good  Hope.  id 

20.  Calcutta,  in  the  British  East  Indies, 
is  to  be  regarded  as  a  country  beyond 
the  Cape  of  Good  Hope,  under  the 
14th  section  of  the  tariff  Act  of  July 
14th,  1862,  (12  U,  8,  Stat  at  Large, 
557,)  which  imposes  an  additional 
duty  of  10  per  cent  ad  valorem  on 
goods,  the  growth  or  product  of  coun- 
tries beyond  the  Cape  of  Good  Hope, 
when  imported  into  the  United  States 
from  places  this  side  of  it.  Camp- 
beR  V.  Barney,  221 

21.  Under  the  joint  resolution  of  April 
29th,  1864,  (13  U,  S.  Stat,  at  Large, 
405,)  and  the  20th  section  of  the  Act 
of  June  30th,  1864,  (Id,,  216,)  the  le- 
gal duty  payable  upon  a  consumption 
entry  of  imported  teas,  made  April 
2dth,  1864,  was  30  cents  per  pound. 
Smith  V.  Draper,  238 

22.  The  20th  section  of  the  Act  of 

voL  v.— 87. 


June  30th,  1864,  did  not  have  a  re- 
troactive effect.  Its  intention  was  to 
equalize  the  operation  of  the  joint 
resolution  of  April  29th,  1 864,  as  be- 
tween two  classes  of  persons — those 
whose  goods,  owing  to  a  failure  to 
enforce  the  resolution  until  a  late 
hour  on  the  30th  of  April,  had  g^ne 
into  consumption  upon  payment  of 
the  former  rates  of  duty,  and  those 
who,  on  later  hours  of  the  same  day, 
had  been  compelled  to  pay  the  extra 
duty  of  50  per  cent  upon  similar  en- 
tries ;  but  it  made  no  provision  for 
tliose  who,  although  their  goods 
arrived  on  the  29th  or  30th  of  April, 
did  not  on  those  days  enter  them  for 
consumption.  id. 

23.  Under  the  Act  of  June  30th,  1864. 
all  teas  in  warehouse  on  the  1st  or 
July,  1864,  were  subject  to  a  duty  of 
26  cents  per  pound,  when  afterwards 
withdrawn  for  consumption.  id. 

24.  The  Act  of  February  26th,  1845, 
(5  U.  S.  Stat  at  Large,  727,)  requir- 
ing a  written  protest  against  the  pay- 
ment of  duties,  in  order  to  sustain  au 
action  against  the  Collector,  to  re- 
cover them  back,  applies  to  the  pay- 
ment of  unascertained  and  estimated 
duties,  which  are  to  be  afterwards 
liquidated,  and  the  protest  may  be 
made  at  the  time  of  the  final  liquida- 
tion.   Moke  V.  Barney,  274 

25.  The  fact  that  the  Collector  exacts 
duties  in  violation  of  instructions, 
does  not  supply  the  want  of  a  pro- 
test, id 

26.  Under  the  7th  section  of  the  Act  of 
March  7th,  1864,(13  U.  8.  Stat  at 
Large,  16,)  an  additional  duty  of  forty 
cents  per  gallon  was  imposed  on  all 
distilled  spirits  imported  from  foreign 
countries  prior  to  the  passage  of  that 
Act.      Westfali  v.  J^iook,  383 

27.  The  fact  that  sach  spirits  were  in  a 
bonded  warehouse  at  the  time  of  the 
passage  of  that  Act  does  not  exempt 
them  from  such  tax.  id, 

28.  Under  that  Act,  such  duty  is  to  be 
collected  in  such  manner  as  the  Sec- 
retary of  the  Treasury  may  direct, 
and  he  has  power  to  direct  it  to  bd 
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paid  to  a  Collector  of  Internal  Reve- 
nue, id. 

Bee  Cbimbs,  10,  11. 

E 

ENTRY. 
See  DimBB,  7  to  9. 

EQUITY. 

1.  Wliere  a  certificate  of  a  division  of 
opinion  on  the  question  of  the  juris- 
diction  of  this  Court  to  entertain  a 
bill  in  equity,  sent  from  this  Court  to 
the  Supreme  Court,  is  dismissed  by 
that  Court  because  of  an  equal  divi- 
sion of  opinion  in  that  Court,  and  the 
mandate  to  Ihia  Court  directs  it  to 
proceed  in  the  cause  in  conformity 
to  law  and  the  rules  and  proceedings 
in  such  cases  provided,  it  becomes 
the  duty  of  this  Court  to  enter  a  de- 
cree dismissing  the  bilL  Coleman  v. 
Hudson  Bivtr  Bridge  Co.,  56 

2.  From  such  decree,  an  appeal  may  be 
taken  and  the  case  be  reviewed  in 
the  Supreme  Court,  the  same  as  if 
the  decree  were  pronounced  by  the 
judgment  of  this  Court.  id. 

3.  A  provisional  injunction  granted  on 
the  filing  of  the  bill  falls  with  the 
dismissal  of  the  bill.  id. 

4.  The  provisions  of  the  Acts  of  Sep- 
tember 24th,  1789,  (1  U.  8,  Stat  at 
Large,  85,  §  23,)  and  March  3d,  1803, 
(2  id.,  244,  §  2,)  do  not  operate  to 
continue  such  injunction.  id, 

5.  A  bill  of  peace,  founded  on  the  idea 
that  all  persons  charged  with  a  tax 
under  the  99th  section  of  the  Internal 
Revenue  Act  of  June  30tli,  1864, 
(13  U.  8i  Stai.  at  Large,  273,)  have 
such  a  unity  of  interest  in  contesting 
the  tax,  that  they  may  join  as  plain- 
tiffs in  a  bill  to  restrain  the  assess- 
ment and  collection  of  such  tax,  and 
that  a  determinate  number  of  such 
persons  may  appear  in  the  name  of 
themselves  and  for  the  rest,  will  not 
lie.     Cutting  v.  Gilbert^  259 

6*.  To  authorize  such  a  joinder  of  plain- 
tiffs, their  interest  must  bo  not  only 


one  in  the  question,  but  one  in  com- 
mon in  the  subject  matter  of  the  suit 

id. 

7.  The  provision  of  the  16th  section  of 
the  Judiciary  Act  of  September  24th, 
1789,  (1  U.  &  Stal  at  Large,  82,) 
that  suits  in  Equity  shall  not  be  sus- 
tained in  either  of  the  Courts  of  the 
United  States,  in  any  case  where 
plain,  adequate  and  complete  remedy 
may  be  had  at  law,  is  merely  declar- 
atory, and  does  not  exclude  the 
Courts  of  the  United  States  from  any 
part  of  the  field  of  equitable  reme- 
dies.    Bunce  v.  Gallagher ,  481 

8.  A  suit  in  Equity  to  annul  a  foiled 
deed  of  land  and  have  it  cancelled, 
and  the  record  of  it  declared  void, 
brought  by  the  legal  owner  of  the 
land,  who  is  the  grantor  named  in 
the  forged  deed,  while  he  is  out  of 
possession  of  the  land,  is  not  taken 
out  of  equitable  jurisdiction  by  the 
fact  that  the  deed  is  void.  id. 

9.  It  is  not  necessary,  before  bringing 
such  suit,  that  the  legal  owner  should 
establish  his  title,  and  obtain  posses- 
sion of  the  land,  by  ejectment  at 
law.  id. 

10.  The  question  whether  the  deed  is 
forged  or  not,  involves  no  question  as 
to  the  title  of  the  land.  id, 

11.  Such  a  suit  is  peculiarly  one  of 
equitable  cognizance.  id. 

12.  On  the  trial  of  such  a  suit,  proof, 
on  the  part  of  the  plaintiff,  of  the 
forgery  of  his  signature  to  the  forged 
deed,  and  that  the  person  who  ac- 
knowledgfed  its  execution  was  not  the 
plaintiff,  is  not  open  to  objection,  as 
violating  the  rule  that  a  party  cannot 
discredit  a  paper  which  he  produces 
in  evidence.  id. 

13.  As  to  parties,  all  persons  who  have 
an  interest  in  the  object  to  be  at- 
tained by  a  suit  in  Equity,  must  be 
joined.  id. 

14.  Those  whose  interests  are  in  har- 
mony, and  only  those,  should  be 
jomed  as  plaintiffs.  id. 

1 5.  The  authority  conferred  by  a  power 
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of  attorney  is  suspended  by  the  sub- 
sequent insanicy  of  the  person  who 
gave  the  power.  id. 

16.  A  Court  of  Equity  will  hesitate  to 
dismiss  a  suit  for  the  want  of  proper, 
or  for  the  joinder  of  improper,  par- 
ties, where  the  difficulty  can  be  reme- 
died, or  where  the  relief  sought  can 
be  given  without  imp  airing  or  jeop- 
ardizing the  interest  of  any  one.   id. 

17.  Where  a  misjoinder  of  parties  is 
apparent  on  the  face  of  a  bill,  it 
should  be  taken  advantage  of  by  de- 
murrer or  answer,  or  it  will  be 
deemed  to  be  waived. 

18.  Tn  an  agreement  between  H.  and 
W.,  it  was  provided :  (1.)  That  W. 
should  have  the  option  of  taking 
1,875  shares  of  stock  in  a  certain 
company,  and  certain  presses,  on  the 
following  terms  and  conditions, 
namely,  the  payment  of  $3,000   in 

,  30  days,  $1,000  in  60  days,  $1,000  in 
90  days,  $7,000  in  9  months  and 
$3,000  in  12  months;  (2.)  That,  on 
the  payment  of  $3,000,  a  cotton  com- 
press was  to  be  delivered  to  W.,  and. 
on  the  payment  of  $150,  in  addition, 
a  plantation  press  was  to  be  delivered 
to  him;  (3.)  That,  on  payment  of 
any  sum  of  $1,000,  or  upwards,  a 
pro  rata  amount  of  the  whole  of  the 
Block  proposed  to  be  delivered  to 
"W.  by  the  contract,  and  a  pro  rata 
amount  of  2,500  other  shares  of  stock 
in  the  same  company,  owned  by  W., 
but  held  by  H.  as  collateral  security, 
should  bo  delivered  to  W.,  as  rapidly 
as  such  payments  were  made :  Hddj 
that  W.  had  the  option,  under  the 
agreement,  to  pay,  at  any  time  with- 
in the  times  and  amounts  limited, 
the  sum  of  $1,000.  and  receive  the 
proportion  of  stock  thereto  belong- 
ing, and  thatf  on  the  tender  of  any 
such  $1,000,  the  pro  rata  proportion 
of  shares  belonging  to  it  became,  in 
Equity,  the  property  of  W.  W fleeter 
v.  Helmbold,  503 

19.  Udd,  also,  that  the  refusal  by  H. 
to  accept  a  tender  when  made,  did 
not  confer  on  W.  a  right  to  any  more 
shares  than  the  pro  raia  proportion 
represented  by  the  sum  tendered, 
and  that,  as  to  all  sums  not  tendered 


within  the  times  limited  by  the 
agreement,  W.  forfeited  his  option  in 
regard  to  the  pro  rata  proportion  of 
shares  represented  by  such  sums. 


id. 


20.  A  claim  by  W.  against  H.,  for  dam- 
ages for  delaying  to  assign  a  patent, 
under  an  agreement  to  assign  it,  and 
for  discouraging  parties  from  buying 
the  patented  machines,  Jield^  not  to 
be  a  subject  for  affirmative  relief  in 
Equity,  in  this  suit,  or  for  equitable 
set-off,  in  this  suit,  against  any  sum 
due  by  W.  to  H.  id, 

21.  Where  an  affidavit,  to  oppose  a 
motion  for  an  injunction,  is  made  by 
a  defendant,  in  a  suit  in  equity,  and 
suoh  affidavit  denies  one  of  the  alle- 
gations of  the  bill,  but  does  not  deny 
other  material  allegations  charged  as 
within  the  knowledge  of  the  defend- 
ant individually,  every  intendment 
must  be  taken  most  strongly  against 
the  defendant,  as  an  admission  of  all 
the  matters  stated  In  the  bill,  which 
the  affidavit  does  not  controvert. 
Brovm  v.  Pacific  Mail  Co.y  525 

22.  In  order  to  deprive  a  Court  of  the 
United  States  of  jurisdiction  in  Equi- 
ty, because  the  remedy  at  law  is 
plain,  adequate  and  complete,  the 
remedy  at  law  must  be  as  efficient  to 
the  ends  of  justice,  and  its  complete 
and  prompt  administration,  as  the 
remedy  at  law.  id. 

23.  It  is  common,  to  produce  a  positive 
effect,  through  an  injunction  out  of 
chancery,  by  means  of  a  prohibitory 
order,  and  a  mandatory  order  is,  in 
Courts  of  Equity,  seldom  denied,  un- 
less the  remedy  at  law  is  perfectly 
adequate.  id, 

24.  A  case  of  irreparable  injury  to  the 
plaintiff,  and  one  where  no  such  in- 
jury can  be  produced  to  the  defend- 
ant, is  one  eminently  of  equity  juris- 
diction, id. 

See  Costs,  1. 

Income  Tax,  3. 
Injunctiok. 
Jurisdiction,  10. 
Parties. 
Patent,  4  to  6. 


580 


INDEX. 


Practice,  8,  9. 
Trust,  6. 


EVIDENCE. 

1.  On  the  trial  of  an  action  for  the  vio- 
lation of  a  copyright  of  a  play,  it  is 
not  competent,  for  the  purpose  of 
showing  that  the  play  was  dramatized 
from  a  certain  book,  to  prove  by  a 
witness  a  part  of  the  contents  of  the 
book,  or  the  identity  or  resemblance 
between  such  part  and  passages  in 
the  play,  neither  the  book  nor  the 
play  being  produced  in  Court,  nor 
any  reason  for  their  non-production 
being  shown.     Boudcault  v.  Ibx,  87 

2.  Nor  is  it  competent,  on  the  produc- 
tion of  the  book,  to  ask  a  witness  to 
take  the  book  and  say  whether  its 
scenery,  incidents  and  language  are 
not  substantially  the  same  as  those 
of  the  play,  the  play  not  being  pro- 
duced Dor  its  contents  proved,      id. 

3.  Where  an  accomplice  with  the  de- 
fendant in  an  indictment  is  examined 
as  a  witness  for  the  prosecution,  his 
wife,  not  being  an  accomplice  herself, 
is  a  competent  witness  to  prove  any 
independent  facts  not  sworn  to  by 
her  husband,  and  not  forming  any 
part  of  his  acts,  although  those  facts 
fasten  a  guilty  knowledge  on  the  de- 
fendant    United  States  y.  Hom^  102 

4.  On  the  trial  of  an  indictment  for  car- 
rying on  the  business  of  a  retail  dealer 
in  liquors,  on  a  day  named,  without 
having  taken  out  a  license  therefor, 
as  required  by  the  Internal  Revenue 
law,  evidence  is  competent,  of  the 
sale  of  a  glass  of  liquor  on  the  next 
subsequent  day,  from  a  store  long  oc- 
cupied by  the  defendant,  and  in  a 
bar-room  therein  fitted  up  as  a  retail 
liquor  shop.     United  States  v.  RUey^ 

204 

'5.  The  admissions  of  an  alleged  co-con- 
spirator, made  after  the  conspiracy 
has  terminated,  and  not  in  the  pres- 
ence of  the  accused,  are  not  evidence 
against  the  latter.    In  re  Martin^ 

303 

6.  Communications  which  pass  between 


client  and  counsel  are  inviolable,  and 
the  latter  cannot  be  compelled  to  dis- 
close them.  *        id. 

7.  The  question  of  fraud  or  deceit,  on 
a  trial,  as  a  matter  of  fact,  involves 
an  inquiry  of  much  latitude,  and  an 
appellate  Court  will  allow  considera- 
ble indulgence  in  revising  questions 
as  to  the  admission  or  rejection  of 
evidence ;  and  the  error  must  not 
only  be  striking,  but  must  necessari- 
ly have  been  calculated  to  mislead 
the  jury,  before  the  verdict  will  be 
interfered  with.  Walker  v.Satox- 
hurstj  494 

See  Equity,  8. 

Extradition,  5  to  9. 
Habeas  Corpus,  8,  9. 
Internal  Revenue,  11  to  1 6, 

22. 
Lien,  4  to  7. 
Patent,  14. 
Practice,  4. 
Slave  Trade,  2,  3. 
Trial,  3. 


EXECUTOR. 

55sc  Jurisdiction,  18,  19. 
Trust,  1. 


EXTRADITION. 

1.  This  Court  has  power,  on  a  writ  of 
habeas  corpus^  in  conjunction  with  a 
writ  of  certiorari,  to  revise  the  action 
of  a  Commissioner  of  this  Court, 
committing  a  fugitive  from  justice 
for  surrender  under  an  extradition 
treaty  between  the  United  States  and 
a  foreign  country.    In  re  Henrich, 

414 

2.  This  Court  will  look  into  the  evidence 
on  which  the  judgment  of  the  Com- 
missioner rested,  and  will  pass  upon 
its  weight,  as  well  as  upon  its  com- 
petency, id 

3.  UndeiT  a  warrant  issued  by  a  Justice 
of  the  Supreme  Court,  directed  to 
the  Marshals  of  the  United  States 
for  any  District  respectively,  and 
to  their  deputies,  or  the  deputies  of 
any  of  them,  or  to  any  of  said  depu- 
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ties,  commanding  them,  and  each  of 
ihem,  to  arrest  such  alleged  fugitive 
for  such  surrender,  and  bring  him 
before  the  said  Justice,  or  a  Commis- 
sioner named  therein,  or  some  other 
magistrate,  at  New  York,  a  deputy 
of  the  Marshal  of  the  United  States 
for  the  Southern  District  of  New 
York  has  the  right  to  arrest  such 
person  in  Wisconsin,  and  bring  him 
before  such  Commissioner,  and  such 
Commissioner  has  jurisdiction  of  the 
case,  under  such  an  arrest  id. 

# 

4.  Where  the  crime  is  forgery,  the 
complaint  on  which  such  warrant  is 
founded  may  charge  more  than  one 
forgery.  id 

6.  The  Act  of  June  22d,  1860,  (12  CT. 

8,  Stat,  at  Large^  84,)  enlarges  the 
class  of  documentary  evidence  whicli 
may  be  adduced  in  support  of  the 
charge  of  criminality,  beyond  that 
authorized  by  the  Act  of  August 
12th,  1848,(9  U.  8,  8tat.  at  Large, 
302,)  so  as  to  admit  any  depositions, 
warrants,  or  other  papers,  or  copies 
of  the  same,  which  are  so  authenti- 
cated that  the  tribunals  of  the  coun- 
try where  the  offence  was  committed 
would  receive  them  for  the  same 
purpose.  id 

6.  The  proper  form  of  such  authentica* 
tion  considered.  id, 

7.  The  decision  of  the  Commissioner 
sustained.  id 

8.  Rules  prescribed  for  the  conduct  of 
proceedings  under  extradition  trea- 
ties: 

(1.)  Demand  for  surrender  and 
mandate  of  the  President ; 

(2.)  Previous  designation  of  the 
Commissioner  before  whom 
the  warrant  of  arrest  is  re- 
turnable ; 

(3.)  Certificates  to  documentary 
evidence ; 

(4.)  Record,  by  the  Commissioner, 
of  the  proceedings  before 
him; 

(6.)  Verified  translations  of  doc- 
uments in  foreign  languages; 

(6.)  Contents  of  complaint.        id, 

9.  Where  the  Commissioner  acts,  in 


such  a  case,  on  legal  evidence,  thld 
Court  will  not  reverse  his  judgment, 
except  for  substantial  error  in  law, 
or  for  such  manifest  error  in  fact  as 
would  warrant  a  Court  in  granting  a 
new  trial  for  a  verdict  against  evi- 
dence, id 

10.  No  appeal  lies  from  the  decision  of 
this  Court,  on  a  habtas  corptUj  in  an 
extradition  case.  id. 


FERRY. 

See  Collision,  4  to  8. 
Steajiboat. 


FOREIGN  CORPORATION. 
See  JuRiSDionoN,  4  to  7. 


FORFEITURE. 

1.  Under  the  Act  of  August  6th,  1861, 
(12  U.  &  Stat  at  Large,  319,)  a  for- 
feiture of  property  is  provided  for 
only  in  caae  the  property  is  employed, 
with  tlie  knowledge  or  consent  of  its 
owner,  in  aid  of  insurrection.  Uhi- 
tedSkUes  v.  1,766  J^iares.  231 

2.  By  that  Act,  one-half  of  the  proceeds 
of  a  forfeiture  under  that  Act  goes  to 
the  informer,  id, 

3.  The  whole  of  the  proceeds  of  a  for- 
feiture under  the  Act  of  July  17th, 
1862,  (/d.,  589,)  goes  to  the  United 
States.  id 

4.  A  District  Court  of  the  United 
States  in  New  York*  cannot  acquire 
jurisdiction  in  rem,  to  declare  a  for- 
feiture, under  those  Act,  of  shares 
in  the  capital  stock  of  an  Illinois  cor- 
poration, id. 

5.  The  seizure  of  enemy  property,  by 
the  United  States,  as  prize  of  war,  on 
land,  Jure  belli,  is  not  authorized  by 
the  law  of  nations,  and  can  be  upheld 
Only  by  an  Act  of  Congress.  id. 
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6.  Under  the  said  Acts  of  August  6th, 
1861,  aod  July  17  th,  1862,  the  pro- 
ceeding^ to  condemn  en^my  property, 
when  seized,  must  conform  to  the 
proceeding's  in  Admiralty  and  rev- 
enue cases.  '  id, 

7.  An  alien  enemy  has,  under  those 
Acts,  a  right  to  appear  as  claimant 
of  his  property  sought  to  be  con- 
demned, as  forfeited,  by  a  prosecu- 
tion in  rem  under  those  Acts,  and  to 
answer  and  defend  the  suit.         id, 

FORGERY. 

8ee  Crimes,  4  to  7. 
Dbed. 

Equitt,  8  to  12. 
Extradition,  4. 

FRAUD. 
See  Bank,  4. 

EVIDEKOE,  7. 

G 

GOOD-WILL. 

1.  What  the  incorporeal  right,  called 
"  good- will,"  considered  as  property 
capable  of  conveyance,  does  and  does 
not  carry  with  it.  Sheldon  v.  Hough- 
ton, 2S5 

2.  "  Grood-will "  may  adhere  to  or  spring 
out  of  corporeal  property,  but  corpo- 
real property  cannot  adhere,  as  an 
incident,  to  "g^od-will."  id. 

3.  A  "  good- will "  which  rests  only  on 
the  voluntary  and  unconstrained  for- 
bearance of  those  who  are  engaged 
in  a  particular  trade,  is  not  property, 
in  any  sense  known  to  the  law.    ii. 

GRAND  JURY. 

See  Crimes,  8. 

Habeas  Corpus  8,  9. 

H 

HABEAS  CORPUS. 
1.  An  order  from  a  subordinate  in  the 


War  Department  to  a  Marshal  of  the 
United  States,  who  holds  in  custx>dy 
a  person  arrested  by  him  under  said 
orders,  not  to  produce  such  person 
before  a  Court  of  the  United  States, 
under  a  writ  of  habeas  corpus  issued 
by  it  to  such  Marshal,  requiring  him 
to  produce  before  it  the  body  of  such 
person,  is  no  justification  to  such 
Marshal  for  disobeying  such  writ 
Ex  parte  Field,  63 

2.  The  President  of  the  United  States 
had  authority  to  issue  his  Proclama- 
tion of  September  24th,  1862,  (13  U, 
S.  StaU  at  Large,  730,)  proclaiming 
martial  law  and  the  suspension  of  the 
writ  of  habeas  corpus  in  the  case  of 
military  arrests.  id. 

3.  Such  writ  having  been  issued  and  so 
disobeyed  by  such  Marshal  before 
the  issuing  of  such  Proclamation,  the 
fact  that  such  Proclamation  had  been 
issued  was  taken  into  consideration 
by  the  Court,  in  punishing  the  Mar- 
shal for  his  contempt,  and  a  fine  of 
$100  was  imposed  upon  him,  and  he 
was  not  permitted  to  act  as  an  officer 
of  the  Court  until  he  had  paid  the 
fine.  id, 

4.  A  jailor  who  acted  as  the  mere  serv- 
ant of  the  Marshal,  in  disobeying 
the  writ,  was  discharged  without 
punishment.  id. 

5.  The  Courts  of  the  United  States  have 
power,  under  the  14ih  section  of  the 
Judiciary  Act  of  September  24th, 
1789,(1  U.&Stat.  at  Large,  Bl,)  io 
issue  the  writ  of  certiorari,  as  ancil- 
lary to  tlie  writ  of  habeas  corpus,  as 
a  means  of  rendering  their  jurisdic- 
tion under  the  latter  writ  effective. 
In  re  Martin,  303 

6.  Where  a  prisoner  is  committed  by  a 
United  States  Commissioner,  to  await 
the  action  of  a  grand  jury  of  a  Circuit 
Court  of  the  United  States,  that  Court 
in  connection  with  a  habeas  corpus,  to 
inquire  into  the  cause  of  his  com- 
mitment, has  power  to  issue  a  certio- 
rari to  the  Commissioner,  to  bring  up 
the  proceedings  which  took  place  be- 
fore him.  id. 

7.  The  Court,  on  a  habeas  corpus,  is  not 
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concluded  by  the  finding  of  the  com- 
mitting magistrate,  but  may  go  be- 
hind his  order  of  commitment,  and, 
by  a  certiorari^  look  into  the  evidence 
tfl^en  before  him.  id. 

8.  To  this  end,  the  Court  may  require 
the  production  before  it  of  the  min- 
utes of  oral  evidence  taken  by  the 
Commissioner,  and  of  any  written  de- 
positions, and  may  examine  the  Com- 
missioner as  to  evidence  taken  by 
him  and  not  rednced  to  writing,  and 
as  to  lost  minutes  of  evidence.      id. 

9.  A  prisoner  committed  by  a  United 
States  Commissioner,  for  a  crime 
against  the  United  States,  to  await 
the  action  of  a  grand  jury  of  this 
Court,  was  discharged  by  this  Court, 
on  habeas  corpus^  on  the  ground  that 
the  evidence  before  the  Commission- 
er, brought  up  on  certiorari,  was  not 
sufficient  to  warrant  his  commit- 
ment id. 


See  Extradition. 
Mabtial  Law,  4. 
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INCOME  TAX. 

1.  Under  the  Internal  Revenue  Act  of 
July  1st,  1862,  (12  U,  8.  Slat,  at  Large, 
432,)  when  a  dividend  has  been  de- 
clared by  an  incorporated  company, 
and  become  payable,  its  amount  is  to 
be  regarded  as  forming  part  of  the 
taxable  income  of  the  stockholders 
of  the  company,  even  though  they  do 
not  call  for  and  receive  the  dividend. 
Magee  v.  Denton^  130 

3.  If  an  assessment  of  income  tax  un- 
der that  Act  is  not  made  in  legal 
formi  the  remedy  of  the  person  ag- 
grieved is  at  law,  and  not  in  equity. 

id. 

3.  If  such  assessment  is  made  in  legal 
form,  the  party  aggrieved  must  pur- 
sue the  remedy  provided  by  section 
93  of  the  Act,  before  he  can  resort  to 
a  Court  of  Equity  for  relief.  id. 


INDICTMENT. 

1.  Where  an  offence  is  within  a  general 
jurisdiction  of  a  Court  of  the  United 
States,  it  is  not  necessary  that  an  in- 
dictment for  .the  offence  should  ex- 
clude, by  descriptive  terms,  every 
possible  exemption  of  the  defendant 
from  the  jurisdiction.  United  States 
Y.  J)emarehij  84 

2.  Thus,  where  a  murder  committed  on 
a  vessel  is  of  such  a  character  that  a 
Court  of  the  United  States  can  enter- 
tain jurisdiction  of  it,  although  the 
vessel  has  no  national  character,  no 
national  cliaracter  need  be  alleged  in 
the  indictment,  and  it  need  not  nega- 
tive the  possible  foreign  nationality 
of  the  vessel.  id. 

3.  Under  the  8th  section  of  the  Act  of 
April  30th,  1790,  (1  U.  8.  Stat  at 
Large,  113,)  it  is  sufficient,  in  an  in- 
dictment for  a  murder  committed  on 
board  of  a  vessel  on  the  high  seas,  by 
an  alien,  to  allege  that  the  vessel  was 
owned  by  a  citizen  of  the  United 
States,  without  alleging  otherwise 
the  national  cliaracter  of  the  ves- 
sel, id. 

4.  An  averment,  in  an  indictment,  un- 
der the  1 2th  section  of  the  Act  of 
July  1st,  1864,  (13  U.S.  Stat  at  Large, 
337,)  for  embezzling  and  destroying 
a  letter  containing  money,  which  had 
come  into  the  possession  of  the  de- 
fendant as  dead-letter  clerk  in  the 
post-office  at  New  York,  that  the  let^ 
ter  was  intended  to  be  conveyed  by 
post,  and  that  it  was  a  letter  ad- 
dressed and  directed  to  a  person 
named,  at  Phila^lphia,  is  not  am 
averment  that  the  letter  was  in- 
tended to  be  conveyed  by  post  from 
New  York  to  Philadelphia.  United 
States  Y.  Okie,  616 

5.  It  is  not  necessary  to  aver,  in  such 
Indictment,  that  the  letter  embezzled 
was  intended  to  be  conveyed  to  any 
particular  place,  an  averment  that  it 
was  intended  to  be  conveyed  by  post 
being  sufficient  id. 

6.  Nor  is  any  averment  as  to  the  owner- 
ship of  the  money  necessary  in  such 
indictment.  id. 


SeeB/LiL. 

COJJSTlTCnOKAL  LAW,  S,  I 
Ceihq,  e,  e,  10,  12,  13. 
Etibence.  3,  4. 
JnttisDicnos,  11. 
SiO-VB  Trade,  4, 

TasAsON. 


INFORHEB. 

8m  INTEBHAL  REVRMtlE,  18,  19. 

INJUNCTION. 

1.  By  rirtiiB  of  tlie  2d  BoclLon  of  tho 
Aot  of  March  2d,  IB33,  (4  U.S.  Slal. 
at  Largr,  6:!S,)  and  tho  SOlli  aection 
of  Uie  Act  of  Juno  30th,  lSe4,(l3/fJ. 
241,)  the  proper  Court  of  the  Uoitod 
States  has  power  to  prevent,  by  in^ 
junction,  the  imposiUon  of  an  IUcjjbI 
tai  under  the  latter  Act.    Cutting  v. 

2.  WTiers  the  remedy  at  taw  is  ade- 
.    qiial«.an  injunctionis  aliruya  refused. 

It  will  bo  granted  to  prevent  a  miilU- 
plicity  of  Kuita  and  vesatious  litiga- 
tion, where  the  right  haa  heenealab. 
liahed  at  law ;  and,  where  the  right 
is  plain,  and  the  remedy  at  law  ia 
not  adequate,  it  will  olientimea  be 
'    granted  witliout  even  a  trial  at  taw. 


i.  Where  a  great  number  of  peraona 
are  aflectod  by  a  tax,  and  tho  remedy 
by  separate  suits  In  Equity  will  in- 
volve onerous  and  vexatious  litiga- 
tion, the  Court  will  not  jntorrere  by 
InjuDOtion  in  ail}-  suit.  id. 


It  the  o 
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the  fee  of  ine  lana  in  a  Hireet  ni  tne 
oity,  over  which  the  track  of  a  horae 
railroad  is  about  to  be  laid,  bat  ia 
;  only  an  ahulting  propnelor,  owniog 
up  t?  the  line  of  the  street,  must  show 
^i'l  iiil  damago  sustnined,  or  hicely 
L<<  lo  sustained,  by  him,  differing  in 
i.iijii  from  that  affecting  every  other 
lul-uwner  on  tho  street,  in  order  to 
sujiport  an  individual  action  by  him- 
(lelf  to  restrain  the  laying  of  such 
track.  Osborne  v.  BroMyn  City  Jt.  S. 
Co. ,  366 


.  Circumstancee  stated,  under  which 
defendants  char^^  with  TiolHliog  an 
injunction  ieaued  to  restrain  the  in- 
fringement of  letters  Patent,  are  en- 
titled to  little  favor  or  conaideration. 
Goodytar  v.  IMiet,  429 

.  Under  the  statute  of  the  United 
States,  which  requires  reasonable 
previous  notice  of  an  application  for 
injunction  to  be  given  to  tbe  adverse 
party,  notice  to  a  corporation,  at  it 


0  the  d 


1.  A  defendant,  who^e  affidavit  is  used 
to  oppose  an  application  for  an  in- 
junction, is  concluded  from  setting  up 
B  want  of  siilBcicat  notice  of  auch  ap- 
plication, id. 

8.  Service  of  notice  of  such  application 
on  a  corporation,  at  its  office,  cannot 
ba  considered  as  service  on  such 
aharcholdei'H  of  the  corporatiou  asare 
not  directors  of  it.  id. 

%.  Whore  it  is  shown  that  a  defendant 
ia  seeking  to  do  an  act,  as  proxy  for 
a  shareholder  in  a  corporation,  agaioBt 
doing  which  he  ought  to  be  enjoined, 
he  will  be  so  enjoined,  althou^  his 
principal  la  not  a  party  to  the  suit 
and  is  not  enjoined.  vt, 

10.  In  regard  to  granting  an  [ujunction, 
it  is  regular  to  pro<Hed  against  de- 
fendants who  hare  been  served  with 
process  or  notice,  and  are  boforo  the 
Court,  although  other  defendanla 
have  not  been  served.  H. 

See  ATTACnHENT,  2,  3. 
COKPOttAtlON, 
KdPITV,  3  to  &,  23, 
Navy  Yard,  2,  3. 
Patent,  4  to  T,  51. 
Pbactiob,  9. 

BailbOad,  3. 


INSOLVENT  LAW. 

.  A  dischai^  of  a  debtor,  under  a 
State  insolvent  law,  does  not  dis- 
chaise  a  debt  due  by  him  to  a  per- 
son who  resides  in  another  State  at 
the  titne  the  insolvent  prooeedrngs 
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take  place,  and  who  does  not  become 
a  partj  to  such  proceedings.  Wor- 
ihingian  v.  Jerome^  279 

2.  That  the  debt  has  passed  into  a 
Judgment,  before  the  prooeedingSf 
makes  no  difference.  id. 

3.  Nor  does  it  make  any  difference, 
that  the  indebtedness  rests  on  a  con- 
tract payable  at  a  place  within  the 
State  in  which  the  insolvent  proceed- 
ings take  place.  id. 


INTEREST. 
See  Dahages,  3. 


INTERFERENCE. 
See  Patent,  32. 


INTERNAL  REVENUE. 

1.  Animal  charcoal  or  bone-black,  pro- 
duced by  the  process  of  burning  bone, 
or  exposing  it  to  the  action  of  fire,  in 
the  same  manner  that  wood  is  ex- 
posed to  the  action  of  flro,  to  pro- 
duce vegetable  charcoal,  and  bone 
dust,  produced  by  the  process  of 
pulverizing  or  grinding  bones  or 
pieces  of  bone,  whereby  they  are  re- 
duced to  small  fragments  of  no  regu- 
lar or  uniform  shape  or  size,  are 
**  manufactures  of  bone,"  within  the 
description  of  an  Internal  Revenue 
Act  taxing  "  manufactures  of  bone," 
Schrie/ery.  Wood,  216 

2.  The  exemption  of  "charcoal," 
by  such  an  Act,  from  taxation,  does 
not  exempt  animal  charcoal  or  bone- 
black,  produced  in  the  manner  above 
statedi  id, 

3.  The  proviso  to  the  1 73d  section  of  the 
Act  of  June  30th,  1864,  (13  U.  S,  Stat 
at  Large,  303,)  does  not  save  a  suit 
commenced,  prior  to  the  passage  of 
that  Act,  under  the  4th  and  5th  sec- 
tions of  the  Act  of  March  3d,  1 863, 
(12  /d,  719,  720,)  to  recover  back 
money  paid  in  violation  of  the  last 
named  two  sections,  those  sections 


being  repealed  by  the  Act  of  1864. 
Kimbro  v.  Colgate,  229 

4.  A  tax  payer,  under  the  Internal  Rev- 
enue laws,  has  a  remedy,  by  an  ac- 
tion at  law,  against  an  assessor,  who 
makes  an  assessment  on  property  or 
business  not  liable  to  the  tax,  where 
the  property  or  business  is  disturbed 
by  pretence  of  the  authority.  CuU 
Ungy.  Gilbe/%  269 

6.  The  term  "  capital,"  as  used  in  the 
1st  subdivision  of  the  79th  section 
of  the  Internal  Revenue  Act  of  June 
30th,  1864,  (13  U.  S.  Slat  at  Large, 
251,)  means,  in  reference  to  a  bank 
whose  charter  taxes  the  amount  of 
its  capital,  the  amount  of  capital  so 
tixed.and  does  not  ioclude  the  surplus 
earnings  of  such  bank,  so  as  to  sub- 
ject it  to  a  license  tax  on  such  sur- 
plus earnings,  as  capital  Mechanics' 
J3ank  v.  Toumsend,  315 

6.  A  person  who.  having  a  license  as  a 
banker,  under  the  1st  subdivision  of 
the  79th  section  of  the  Internal  Rev- 
enue Act  of  June  30th,  1864,  (13 
U.  S.  Stat,  at  Large,  251,)  receives 
stocks,  bonds,  Ac,  for  sale  for  others, 
and  sells  them,  charging  the  custom- 
ary compensation,  as  a  banker,  and 
also  loans  money  on  stocks,  bonds, 
kc,  and  sells  such  securities  on  ac- 
count of  the  borrowers,  and  deducts 
from  the  sales  the  money  loaned, 
with  interest,  and  the  customary 
charges  as  a  banker,  is  not  liable  to 
the  tax  of  l-20th  of  1  per  centum, 
monthly,  on  such  sales,  under  the 
99th  section  of  the  Act,  which  im- 
poses such  tax.  on  brokers,  and 
bankers  doing  business  as  brokers. 
Clark  V.  GUbS-t,  330 

7.  A  person  who  purchases  in  his  own 
name  stocks,  bonds,  kc,  for  others, 
and  advances  his  own  money,  and 
takes  the  transfers  in  his  own  name, 
and  holds  the  stocks,  bonds,  &c.,  as 
security  for  the  repayment  of  the 
money,  and,  on  its  repayment,  de- 
livers the  securities  as  per  agree- 
ment, or,  in  default  of  repayment, 
sells  them  to  reimburse  himself,  and 
who  also  purchases  and  sells  stocks, 
bonds,  kc,  for  others,  under  certain 
stipulations  as  to  risk,  losses,  and 
profits,  ia  doing  the  business  of  a 
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broker,  and  is  subject  to  such  tax  of 
l-20th  of  1  per  cenivm^  monthly,    id. 

8.  Under  the  9th  subdivision  of  the 
YSth  section  of  the  Act,  a  person 
may,  under  his  license  as  a  banker, 
do  business  as  a  broker,  without 
paying  further  hcense  money;  but, 
80  far  as  he  does  business  as  a  broker 
he  is  to  be  regarded  as  a  broker,  and 
must  pay  a  broker's  tax  on  his  trans- 
actions, id, 

9.  The  question  of  releasing,  on  bond, 
property  seized  for  a  violation  of 
the  Internal  Revenue  laws,  consider- 
ed.    UniUd  States  v.  2  Tons  of  Coal^ 

386 

10.  Reasons  assigned  for  refusing  the 
privilege  of  bonding  in  this  case.  id. 

1 1.  Under  the  48th  section  of  the  In- 
ternal Revenue  Act  of  June  30th, 
1864,  (13  U.  8.  Stat,  at  Large,  240,) 
as  amended  by  the  9th  section  of  the 
Act  of  July  13th,  1866,  14  7d.,  Ill,) 
where  personal  property  is  seized, 
because  it  is  found  in  the  place  or 
building,  or  within  the  yard  or  en- 
closure, where  the  articles  or  raw 
materials  previously  mentioned  in 
that  section  are  found,  the  fraudu- 
lent intent  or  purpose  of  the  person 
in  the  possession,  or  having  the  con- 
trol, of  such  personal  property,  does 
not  constitute  an  element  of  the 
ground  of  forfeiture.  United  States 
V.  1  sua,  403 

12.  Where  personal  property  is  found 
in  the  condition  specified  in  such 
48lh  section,  the  onus  is  on  the  claim- 
ant of  it,  to  make  out  that  its  situa- 
tion was  consistent  with  his  entire 
innocence  of  complicity  with  the 
offences  for  which  such  articles  or 
raw  materials  were  seized.  id. 

13.  Such  48th  section  embraces  the 
article  of  distilled  spirits.  id. 

14.  Under  an  information,  on  a  seizure 
of  distilled  spirits,  under  the  45th 
section  of  the  Internal  Revenue  Act 
of  July  13th,  1866,  (14  U.  8.  Stat  at 
Large,  163,)  the  burden  of  proof  is 
on  the  claimant,  to  show  that  the 
spirits  have  been  lawfully  removed 


from  the  place  where  the  same  were 
distilled,  or  that  they  have  been  law- 
fully removed  from  the  bonded 
warehouse  of  the  distillery,  and  that 
the  taxes  on  them  have  been  paid. 
United  States  v.  508  Barrels,        407 

16.  A  permit  of  a  collector,  to  trans- 
port such  spirits  from  the  bonded 
warehouse  of  the  distillery,  to  a  gen- 
eral bonded  warehouse,  is  not  evi- 
dence of  a  compliance  with  tiie  pre- 
requisites to  a  removal  of  the  spirits, 
required  by  the  38th  and  40th  sec- 
tions of  said  Act  id. 

16.  Where  the  claimant  fails  to  show 
such  compliance,  the  Court  may,  on 
the  trial  of  the  case  before  the  jury, 
properly  dispose  of  it  as  involving 
simply  questions  of  law.  id 

11.  The  adoption  by  the  Government 
of  a  seizure  under  the  Internal  Rev- 
enue laws,  cures  any  defect,  in  the 
competency  to  seize,  of  the  person 
who  made  the  seizure.  id. 

18.  The  Treasury  circular  of  Septem- 
ber 2d,  1867,  respecting  the  shares 
of  informers,  in  cases  of  forfeiture 
under  the  Internal  Revenue  laws, 
does  not  apply  to  a  case  where  the 
proceeds  of  the  forfeiture  had  been 
received  by  the  Marshal  prior  to  the 
issuing  of  that  circular.  UniUd 
States  V.  26,000  Segars,  600 

19.  The  right  of  the  informer  became 
fixed,  on  the  receipt  by  the  Marshal 
of  the  money,  to  receive  the  amount 
to  which,  by  the  then  existing  regu- 
lation, he  was  entitled.  id 

20.  An  action  for  money  had  and  re- 
ceived is  maintainable  against  a  Col- 
lector of  Internal  Revenue,  for  duties 
or  taxes  erroneously  or  illegally  as- 
sessed  and  collected,  when  the  pay- 
ment has  been  made  under  protest, 
and  with  notice  of  an  intention  to 
bring  a  suit  to  test  the  validity  of 
the  claim.    Kelson  v.  Carman,     611 

21.  The  Act  of  March  2d,  1833,  (4  U. 
S.  Stat,  at  Large,  632,)  providing  for 
the  removal  into  the  Courts  of  the 
United  States  of  cases  arising  under 
the  revenue  laws,  brought  in  the 
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State  Courts,  does  not  apply  to  cases 
arising  under  the  Internal  Revenue 
laws.     Stevens  v.  Mackj  614 

22.  Under  the  45th  section  of  the  Inter- 
nal Revenue  Act  of  July  13th,  1866, 
(14  U.  8.  SkU.  at  Large,  16»,)  which 
provides,  that  "all  distilled  spirits 
found  elsewhere  than  in  a  bonded 
warehouse,  not  having  been  reqpoved 
fVom  such  warehouse  according  to 
law,  and  the  tax  imposed  by  law 
on  the  same  not  having  been  paid, 
shall  be  forfeited;  *  *  ♦  and 
the  burden  of  proof  shall  be  upon 
the  claimant  of  said  spirits,  to  show 

'  that  the  requirements  of  law  in  re- 
gard to  the  same  have  been  com- 
plied with,"  where  rectified  spirits 
are  seized  while  in  process  of  sale 
by  a  rectifier  as  free  of  tax,  the  bur- 
den of  proof  is  on  the  claimant  of 
such  spirits  to  show  that  the  tax  on 
them  has  been  paid.  United  States 
V.  6  Barrds,  642 

See  Cbdies,  6,  6,  12. 
Incomb  Tax. 


INVOICE. 


See  Crimes,  10,  11. 


JURISDICTION. 

1.  Seniblej  That,  under  the  14th  section 
of  the  Act  of  March  3d,  1825  (4  U.  S. 
Stat  at  Large^  118),  which  provides, 
that  the  trial  of  all  offences  which 
shall  be  committed  upon  the  high 
seas,  or  elsewhere,  out  of  the  limits  of 
any  State  or  District,  shall  be  in  the 
District  where  the  offender  is  appre- 
hended, or  into  which  he  may  be  first 
brought,  an  offender  captured  on  the 
high  seas  by  a  public  armed  vessel  of 
the  United  States,  and  ordered  to 
New  York  for  trial,  and  put  on  board 
of  a  vessel  destined  for  Hampton 
Roads,  and  taken  to  Hampton  Roads, 
and  there  transferred  to  another  ves- 
sel, by  which  he  is  taken  to  New 
York,  where  he  is  arrested  for  the 
offence,  is  not  to  be  regarded  as  hav- 
ing been  brought  into  the  District  in 


which  Hampton  Roads  is  situated. 
United  States  v.  Baker^  6 

2.  That  provision  of  the  14th  section  is 
in  the  alternative,  and  under  it  an 
offender  may  be  tried  either  in  the 
District  into  which  he  is  first  brought, 
or  in  the  District  in  which  he  is  ap- 
prehended, under  lawful. authority, 
for  trial  for  the  offence.  id, 

3.  An  offence  commenced  to  be  com- 
mitted on  board  of  an  American  ves- 
sel, lying  at  the  time  in  a  river  which 
is  an  arm  of  the  sea,  on  the  coast  of 
Africa,  and  continued  uninterrupted- 
ly to  a  point  in  the  Atlantic  Ocean 
several  miles  from  land,  is  within  the 
jurisdiction  of  the  United  States,  and 
of  a  Circuit  Court  thereof.  United 
States  V.  Gordon^  18 

4.  A  suit  commenced  by  summons  in  a 
State  Court  of  New  York,  under  tlie 
135th  section  of  the  Code  of  Proced- 
ure of  that  State,  against  a  foreign 
corporation  having  property  in  that 
State,  followed  by  a  warrant  of  at- 
tachment issued  under  section  227 

'*  and  the  following  sections  of  tlie 
same  Code,  against  the  property 
of  the  defendants  in  that  State,  and 
duly  served  by  attaching  property,  is 
"  a  suit,"  within  the  meaning  of  the 
12th  section  of  the  Judiciary  Act  of 
September  24th,  1789,  (1  U.  8.  StoL 
at  Large,  79,)  providing  for  the  re- 
moval of  suits  into  this  Court.  Bar- 
ney V.  Globe  Bank,  107 

6.  This  Court  has  jurisdiction  of  such  a 
suit,  if  property  removed,  although  it 
could  not)  by  reason  of  the  provisions 
of  the  11th  section  of  the  same  Act, 
have  compelled  the  defendants,  by 
compulsory  process,  to  submit  to  its 
jurisdiction  in  a  suit  originally 
brought  against  them  in  this  Court. 

id. 

6,  Such  a  suit  can  be  removed  by  the 
foreign  corporation  under  the  pro- 
vision of  the  said  12th  section,  which 
g^ves  the  right  of  removal  to  a  de- 
fendant who  is  a  citizen  of  another 
State  than  that  in  which  the  suit  is 
brought.  id, 

7.  A  suit  to  recover  damages  from  a 
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corporation  for  its  breach  of  an  im- 
plied ■  contract,  in  neglecting  to  pro- 
test and  give  notice  in  regard  to  cer- 
tain drafts  forwarded  to  it  by  a  cor- 
respondent bank,  such  suit  being 
brought  by  an  assignee  of  the  right 
of  action,  is  not,  within  the  meaning 
of  the  11th  section  of  Uie  said  Act,  a 
suit  to  recover  the  contents  of  a 
chose  in  action  in  favor  of  an  as- 
signee, id. 

8.  A  suit  against  an  Assistant  Treas- 
urer of  the  United  States,  in  a  State 
Court,  to  recover  the  value  of  certain 
bonds  isssed  by  the  United  States, 
which,  when  they  came  into  his  hands 
from  the  plaintiflf,  he,  under  instruc- 
tions from  the  Treasury  Department 
of  the  United  States,  retained,  on  the 
ground  that  they  were  unlawfully  put 
into  circulation,  as  against  the  party 
to  whom  they  were  issued,  is  npt  a 
suit  which  can  be  removed  into  this 
Court  under  the  3d  section  of  the  Act 
of  March  2d,  1833,  (4  U.  8.  Stat,  at 
Large^  633,)  which  provides  for  the 
removal  into  this  Court  of  a  '^suit 

,  commenced  in  a  Court  of  any  State 
agninst  any  officer  of  the  United 
States,  or  other  person,  for  or  on  ac- 
count of  any  act  done  under  the  rev- 

1-  enue  laws  of  the  United  States,  or 
under  color  thereof,  or  for  or  on  ac- 
count of  any  right,  authority,  or  title, 
set  up  or  claimed  by  such  officer,  or 
other  person,  under  any  such  law  of 
the  United  States."     Vietor  v.  Oisco^ 

128 

9.  Where  the  jurisdiction  of  Courts 
over  a  subject  matter  is  concurrent, 
that  tribunal  which  is  first  in  posses- 
sion of  jurisdiction  exercises  it,  to  the 
exclusion  of  all  others.  Parsons  v. 
Lijmanj  170 

10.  The  equity  powers  of  the  Courts  of 
the  United  States  cannot  be  abridged 
by  State  legislation.  id. 


11.  The  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New 
York  has,  by  virtue  of  the  Act  of 
March  3d,  1825,  (4  U,  8.  8tat.  <U 
JLarge,  11 5,)  jurisdiction  of  an  indict- 
ment for  an  assault  with  intent  to 


kill,  committed  in  the  Navy  Yard  at 
Brooklyn.  United  States  v.  Don- 
Ian,  284 

12.  Where  a  vessel  was  carrying,  under 
a  charter  party,  a  cargo  that  was  the 
property  of  the  United  States,  and  the 
general  owner,  through  the  master, 
retained  the  possession  and  naviga- 
tion of  the  vessel,  and  tlie  master,  at 
a  port  of  distress,  executed  a  bottom- 
ry bond  on  both  vessel  and  cargo : 
Hdd^  on  a  libel  filed  on  such  bond,  in 
Admiralty,  against  vessel  and  cargo, 
tHat  the  Court  had  jurisdiction  of  Uie 
case  as  regarded  tlie  vessel,  but  that 
the  cargo,  being  the  property  of,  and 
in  the  possession  of,  the  United  States, 
was  not  subject  to  seizure  or  attach- 
ment, nor  coald  a  suit  be  instituted 
against  the  Government  in  respect  to 
it     The  Othello,  342 

13.  Under  the  Constitution  of  the  Unit- 
ed States,  causes  may  be  removed 
from  State  Courts  to  the  Circuit 
Courts  of  the  United  States  after,  as 
well  as  before,  judgment.  Murray  v. 
Patrie,  343 

14.  Original  jurisdiction  may  be  con- 
ferred by  Congress  upon  the  Circuit 
Courts  of  the  United  States,  by  the 
removal  into  them,  from  the  State 
Courts,  of  cases  arising  under  the 
Constitution,  the  laws  of  the  United 
States,  and  treaties.  id. 

15.  Such  a  case  arises  when  the  ques- 
tion assumes  such  a  form  that  the 
judicial  power  is  capable  of  acting  on 
it.  id. 

16.  When  a  case  is  so  removed,  the 
question  whether  the  removal  is  in 
violation  of  the  Constitution,  and 
whether  the  case  is  one  arising  under 
the  Constitution,  &c.,  may  be  raised 

'  on  the  trial  id. 

17.  Where  a  plaintiff  has  otherwise  a 
right  to  sue,  by  virtue  of  his  citizen- 
ship, in  a  Court  of  the  United  States, 
it  is  no  objection  to  the  jurisdiction 
of  the  Court,  that  he  acquired  the 
title  on  which  he  sues  for  the  pur- 
pose of  enabling  him  to  bring  the 
suit  Oshome  v.  Brooklyn  City  R.  R. 
Co.,  366 
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18.  No  acUoncan  be  maintained  against 
an  executor  or  administrator,  founded 
on  a  debt  due  from  the  estate  of  the 
deceased,  unless  he  has  been  duly 
qualified  by  a  probate  tribunal  in  the 
State  or  county  where  the  suit  is 
brought.     GaJUiweU  v.  Harding,   501 

19.  An  action  at  law  will  not  lie  in  this 
Court  against  an  administrator  ap- 
pointed by  a  probate  Court  in  Massa- 
chusetts, but  who  had  never  taken 
out  letters  of  administration  in  New 
York,  to  recover  a  debt  due  from  the 
deceased  to  the  plaintiff.  id. 

20.  Tills  Court  has  no  jurisdiction  of  a 
suit  where  one  party  is  a  citizen  of 
Greorgia  and  the  other  party  is  a  citi- 
zen of  Massachusetts.  KeUy  v.  Hard- 
ing, 502 

21.  The  jurisdiction  of  this  Court  must 
appear  affirmatively  by  the  record, 
and  the  want  of  jurisdiction  need  not 
be  pleaded.  .  id, 

22.  This  Court  has  no  jurisdiction 
whatever  over  controversies  between 
parties,  all  of  whom,  plaintiffs  as  well 
as  defendants,  are  citizens  of  States 
other  than  that  in  which  the  suit  is 
brought  id. 

See  AssiONEB. 
Equity,  1  to  4. 

FORFBTTURE,  4. 

Indictment,  1  to  3. 
Lien,  1,  2. 
Practice,  3. 
Removal,  2. 

■ 

JURY. 

See  Constitutional  Law,  5,  6. 
Internal  Revenue,  16. 
Patent,  22. 
Practice,  5, 6. 
Trial. 


LAW  OP  NATIONS. 
See  Robbery. 
LETTERS  OP   ADMINISTRATION. 
See  Administrator. 


LIBEL. 

See  Plbadino,  9  to  16. 
Slander. 


LICENSE. 
See  CoNSTTrLTTONAL  Law,  9.      ' 


LIEN. 

1.  To  sustain  a  libel  in  rem  against  a 
vessel  owned  in  New  York,  for  repairs 
put  upon  her  at  Baltimore,  the  neces- 
sity for  the  repairs  and  for  a  lien  upon 
the  vessel  to  enable  the  master  to 
procure  them,  must  be  shown.  T}ie 
James  Guy,  496 

2.  The  caseof Pra« V.  Beed,  {19 Howard, 
359,)  explained.  id. 

3.  In  the  cases  of  7%owmw  v.  Osbom,  (1 9 
How.,  22,)  and  Pratt  v.  Meed,  (Id., 
359,)  the  nile  which  requires  evidence 
of  an  apparent  necessity,  existing  at 
the  time,  for  supplying,  on  the  credit 
of  a  vessel,  supplies  furuished  to  her 
at  a  foreign  port,  in  order  to  create  a 
lien  on  her  in  favor  of  a  material  man, 
was  not  extended  beyond  its  an- 
cient strictness,  as  to  the  degree  of 
proof  required.     The  KeversirJc,   539 

4.  Where  the  master  of  a  steamer  had 
no  funds  to  pay  for  coal^and  her  char- , 
terers,  who  owned  her  pro  Juic  vice, 
resided  in  a  foreign  jurisdiction,  and 
the  coal  was  a  necessary  supply,  and 
it  was  obtained  by  the  master,  and 
credit  therefor  was,  in  fact,  given  to 
the  vessel  and  her  charterers  :  Held, 
that  a  lien  was  created  on  the  vessel 
therefor.  id. 

5.  The  same  thing  was  held  in  a  case 
where  the  material  man  resided  at  the 
home  port  of  the  vessel  and  furnished 
the  coal  at  the  foreign  port,  through 
an  agent  there.  id. 

6.  The  sufficiency  of  the  proof  of  an 
apparent  necessity  must,  in  every 
such  case,  rest  in  the  soundjudgment 
of  the  Court.  id. 

*l.  Gkneral  rules  stated,  for  determining 


690 


i2n)ix 


the  existence  of  such  apparent  neces- 
sity, id. 

SeeYEsSKh^  2. 
Wab,  3. 


LIMITATION. 

1.  The  two  years'  limitation  in  regard 
to  the  bringing  of  suits  by  or  against 
an  assignee  of  a  bankrupt,  prescribed 
in  the  8th  section  of  the  Bankruptcy 
Act  of  August  19th,  1841,  (5  U,  A 
Stat,  at  Large^  446,)  apphes  only  to 
suits  growing  out  of  disputes  in  re- 
spect to  property  and  rights  of  prop- 
erty of  tlie  bankrupt,  which  corne  to 
the  hands  of  tlie  assignee,  and  to 
which  adverse  claims  existed  while 
in  the  hands  of  the  bankrupt  and  be- 
fore the  assignment.  In  re  Conani,  54 

2.  Such  limitation  has  no  reference  to 
suits  growing  out  of  the  dealings  of 
the  assignee  with  the  estate  after  it 
comes  into  his  hands.  id. 

3.  By  the  decision  of  the  Court  of  Ap- 
peals of  New  York,  in  the  case  of  01- 
cott  V.  The  Tioga  R.  R  Co.,  (20  K. 
r.  R„  210,)  it  is  the  Uw  of  New  York, 
that,  in  a  suit  against  a  corporation, 
the  fact  that  the  defendants  were  and 
are  a  corporation  created  by  another 
State,  and  not  under  any  law  of  New 
York,  is  a  legal  answer  to  a  plea  of  the 
statute  of  imitations.  Blosshurg  & 
Coming  R.  R.  Co,,  v.  Tioga R,  R.  Co,, 

387 

4.  Such  decision,  as  the  latest  one  on 
subject  by  the  Court  of  the  last  re- 
sort in  tlie  State,  is  binding  on  this 
Court  as  to  the  construction  of  the 
statute  of  limitations  of  the  State,  in 
an  action  at  common  law  in  this 
Court.  id, 

5.  The  provisions  contained  in  section 
100  of  the  Code  of  Procedure  of  New 
York,  (Laws  o/1851,  cAop.  ,479,)  as 
to  the  time  limited  for  commencing 
actions,  considered  in  reference  to 
their  applicability  to  foreign  corpo- 
rations, id. 

6.  Under  that  section  of  the  Code,  the 
most  appropriate  form  of  replication 


to  a  plea  of  the  statute  of  limitations 
pleaded  by  a  foreign  corporation,  is 
to  allege,  in  proper  technical  language, 
and  with  the  requisite  certainty  of 
time  and  place,  the  fact  that  the  de- 
fendants were  out  of  the  State  at  the 
time  the  cause  of  action  accrued,  and 
continued  out  of  the  State  down  to 
the  time  of  the  commenoement  of  the 
suit.  id. 

7.  An  allegation,  in  the  replication,  that 
they  were  out  of  the  State  when  the 
cause  of  action  accrued,  is,  however,  a 
sufficient  legal  answer  to  the  plea  of 
a4:tio  non  accrevit  infra  sex  annos.   id. 

8.  An  allegation,  in  the  replication,  that 
they  were  and  are  a  corporation  exist- 
ing under  the  laws  of  another  State, 
and  that  they  were  not  and  are  not 
a  corporation  existing  under  any  law 
of  New  York,  is  not  a  sufficient  an- 
swer to  such  plea,  because  it  fails  to 
aver  that  the  defendants  were  a  for- 
eign corporation  before  and  at  the 
time  the  cause  of  action  accrued,  and 
does  not  allege  that  they  had  never 
been  a  corporation  under  the  laws  of 
Now  York.  id. 

9.  Objections  to  the  repUcation  for  not 
alleging  time  and  place,  and  for  du- 
plicity, can  be  taken  only  by  special 
demurrer.  id. 

10.  On  demurrer  by  the  defendants  to 
the  plaintiff's  surrejoinder,  judgment 
was  given  for  the  plaintiff,  because 
the  defendants,  in  their  rejoinder, 
committed  the  first  fault  in  plead- 
ing, id, 

M 

MANIFEST. 
See  Crimes,  11. 

MARSHAL. 
See  Habeas  Corpus,  1,  3,  4. 

MARTIAL  LAW. 

1.  Marshal  law,  defined.     In  re  Egan, 

319 
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2.  Martial  law  can  be  indulged  only  in 
case  of  necessity  ,and,  when  the  neces- 
sity ceases,  martial  law  ceases,      id, 

3.  The  necessity  must  be  shown  afSrm- 
atiyely  by  any  person  who  assumes 
to  exercise  martial  law.  id. 

4.  Where  a  person  was  tried  by  a  Mili- 
tary Commission,  in  South  Carolina, 
in  November,  1865,  for  a  murder 
committed  in  September,  1865,  and 
was  convicted  and  sentenced  to  im- 
prisonment for  life  in  thePenitentiary 
at  Albany,  New  York,  hostilities  hav- 
ing terminated  and  the  rebel  army 
having  surrendered  to  the  authorities 
of  the  United  States  some  seven 
months  before  the  trial:  Held,  on  a 
lidbeas  corpus,  tliat  the  prisoner  was 
entitled  to  be  discliarged,  on  the 
ground  that  the  conviction  was  ille- 
gal, for  want  of  jurisdiction  in  the 
tribunal.  id. 


MASTER. 
See  Slave  Trade,  1,  2. 


MISDEMEANOR. 
See  Bail. 


N: 


NATIONALITY. 
See  Citizen. 


NAVY  YARD. 

1.  Under  the  Act  of  the  Legislature  of 
New  York,  of  April  10th,  1850,  {Sess. 
IaiwSj  1850,  chap,  283,)  authorizing 
the  Commissioners  of  the  Land  Office 
of  the  State  to  grant  lands  under  the 
waters  of  navigable  rivers  or  lakes, 
and  providing  that  no  such  grant 
shall  be  made  to  any  person  other 
than  the  proprietor  of  the  adjacent 
lands,  the  grant  must  be  confined  to 
a  line  starting  at  the  intersection 
with  the  shore,  and  extending  at  a 


right  angle  with  the  thread  of  the 
stream,  or  at  a  right  angle  into  the 
lake,without  any  regard  to  the  course 
or  direction  of  the  line  upon  the  land. 
United  Slates  v.  Kuggles,  35 

2.  A  party  who  has  obtained  a  grant  in 
violation  of  tlie  statute,  as  thus  inter- 
preted, will  be  restrained  by  injunc- 
tion, at  the  suit  of  the  proprietor  of 
the  land  adjacent  to  the  land  under 
water  so  granted,  from  erecting  docks 
on  the  land  under  water  so  granted. 

id. 

3.  Where  such  adjacent  land  was  owned 
by  the  Government  and  used  as  a 
Navy  Yard,  an  injunction  was  granted 
to  restrain  the  erection  of  docks  on 
other  land  under  water  properly 
granted  to  such  party,  until  it  should 
be  shown  that  such  erection  would 
not  seriously  interfere  with  the  rights 
of  the  Government  as  proprietors  of 
the  Navy  Yard,  and  it  was  referred 
to  a  Master  to  inquire  into  the  effect 
of  such  erection.  id. 


NEUTRALITY. 

1.  The  6th  section  of  the  Act  of  April 
20th,  1818,  (3  U.  S  SttU.  at  Large, 
449,)  forbidding  military  expeditions 
by  individuals  against  countries  with 
which  the  United  States  are  at  peace, 
commented  on.  The  Law  of  Neutral' 
iiy,  556 

2.  The  duties  of  neutrality  enforced,  id. 

NEW  TRIAL. 

See  Amendment. 
Practice,  2,  7. 
Trial,  1. 

NEXT  OP  KIN. 
See  Administrator. 

NON-SUIT. 
See  Practice,  4. 


NOTICE. 
See  Injunction,  6  to  8, 10. 
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OATH. 
See  Duties,  4. 


P 

PARTIES. 

1.  Where  it  would  oust  the  jurisdiction 
of  this  Court  to  make  a  party  plaint- 
iff a  person  applying  to  bo  made 
such,  he  will  be  made  a  party  defend- 
ant, where,  by  that  being  done,  he  can 
equally  have  the  benefit  of  the  suit. 
Drown  v.  Pacific  Mail  Co.^  525 

2.  The  47ih  and  48th  of  the  Rules  of 
Practice  for  the  Courts  of  Equity  of 
the  United  States,  prescribed  by  the 
Supreme  Court,  applied  to  the  ques- 
tion of  parties  in  this  suit.  id. 

See  Equity,  13  to  IT. 


PASSENGER. 
See  Carrier,  7,  8. 


PATENT. 

1.  Patents  Generally.    (1  to  22.) 

2.  Invention. 

3.  Infringement     (23,  24.) 

4.  Reissue.     (25  to  33.) 
6.  Particular  Patents. 

(1.)  Meyer's— Grease.     (34,  35.) 
(2.)  Meyer's— Tin-FoiL  (36  to  39.) 
(3.)  Morton's— Ether.     (40  to  42.) 
(4.)  Hussey's — Reaping  Machine. 

(43,  44.) 
(5.)  Treadwell's — Cannon.     (45  to 
■  47.) 

(6.)  Groodyear's — Hard  India  rub- 
ber.   (48  to  54.) 
(7.)  Kirby's— Harvesting  Machine. 

(55  to  60.) 
(8.)  Yale'ft— Locks.     (61  to  66.) 
(9.)  Woodward's-Hoops  for  Skirts. 
(67  to  70.) 

1.  Paients  Generally, 
1.  At  common  law,  an  inyentor  has  no 


exclusive  right  to  his  invention  or 
discovery.  Such  exclusive  right  is 
the  creature  of  the  statute.  Morton 
V.  New  York  E\fe  Infirmary ^         116 

2.  In  its  naked,  ordinary  sense,  a  diS' 
covery  is  not  patentable.  id. 

3.  The  point  where  a  discovery  be- 
comes a  patentable  invention,  de- 
fined, id. 

4.  It  is  no  objection,  in  a  suit  in  Equi- 
ty for  the  infringement  of  Letters 
Patent,  to  granting  to  the  plaintiff, 
on  the  final  hearing,  relief  by  a  per- 
petual injunction  and  an  account  of 
profits,  that  the  patent  has  not  been 
established  at  law,  and  that  no  pre- 
liminary injunction  has  been  applied 
for  or  granted  in  the  suit,  and  that 
the  plaintiff  has  not  applied  for  the 
trial  of  issues  to  determine  the  ques- 
tions of  the  validity  of  the  patent 
and  of  its  infringement,  raised  by  the 
defendant      Buchanan  v.  Howland^ 

151 

5.  The  Courts  of  tlie  United  States  do 
not  always  consider  it  a  proper  exer- 
cise of  their  discretion,  to  order  an 
issue  to  be  tried  at  law,  to  determine 
the  validity  of  a  patent,  before  grant- 
ing a  final  injunction,  in  a  suit  in 
Equity  founded  on  it  id. 

6.  Reasons  stated  for  not  exercising 
such  discretion  in  this  case.  id. 

7.  Under  the  16th  section  of  the  Act  of 
July  4th,  1836,  as  amended  by  the 
lOth  section  of  the  Act  of  March  3d. 
1839,  a  Circuit  Court  haa  p^ower,  on 
a  bill  filed  to  declare  a  patent  void, 
not  only  to  decree  a  final  remedy, 
but  to  grant  a  preliminary  injunction 
to  restramjthe  sale  or  use  of  the  pat- 
ent pending  the  suit  PoUtary.  Dix- 
on^ 160 

8.  In  a  patent  for  an  "  improvement  in 
lanterns,"  the  process  of  causing 
"  the  attachment  of  the  lamp  to  the 
lantern  by  the  operation  of  pressing 
the  lantern  down  upon  the  spring 
catches  "  is  not  well  distinguishable 
from  the  process  of  causing  the.  at- 
tachment by  pressing  the  lamp 
upwards  through  Uie  aperture  into 
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T  the  laotern,  the  mode  of  fastening 
being  the  same.     Sangaier  y.  MiUer^ 

243 

9.  A  mere  change  in  form,  involving 
no  invention,  is  not  patentable,      id. 

10.  Where  the  patentee  of  a  machine 
grants  an  exclusive  right,  under  his 
patent^  to  make  and  sell  machines  in 
a  given  territory,  for  a  specified  fee 
to  be  paid  to  him  for  each  machine 
made  and  sold,  and  brings  a  suit 
against  the  grantee  to  recover  fees 
due  and  unpaid  for  machines  made 
and  sold,  it  is  no  defence,  by  way  of 
special  plea  m  bar  of  the  action,  that 
the  plaintiff  has  infringed  such  exclu- 
sive right    BirdsaU  v.  Ferego,     261 

11.  Nor  is  It  a  defence,  by  way  of  plea 
in  bar,  that  the  plaintiff  was  not  the 
first  and  original  inventor  of  what 
hifl  patent  diums.  id. 

12.  Where  one  claim  in  a  patent  claimed 
a  combination  of  three  mechanisms, 
and  another  claim  in  the  same  patent 
described  and  claimed  the  particular 
manner  in  which  the  three  mechan- 
isms were  combined  and  made  effect- 
ive in  producing  the  particular  re- 
sult :  Held,  that  the  two  claims 
claimed  the  same  invention.  Tomp- 
kins V.  Gage^  268 

13.  ffdd,  also,  there  being  no  evidence 
that  the  double  claim  was  made  with 
an  intention  to  mislead,  that  the  pat- 
ent was  not  void  because  of  such 
double  daim.  id. 

14.  A  defence  of  want  of  novelty  in  the 
invention,  in  a  suit  on  a  patent,  must 
be  made  out  by  satisfactory  and  pre- 
ponderating evidence.  It  is  not 
enough  to  raise  a  doubt  on  the  ques- 
tion, id. 

15.  A  claim  construed  in  tiie  light  of 
the  preceding  and  descriptive  parts 
of  the  specification.  id 

16.  In  construing  a  specification  as 
against  an  objection  that  it  points  out 
no  means  by  which  a  particular  ar- 
rangement can  be  made  to  operate 
successfully,  where  a  mechanical 
equivalent  is  introduced  in  place  of 

VOL.  v.—SS 


one  feature,  the  specification  must  be 
read  in  view  of  the  preceding  state 
of  the  art  immediately  connected 
with  the  particular  subject  matter. 

id, 

17.  Disapprobation  expressed  by  the 
Court,  as  to  the  loose  manner  in 
which  the  specifications  of  patents 
are  very  often  drawn  up.  id, 

18.  Under  the  11th  section  of  the  Act 
of  March  2d,  1861,  (12  U.  8.  8kU.  at 
Large,  248,^  a  patent  for  a  design  for 
a  reel,  consisting  of  the  making  of  the 
reel  in  the  shape  of  a  well  known 
mathematical  figure,  the  reel  itself, 
as  an  article  of  manufacture,  being 
old,  is  not  valid.     Wooster  v.  Crane, 

282 

19.  An  intelligent  mechanic  is  charge- 
able with  a  knowledge  of  the  state  of 
the  art  in  relation  to  a  subject  on 
which  he  is  called  to  exercise  his 
skill,  ^eadwdl  v.  FarroU,  369 

20.  What  is  the  business  of  a  mechanic, 
as  distinguished  from  that  of  an  in- 
ventor, defined.  id. 

21.  Under  the  6th  section  of  the  Act  of 
August  29th,  1842,  (5  U.  8.  Stat  at 
Large,  544,)  a  person  who  marks  as 
patented  an  unpatented  article,  is  not 
liable  to  the  penalty  therein  pre- 
scribed, unless  he  does  so  knowing 
that  he  has  no  right  to  do  so,  and 
with  the  intention  of  deceiving  the 
public     Walker  v.  ffawxJwrei,     494 

22.  In  an  action  for  the  penalty,  the 
question  as  to  such  intention  is  one 
for  the  jury.  id. 

See  OoffTS,  1  to  7. 

INJUNCTION,  6. 

Plbabino,  1,  2. 

P1LA.CTI0B,  8,  9. 


2.  IhoenHon. 

Sei  9,  20,  40  to  42,  59,  70. 

3.  Infringeifnent, 

23.  The  charge  of  infringement  will  not 
be  avoided  by  making  an  unneoesaarj 
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and  useless  addition  to  the  invention. 
Poppenhusen  y,  Falke,  46 

24.  The  introduction  of  a  mechanical 
equivalent,  held  not  to  relieve  from 
the  charge  of  infringement.  Tomp- 
kins y.  Gage,  268 

8e6  36,  60,  61,  70. 

iKJUHOnON,  6. 

4.  Meisaue, 

|6.  It  is  DO  objection  to  the  validit7  of 
a  reissue,  that  the  object  of  it  was  to 
^tend  the  monopoly  secured  by  the 
patent  beyond  the  limits  assigned  to 
It  by  a  judicial  decision  upon  It 
in  its  original  form.    Poppenhua&i  v. 

:   Falke,  46 

2$^  In  deciding  upon  an  application  for 
l^ie  reissue  of  Letters  Patent,  and 
upod  the  question  whether  the  inven- 
tion claimed  in  the  reissue  is  the  same 
invention  which  was  intended  to  be 
patented  on  the  original  application, 
the  Commissioner  of  Patents  is  noi 

.  confined  to  the  claims,  nor  even  to 
the  examination  of  the  evidence  fur- 
nished by  the  specificalion,  models 
and  drawings  acoompanying  the  orig- 
inal application,  but  any  legal  proof 
to  show  it  to  be  the  same  iuYention 
should  be  reoeived.  Hussey  v.  Brad' 

.  ley,  134 

|1.  The  decision  of  the  Commissioner 
of  Patents  upon  the  question  is  prima 
facie  evidence  of  such  fact,  and  the 
subsequent  inquiry,  when  the  question 
is  presented  to  a  Court  and  a  jury,  is 
limited  to  the  question  of  fraud  in  the 
surrender.  id, 

28.  Even  a  statement  in  an  original 
patent,  that  a  part  is  old,  or  a  dis- 
claimer of  a  part,  does  not  necessari- 
ly prevent  suclx  part  from  being 
daimed  in  a  reissued  patent,  though 
it  would  have  that  effect  if  made  ad- 
visedly, and  not  by  inadvertence, 
accident  or  mistake.  id, 

29.  In  ordinary  cases  of  reissue,  the 
action  of  the  Commissioner  of  Patents 
has  more  tlian  prima  facie  influence, 
when  the  question  of  idenity  of  in- 
vention is  brought  up  for  judicial 
deciaion,  and,  in  all  eaaea,  a  Judge 


may  well  rely  upon  the  Commission- 
er's decision,  to  dispel  doubts,  or 
confirm  his  own  impressions,  upon 
the  question  of  identity  of  devices  or 
inventions.  id. 

30.  The  prior  use  of  an  invention,  un- 
der a  defective  patent,  cannot  take 
away  the  rig^t  to  a  reissue  of  it,  or 
authorize  the  use  of  the  invention  by 
others,  after  the  reisBue.  id, 

31.  A  reissued  patent  is  generally  con- 
sidered, except  in  respect  to  in^nge- 
ments  prior  to  its  issue,  as  if  g^nted 
at  the  dato  of  the  original  patent, 
and  is  made  to  take  effect,  in  respect 
to  subsequent  infringements,  as 
though  it  had  been  originally  issued 
in  its  reissued  form,  even  though  the 
original  patent  was  invalid.  id, 

32.  On  an  application  by  J.,  as  assignee 
of  a  patent  granted  to  A.,  to  the  Com- 
missioner of  Patents,  for  a  reissue  of 
that  Patent,  the  Commissioner,  undop 
the  8th  section  of  the  Act  of  July 
4th,  1836,  (6  U.  B.  8taL  ai  Large, 
120,)  declared  an  interference  be- 
tween that  application  and  a  patent 
previously  issued  to  S.  The  decision 
of  the  Commissioner  was  in  favor  of 
S.,  and  J.,  under  the  7th  section  of 
the  same  Act,  and  the  lUh  section  of 
the  Act  of  March  3d,  1839,  {Id.,  364,) 
appealed  to  the  Chief  Justice  of  the 
District  Court  of  the  United  States 
for  Uie  District  of  Columbia.  He 
reversed  the  decision  of  the  Commis- 
sioner,  and  ordered  the  reisnue  to  be 
granted  to  J.  Before  it  was  granted, 
the  owner  of  a  patent  issued  to  W., 
prior  to  the  application  by  J.,  applied 
to  the  Commissioner  to  declare  an  in- 
terference between  that  patent  and 
the  application  of  J.  It  was  declared, 
and  the  Commissioner  decided  in  fa- 
vor of  the  patent  to  W.  J.  then  ap- 
pealed to  the  Chief  Justice,  who  re-, 
fused  CO  entertain  the  appeal,  and 
decided  that  the  second  interference 
was  wrongfully  declared,  and  should 
be  dissolved  on  the  ground  that  no 
second  interference  could  be  de- 
clared under  the  statute,  and  per- 
emptorily ordered  the  reissue  to  be 
granted  to  J.  It  was  granted,  and 
the  owner  of  the  patent  to  W.  then 
filed    a    bill  in  this  Oour^   under 
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the  16th  section  of  the  Act  of  1836, 
against  the  owners  of  the  reissued 
patent  to  J.,  to  have  that  patent  de- 
clared void.  On  an  application  for  a 
preliminary  injunction  to  restrain, 
pending  the  suit,  the  sale  or  use  of 
the  reissued  patent  to  J. :  Hdd,  that 
the  Chief  Justice  erred  in  refusing  to 
entertain  the  appeal,  and  that  his 
order  dissolving  the  second  interfer- 
ence, and  directing  the  reissue  to  be 
granted  to  J.,  was  a  nullity,  and  that 
the  reissued  patent  so  granted  to  J. 
was  void.    PoUer  v.  ZHxoii,  160 

33.  Under  the  8th  section  of  the  Act  of 
March  3d,  1837,  (5  U,  8.  8taL  at 
Larggj  193,)  the  Commissioner  has 
the  same  power,  on  a  reissue,  over 
the  question  of  granting  it,  which  he 
possesses  in  the  case  of  an  original 
applioation  for  a  patent.  '  icL 

6.  Particular  Paimtg. 

(1.)  Meyer'9 — Cfrwue, 

34  The  patent  granted  to  L.  Otto  P. 
Meyer,  December  20th,  1853,  known 
as  the  "  grease  patent,"  is  valid  and 
has  fVequently  been  sustained  by  the 
Courts.    Popitenhusen  v.  FaJkt,      46 

36.  The  use  of  spirits  of  turpentine, 
with  a  small  quantity  of  rubber  dis- 
solved in  it,  to  produce  the  result 
attained  by  the  use  of  the  invention 

■  claimed  in  that  patent,  is  an  infringe- 
ment of  that  patent  id. 

(2.)  Mey€r'9^Tin-FbiL 

36.  The  patent  granted  to  L.  Otto  P. 
Meyer,  April  4th,  1854,  and  reissued 
August  16th,  1859,  known  as  the 
"tin-foil  patent,"  is  valid.  Poppm- 
Jwsen  V.  I\jUkey  46 

37.  The  invention,  as  described  in  tlie 
original  "  tin-foil  patent,"  applied  as 
well  to  flat  sheets  and  plain  surfaces, 
as  to  those  which  were  moulded  or 
wrought  into  irregular  and  configu- 
rated forms.  id. 

38.  The  reissued  "  tin-foil  patent"  em- 
braces the  use  and  application  of  all 
metal  plates  that  are  sufficiently  flex- 
ible to  be  used  in  substantially  the 


same  way,  with  substantially  the 
same  results,  that  tin-foil  could  be 
used,  when  applied  not  only  to  irreg- 
ular, but  to  plain  fiat  sheets  of  the 
compound,  and  covers  all  plates  that 
are  sufficiently  fiexible  to  admit  of 
their  being  rolled  upon  the  com- 
poundf  substantially  in  the  manner 
described  in  the  reissued  patent,  and 
so  firmly  united  as  to  expel  the  air, 
and  secure  the  adhesion  of  the  plates 
and  compound,  through  the  process 
of  vulcanization,  without  the  neces- 
sity of  other  pressure  or  force,      id. 

39.  The  original  invention  of  Meyer 
was  co-extensive  with  such  construc- 
tion of  the  reissued  *'  tin-foil  patent." 

id, 

(3.)  Morton^9 — Ether, 

40.  The  patent  granted  to  William  T. 
G.  Morton,  November  12th,  1846,  on 
the  invention  of  Charles  T.  Jackson 
and  himself,  for  an  "  improvement  in 
surgical  operations  on  animals,"  sets 
forth  a  new  discovery,  namely,  that 
the  well  known  inhalation,  by  an  ani- 
mal, of  the  well  known  vapors  of 
ether,  in  increased  quantities,  will 
produce  a  state  analogous  to  complete 
intoxication,  accompanied  by  total 
insensibility  to  pain.  Morton  v.  New 
York  Eye  Infirmary  ^  116 

41.  That  discovery  was  not  patentable. 

id. 

42.  The  invention  claimed  in  that  pat- 
ent, whether  regarded  as  being  the 
combination  of  such  discovery  with 
surgical  operations,  or  as  the  appli- 
cation of  such  discovery  to  surgical 
operations,  by  the  process  of  render- 
ing the  system  insensible  to  pain,  by 
the  inhalation  of  ether,  is  not,  within 
the  6th  section  of  the  Act  of  July 
4th,  1836,  (6  U.  8.  Stat,  at  Large, 
119,)  an  improvement  on  the  art  of 
surgery,  and  is  not  a  patentable  in- 
vention, id. 

(4.)  Sus9ey'9 — Heaping  Machine. 

43.  Letters  Patent  were  granted  to  Obed 
Hussey,  the  inventor,  August  7ih, 
1847,  for  "  a  new  and  useful  improve- 
ment  in  reaping  machines,"  and  were 
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reissued  April  14th,  185t,  in  three 
reissues,  granted  to  him,  and  num- 
bered 449,  450,  and  451.  Reissue 
No.  450  was  reissued  June  21  st,  1859, 
in  two  reissues,  g^nted  to  him,  and 
numbered  742  and  743.  Reissue  No. 
743  was  reissued  February  28th,  1860, 
in  a  reissue,  granted  to  him,  and 
numbered  917 :  Siddj  that  reissues 
Nos.  449,  742,  and  917  were  properly 
granted,  and  coyer  only  Inventions 
made  prior  to,  and  intended  to  be 
patented  under,  the  original  applica- 
tion ;  that  such  inventions  are  new 
and  useful  and  patentable;  and  that 
tiie  inventor  did  not  lose  his  right  to 
a  reissue  by  any  laches,  or  any  aban- 
donment or  dedication  to  the  public 
of  any  of  the  inventions.  Hussey  v. 
Bradley,  134 

44.  The  invention  covered  by  reissue 
No.  449  was  not  put  on  sale  by  the 
inventor,  or  with  his  consent,  two 
years  prior  to  his  application  for  his 
patent.  id. 

(6.)  Treadweffs — Cannon. 

46.  The  invention  described  and  claim- 
ed in  Letters  Patent  granted  to  Daniel 
Tread  well,  December  11th,  1866,  and 
reissued  February  4th,  1862,  for  an 
"  improvement  in  the  manufacture  of 
cannon,"  explained.  TreadweU  v. 
FarroU^  369 

46.  The  prior  application  to  a  wrought- 
iron  gun,  or  to  a  barrel  composed  of 
a  combination  of  wrought  and  cast- 
iron,  of  wrought-iron  hoops,  in  a 
given  way,  to  strengthen  the  barrel, 
will  not  defeat  a  subsequent  patent 
for  the  application  of  such  hoops,  in 
the  same  way,  to  a  cast-iron  gun.  id 

47.  The  said  patent  to  Treadwell  is 
v(ud  for  want  of  novelty.  id, 

(6.)  Ooodyeai^s — Hard  India  Rubber, 

48.  The  extent  of  the  claims  of  the  two 
Letters  Patent  No.  556  and  No.  657, 
reissued  to  Henry  B.  Groodyear,  as 
administrator,  itc,  of  Nelson  GUH)d- 
year,  deceased.  May  18th,  1858,  for 
an  '*  improvement  in  the  manufacture 
of  India  rubber,"  defined.  Oood- 
year  v.  MuOte^  429 


49.  The  patentee  is  not  limited, by  those 
patents,  to  a  quantity  of  sulphur  not 
exceeding  one  pound  to  a  pound  of 
gum,  provided  the  substance  pro- 
duced has  the  qualities  of  the  snb- 
stance  referred  to  in  his  patents,  id, 

60.  It  is  an  infringement  of  those  pat- 
ents, to  make  a  substance  having  the 
properties  of  the  substance  referred 
to  in  those  patents,  by  compounding 
as  much  as  twenty-two  ounces  of  sul- 
phur witli  a  pound  of  gum  and  sub- 
jecting  the  mixture  to  the  heating 
process  described  in  those  patents. 

id, 

61.  it  is  a  violation  of  an  injunction 
against  the  infringement  of  those 
patents,  for  a  defendant  to  fit  up  ma- 
chinery and  keep  it  in  running  order, 
in  a  factory  which  he  knows  is  mak- 
ing bard  India  rubber  iir  violation  of 
those  patents.  id, 

62.  The  original  Letters  Patent  granted 
to  Nelson  Goodyear,  May  6th,  1851, 
for  his  invention  in  connection  with 
what  is  known  as  **  hard  India  rub- 
ber," was  a  patent  for  the  process 
and  not  for  the  product.  Goodyear 
V.  WaU,  468 

53.  The  reissued  patenta  granted  May 
18th,  1868,  on  the  surrender  of  such 
original  patent,  are  both  of  them 
valid,  although  one  is  for  the  process 
and  the  other  for  the  product.      id, 

64.  Those  patents  are  not  open  to  the 
objection  that  they  do  not  describe 
the  invention  in  such  full,  clear  and 
exact  terms,  as  to  enable  any  one  of 
ordinary  skill  in  the  art  to  make  the 
hard  rubber  without  experiment  or 
further  invention ;  nor  to  the  objec- 
tion that,  so  far  as  respecte  the  appli- 
cation of  the  compound  to  dental 


purposes,  it  has  been 
the  public. 


dedicated  to. 
id. 


See  ATTAOHlfBKT,  2,  3. 

(7.)  Kvrby'e-^Harvtsiing  Mdchinee, 

66.  In  the  patent  issued  to  William  A. 
Eirby,  November  16th,  1859,  for 
*'  improvemente  in  combined  harvest- 
ing machines,"  and  reissued  July 


ISDBX, 


m 


9th,  1861,  the  novelty  of  the  inyen- 
.    tion,  as  respects  the  raker's  seat  con- 
sists   in    its   location.      Kirby    v. 
Beardsley,  438 

66.  What  is  claimed,  in  the  said  re- 
issued patent,  is  an  old  combination, 
consisting  of  three  members,  placed 
in  new,  or  supposed  new,  positions ; 
namely,  a  cutting  apparatus,  and  a 
platform  having  a  side  delivery,  both 
being  placed  in  rear  of  a  line  drawn 
through  the  front  of  the  main  wheel, 
and  a  raker's  seat  located  at  the 
sid)9  of  the  platform,  and  behind  a 
line  drawn  through  the  cutting  ap- 

'   paratus.  id. 

57.  The  machine  called  the  "Cayuga 
Chief"'  is  an  infringement  of  the 
said  reissued  patent  id, 

68.  The  invention  claimed  in  said  re- 
issued patent  was  not  new.  id, 

59.  The  sliifting  of  the  raker's  seat  on 
its  support,  by  the  patentee,  so  as  to 
place  it  on  an  angle  across  the  path 
of  the  machine,  and  enable  the  raker 
to  face  in  a  different  direction,  was 
not  a  patentable  invention.  id. 

60.  The  position  of  the  raker  on  the 
seat  is  merely  a  result  of  the  angle 
at  which  the  seat  is  actuate;!  on  its 
support,  and,  as  a  part  of  a  claim  in 
the  patent,  is  mere  superfluous  des- 
cription, id. 

(8.)  Tak'8— Locks, 

61.  The  two  different  classes  of  com- 
bination locks,  explained,  TcUe  db 
Grtefnleaf  Manufachtring  Company 
V.  North,  416 

62.  In  the  reissued  patent  granted  to 
Linus  Yale,  Jr.,  April  28th,  1863, 
for  an  "  improvement  in  locks,"  the 
second  claim,  which  is :  "  In  combi- 
nation with  a  pack  or  series  of  tum- 
blers set  separately  and  in  succes- 
sion, I  claim  a  vibrating  fence  and  a 
bolt,  and  a  proper  stop  against 
which  the  fence  may  abut,  the  whole 
being  and  operating  substantially  as 
set  forth,"  is  applicable  only  to  the 
class  of  locks  in  which  the  tumblers 
are  set  separately  and  in  succession, ' 


under  the  exclusive  control  of  the 
operator,  and  subject  to  his  discre- 
tion, as  distinguished  from  the  class 
of  locks  in  which  the  tumblers  are 
all  set  at  one  time,  by  Axed  mechan- 
ism, id, 

63.  The  nature  of  the  invention  cover- 
ed by  said  second  claim,  defined,  id. 

64.  Such  invention  was  new  with  the 
patentee,  and  the  said  reissued  patent 
is  valid.  id. 

65.  The  combination  covered  by  said 
second  claim  is  a  combination  of  the 
bolt,  the  vibrating  fence,  the  stop 
and  the  tumblera  id. 

66.  Such  daim  is  not  invalidated  by 
the  prior  existence  of  a  combination 
in  which  the  tumblers  were  set  at 
the  same  time  by  fixed  mechanism. 

id. 

(9.)   Woodward 9 — Hoops  for  Skirts. 

67.  The  patent  granted  to  tldward  F. 
Woodward,  June  16th,  1857,  and  re- 
issued September  29th,  1857,  for 
"improvements  in  stiffening  ladies' 
skirts  or  bustles,  and  other  articles 
of  dress,"  claims  the  curving  of  the 
material  into  a  spiral  form,  either 
with  or  without  a  core  of  a  flexible 
character.  West  v.  Silver  Wire 
Mant^acturing  Company ,  477 

68.  Whether  a  hoop  so  formed  is 
patentable,  in  view  of  the  prior  ex- 
istence, in  stringed  musical  instru- 
ments, of  strings  formed  of  a  cat-g^t 
core,  with  metallic  wire  wound 
around  it  in  a  spiral  form,  quere.    id. 

69.  In  said  patent,  the  elasticity  of  the 
hoop  is  due,  almost  wholly,  to  the 
spind  wire.  id. 

70.  A  hoop  made  of  a  plain  strip  of 
steel,  covered  with  a  fine,  flexible, 
iron  wire  or  thread,  tinned  or  silver- 
ed, is  not  an  infVingement  of  said 
patent.  In  such  hoop,  the  wire  coat- 
ing is  not  the  hoop,  but  the  strip  of 
steel  is  the  hoop,  and  the  patent  is 
for  a  hoop,  aud  not  for  the  covering 
of  a  hoop.  ii 
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PENALTY. 


See  PATBiiT,  21,  22. 


PIRACY. 


See  KOBBERT,  2,  3,  8,  9. 


PLEADING. 

1.  In  an  action  at  law  for  the  infHnge- 
ment  of  letters  patent,  by  selling 
to  others  to  be  used  the  patented 
improvement,  a  special  plea  set 
forth  that  the  alleged  selling,  if  any- 
such  was  made  by  the  defendant,  was 

I  made  by  him  solely  as  the  agent  of 
another  person,  and  not  for  profit  or 
on  the  account  of  the  defendant,  and 
that  the  defendant  derived  no  profit 
or  advantage  whatever  thereft'om: 
ffeldy  on  special  demurrer  to  the 
plea,  that  it  was  bad,  because  it  was 
hypothetical  and  did  not  admit  the 
cause  of  action  set  forth  in  tlie  de- 
claration, but  sought  to  avoid,  with- 
out admitting,  the  same ;  and  that  it 
was  also  bad,  because  it  did  not 
state  the  name  of  the  person  for 
whom  the  defendant  claimed  to  have 
acted  as  agent.    Morse  y.  DaviSj    40 

2.  SemUe^  that  the  facts  set  up  in  the 
plea  would  not  constitute  a  defence. 

id. 

3.  In  an  amendec^  declaration,  it  is 
proper  to  state  tlie  citizenship  of 
the  parties  in  the  present  tense, 
without  stating  such  citizenship  as 
existing  at  the  time  of  the  com- 
mencement of  the  suit.  BirdsaU  y. 
Ferego,  251 

4.  Rules  of  pleading,  applicable  to  a 
declaration  for  the  breach  of  a  oove- 
nant,  stated.     Wilcox  v.  Cohn,     346 

6.  Only  so  much  of  the  covenant  as  is 
essential  to  the  cause  of  action 
should  be  set  forth.  id. 

6.  Distinct  breaches  of  separate  cove- 
nants may  be  assigned  in  the  same 
oounU  id. 

*f.  It  is  sufficient  to  assign  a  breach  of 


the  coTenant  according  to  its  legal 
effect,  or  in  words  which  contain  its 
sense  and  substanoe.  id. 

8.  The  performance  of  a  condition  pre- 
cedent must  be  ayeired,  but  matters 
of  defence  need  not  be  anticipated 
and  negatived.  id. 

9.  A  special  plea  which  sets  up  several 
defences  to  a  cause  of  action  is  bad. 
Cook  Y,  Tribune  Assodaiiont         ^^^ 

10.  A  special  plea  must  contain  one 
good  defence  to  all  that  it  professes 
to  answer.  id. 

11.  Where  a  declaration  is  founded  on 
a  libel  charging  the  plaintiff  person- 
ally as  corrupt  and  dishonest,  a 
special  plea  to  it,  winch  imputes 
criminality  only  to  the  clerks  and 
employees  of  the  plaintiff,  is  bad. 

id, 

• 

12.  Where  a  declaration  is  founded  on 
a  libel  charging  the  plaintiff  to  be 
a  full  blown  scoundrel  and  knave, 
and  not  fit  to  be  trusted  with  half 
a  million  of  money,  and  that,  if 
entrusted,  he  would  convert  it  to 
his  own  benefit,  and  thereby  com- 
mit felony,  a  special  plea  setting  up 
that  the  plaintiff  knowingly  falsified 
the  books  of  his  office  as  postmaster, 
to  defraud  the  Government,  and  a 
special  plea  setting  up  that  i^e  plaint- 
iff coerced  his  clerks  to  subscribe  to 
and  support  a  newspaper  of  which 
he  was  proprietor,  are  bad,  as  con- 
taining no  defence  to  the  libeL     id. 

13.  Where  a  declaration  is  founded  on 
a  libel  charging  that  the  plaintiff, 
if  entrusted  with  public  moneys, 
would  commit  the  offence  of  embesde- 
ment  a  special  plea  to  it,  setting  up 
that  the  plaintiff  has  committed  the 
offence  of  embezzlement,  is  bad,  as 
containing  no  defence  to  the  libel 

id. 

14.  Where  a  dedaration  is  founded  on 
a  libel  charging  that  the  plaintiff, 
while  postmaster,  by  natural  affinity, 
gathered  about  him  scamps,  and  wil- 
fully and  corruptly  employed  them 
to  steal  the  public  money,  and  that, 
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ond^  the  o(md\ict  or  rule  of  the 
plBintiff,  as  postmaster,  and  While  he 
held  the  office,  it  became  a  den  of 
thieves,  a  special  plea^  setting  up 
that  the  plaintiflf,  as  posUnaster,  had 
the  appointment  of  his  clerks  and 
other  employees,  and  that  they,  in 
the  oottrse  of  their  empiojinent  and 
business,  abstracted  letters  from  the 
office,  broke  them  open,  and  stole  the 
contents,  is  bad,  as  containing  no  de- 
fence to  the  libeL  id, 

15.  In  a  declaration  founded  on  a  libel, 
the  whole  of  the  libel  must  be  con- 
sidered, upon  the  point  as  to  whether 
the  averments  in  the  declaration  are 
sufficient  to  make  the  libel  applica- 
ble to  the  plaiDtUf.  icL 

8ee  Administrator. 
Limitation,  6  to  10. 


POWER  OF  ATTORNEY. 

1.  An  irrevocable  power  of  attorney  or 
proxy,  given  by  an  owner  of  stock 
in  a  corporation,  to  vote  upon  such 
stock,  reserving  certain  privileges 
to  such  owner  in  regard  to  the  man- 
ner of  dealing  in  the  stock  and  with- 
drawing from  such  ownership,  is  not 

j  contrary  to  public  policy  or  open  to 
objection.  Brawn  v.  Pacific  Mail 
Company y  525 


PRACTICE. 

1.  The  practice,  in  this  Coort,  on  a  de- 
cision being  made  by  the  Court,  is  to 
enter  a  formal  order  upon  it,  and  not 
to  regard  the  decision  itself  as  an 
order.    Boker  v.  Bronson,  5 

2.  Where,  on  a  motion  for  a  new  trial, 
a  written  decision  was  made  by  the 
Judge  holding  the  Court,  and  filed, 
granting  a  new  trial  on  condition  of 
the  payment  of  costs  **  within  twenty 
days  after  the  service  of  this  order," 
and  no  other  or  more  formal  order 
Was  made,  and  the  costs  were  not 
paid:  Heldj  that  the  party  making 
the  motion  was  not  in  default,  in  not 
paying  the  costs.  id. 

3.  Although   a   trial   a&d   oonviction 


have  been  had  for  a  capital  ofifence 
before  a  Circuit  Court  when  held  by 
both  of  the  Judges  thereof,  it  is  com- 
petent for  the  same  Court,  when  held 
by  only  one  of  the  Judges,  to  pass  the 
sentence.     Untied  States  v.  Gordon^ 

18 

4.  A  Court  of  the  United  States  is  not 
empowered  to  grant  a  non-suit,  in 
a  case  where  evidence  has  been  taken. 
BaucicauUy,  Fox,  87 

5.  A  seizure  case,  triable  by  a  jury  in 
the  District  Court,  cannot  be  re- 
viewed in  this  Court  on  an  appeal, 
but  can  be  reviewed  only  on  a  writ 
of  error.  United  States  v.  15  Hogs' 
headsj  106 

6.  Where  such  a  case  is,  by  agreement 
of  parties,  tried  by  the  District 
Court,  without  a  jury,  the  record 
should  be  made  up  in  form,  as  in  the 
case  of  a  writ  of  error,  with  the 
proper  exceptions  to  the  admission 
or  rejection  of  testimony,  or  to  the 
instructions  of  the  Court  to  the  jury. 

id, 

1,  In  making  iip  a  case  on  which  to 
move  for  a  new  trial,  oral  testimony 
taken  at  the  trial  by  way  of  ques- 
tion and  answer  must  be  reduced  to 
the  form  of  a  narrative,  or  the  Court 
will  refuse  to  hear  the  motion. 
United  States  v.  508  Barrels,        407 

8.  Where  a  defendant,  in  a  suit  in 
Equity,  was  held  to  have  infringed 
one  claim  of  a  patent,  and  another 
claim  of  the  patent  was  held  not  to 
have  been  new,  no  costs  were  allowed 
to  either  party.  Yale  S  Oreenieaf 
Mfg,  Co,  V.  North,  456 

9.  A  reference  being  made  to  a  Master 
to  take  an  account,  an  injunction  was 
withheld  until  the  coming  in  of  his 
report.  teC 

See  Amendment. 

Constitutional  Law,  6,  6. 
Equity,  1  to  4,  13  to  17. 
FoRFErruRB,  6,  7. 
Injunction,  6  to  10. 
Internal  Revenue,  9  to  13^ 

16. 
JuEisDicnoir,  16. 
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Pabtiies. 
Removal. 
Tbial,  2,  3. 
Wbit  or  Ebbob. 


PRESIDENT. 


JSee  OoHGmTunoKAL  Law,  4. 
Habeas  €k)BPUs,  2. 


PRIVATEER. 
See  ROBBSBY,  3,  4. 


PRIVILEGED  COMMUNICATION. 
8m  Slandeb. 


PROTEST. 

See  Duties,  8,  7,  24,  25. 
Ixtebnal  Reyenue,  20. 


PROVOST-MARSHAL. 
See  Dbaft,  1. 


R 


RAILROAD. 

1.  Where  a  railroad  train,  while  mov- 
ing on  a  track  belonging  to  one  rail- 
road  com  pan  J,  is  in  the  exclusive 
charge  of  the  servants  of  another 
railroad  company,  the  former  com- 
pany is  not  responsible  for  the  negli- 
gence of  the  servants  of  the  latter 
company  in  conducting  such  move- 
ment of  the  train.  Clymer  v.  Cen- 
tral R  B,  Co^  317 

2.  It  is  held  by  the  Court  of  Appeals 
of  New  York,  that  the  use  of  land  in 
a  public  street  for  the  purposes  of  an 
onlinary  railroad,  is  a  new  burden, 
which  cannot  be  imposed  without 
previous  compensation  to  the  owner 
of  the  fee  of  such  land.     Van  Boke- 

\  len  v.'BnxMyn  City  R.  R.  Co,,    379 

3.  It  having  been  held  by  the  Supreme 


Court  of  New  York,  at  General  Term, 
that  the  use  of  land  in  a  city  street 
for  tlie  purpose  of  an  oMinary  horse 
railroad  is  no  new  burden,  but  sim- 
ply a  new  mode  of  enjoying  the  pub- 
lic easement,  and,  consequelitly,  that 
no  farther  compensation  can  be  de- 
manded by  the  owner  of  such  land, 
and  it  having  also  been  held  by  a 
Judge  of  the  same  Court,  in  an  ac- 
tion brought  to  prevent  the  laying 
of  a  railroad  track,  that  there  existed 
lawAil  authority,  under  the  statutes 
of  New  York,  to  lay  such  track,  this 
Court  followed  such  decisions,  on  a 
motion  for  a  provisional  injunction  to 
restrain  the  laying  of  such  track,  id. 

See  Injunction,  4. 


RECOGNIZANCE. 
See  Bail. 


REMOVAL. 

1.  Where  the  proceedings  taken  by  a 
defendant,  in  a  suit  brought  in  a 
State  Court,  to  remove  the  suit  into 
this  Court,  under  the  provisions  of 
the  3d  section  of  the  Act  of  March 
2d,  1833,  (4  U,  &  SiaL  ai  Large, 
633,)  are  in  conformity  with  the  Act, 
the  removal  is  imperative ;  and  the 
question  whether  the  defendant  bad 
in  fact  a  right  to  remove  the  suit 
cannot  be  raised  by  a  motion  to  this 
Court,  before  the  trial,  to  remand  the 
suit  to  the  State  Court.  Dennistoun 
V.  Drapery  336 

2.  Any  question  as  to  the  jurisdiction 
of  this  Court  in  the  premises,  based 
on  the  point  of  an  alleged  absence  of 
right  in  the  defendant  to  remove  the 
suit,  can  be  raised  at  the  trial,      id. 

3.  Property  in  custody,  involved  in  a 
replevin  suit  removed  into  this  Court, 
ought  to  be  sold,  and  the  proceeds 
should  be  brought  into  this  Court 
and  deposited,  on  interest,  to  abide 
the  result  of  the  suit.  id. 

See  Attachment,  1. 

Intebnal  Revenue,  21. 

JUBISDICTION,  4  to  6,  8,  13  to 

16. 
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KBPLBVIN. 
See  BSKOVAL,  3. 

BBS  ADJUDICATA. 
Bee  Admuostratob. 

BOBBEBT. 

1.  The  3d  section  of  the  Act  of  May 
16th,  1820,  (3  U.  &  Btat  at  Large, 
600,)  in  regard  to  robbery  on  the 
high  seas,  applies  to  all  persons, 
whether  citizens  or  foreigners.  Unil- 
ed  JStaks  y.  Bakery  6 

2.  The  9th  section  of  the  Act  of  April 
30th,  1790,  (1  U.  &  SkU.  at  Large, 
114,)  in  regard  to  piracy  or  robbery 
on  the  high  seas,  applies  only  to  citi- 
zens and  not  to  foreigners.  id. 

3.  A  nation  at  war  may  commission 
private  armed  vessels  to  carry  on 
war  against  its  enemy  on  the  high 
seas,  and  the  commission  will  afford 
protection,  even  in  the  judicial  tribu- 
nals of  the  enemy,  against  a  charge 
of  the  crime  of  rob^ry  or  piracy. 

id. 

4.  Such  a  commission  would  be  a  good 
defence  against  an  indictment  under 
the  3d  section  of  the  Act  of  1820. 

id. 

6.  The  9th  section  of  the  Act  of  1790 
changes  that  rule,  as  it  respects  citi- 
ssens  of  the  United  States  who  take 
service  under  a  commission  to  a  pri- 
vate armed  vessel  from  the  enemy  of 
their  country.  id 

6.  The  term  "  robbery,"  as  used  in  the 
3d  section  of  the  Act  of  1820,  means 
the  felonious  taking  of  the  goods  or 
property  of  another,  of  any  value, 
fh>m  his  person  or  in  his  presence, 
against  liis  will,  by  violence  or  put- 
ting him  in  fear.  id. 

7.  A  felonious  taking  means  a  taking 
with  a  wrongful  intent  to  appropriate 
the  goods  of  another.  id 

8.  The  takmg,  to  be  within  said  3d 


section,  need  not  be  a  taking  which, 
if  upon  the  high  seas,  would  amount 
to  piracy  according  to  the  law  of  na- 
tions, id. 

9.  Piracy,  according  to  the  law  of  na- 
tions, defined.  id. 


S 

SBIZUBE. 

See  FOKFBITURE,  4  to  7. 

Internal  Bevenue,  17 
Practice,  5,  6. 

SET-OFF. 
See  Equity,  20. 

SHIPPING.      1 

SeeCxKBSXBL 
CmzEN. 
gollzsion. 
Lden. 
Ybssbu 

SLANDEB.; 

1.'  The  defendant  conducted  a  mercan- 
tile agency  in  the  city  of  New  York, 
the  object  of  which  was  to  procure 
information  of  the  pecuniary  ability 
and  standing  of  merchants  in  the 
country  for  merchants  in  the  city,  to 
be  communicated  to  the  latter  in  a 
confidential  manner.  He  had  some 
twenty  clerks  to  whom  the  informa- 
tion obtained,  and  which  was  record- 
ed in  a  book,  was  communicated,  and 
who  participated  in  communicating 
it  to  Uie  customers  of  the  agency  or 
to  their  clerks.  The  defendant  com- 
municated, through  his  clerks,  to 
several  customers  and  to  their  clerks, 
facts  seriously  affecting  the  credit  of 
the  plaintiff,  as  a  merchant:  Held, 
that  the  communication  was  not  of  a 
privileged  character.  Bearddey  v. 
Tappan,  497 

2.  The  principle  upon  which  privileged 
communications  rest,  which,  of  them- 
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selves,  would  otherwise  be  libellous, 
imports  confidence  and  secrecy  be- 
tween individuals,  and  is  inconsist- 
ent with  the  idea  of  a  communica- 
tion made  by  a  society  or  congrega- 
tion of  persons,  or  by  a  private 
company  or  a  corporate  body.       icL 


SLAVE  TRADE. 

1.  Where  a  vessel  is  shown  to  have 
been  fitted  out  for  the  purpose  of  en- 
gaging in  the  slave  trade,  her  master, 
if  he  liad  control  and  charge  of  the 
vessel,  in  procuring  the  cargo,  in 
stowing  it  and  in  shipping  the  sea- 
men, is  to  be  held  cliargeable,  as 
matter  of  law,  with  a  knowledge  of 
the  intended  service  of  the  vessel. 
United  State$  y,  OorcUmj  18 

2.  If  such  master  conducts  the  vessel  to 
Africa,  remains  in  her,  and  starts  to 
come  back  with  her,  she  having  there 
taken  on  board  a  cargo  of  slaves,  such 
previous  knowledge  on  the  part  of  the 
master,  is,  on  the  trial  of  an  indict- 
ment afrainst  him  for  engaging  in  the 
slave  trade,  to  be  taken  into  consider- 
ation by  the  jury,  gn  the  question  as 
to  the  purpose  for  which  he  was  found 
on  the  vessel,  in  Africa,  when  the 
slaves  were  put  on  board.  *  id, 

3.  To  sustain  an  indictment,  under  the 
5th  section  of  the  Act  of  May  15th, 
1820,  (3  U.  8.  Stat,  at  La¥ge,  601,)  for 

/oret&^y  confining  and  detaining  ne- 
groes on  board  of  a  vessel,  with  intent 
to  make  them  slaves,  it  is  not  neces- 
sary to  show  tliat  physical  or  manual 
force  was  exercised  on  board  of  the 
vessel,  but  it  is  enough  if  the  negroes 
were  under  moral  restraint  and  fear 
there,  their  wills  being  controlled  by 
superior  power  exercised  over  tlieir 
minds  and  bodies,  it  appearing  that 
they  were  under  restraint  at  the  time 
by  the  persons  who  furnished  them 
at  the  vessel's  side  and  transferred 
.  them  to  the  vessel,  and  that  they 
came  upon  the  deck  of  the  vessel  in 
that  condition ;  and  any  person  who 
participated  in  such  sort  of  detention 
is  to  be  regarded  as  a  principal  in  the 
offence.  id. 

4^  In  such  an  indictment,  it  is  sufficient 


to  aver,  that  the  defendant  forcibly 
confined  and  detained  the  negroes, 
"  they  not  having  been  held  toservice 
by  the  laws  of  either  of  the  States  or 
territories  of  the  United  States,"  with- 
out otherwise  averring  that  they  were 
not  BO  held  to  service  at  the  time  of 
the  commission  of  the  oflTence:      id, 

5.  Under  the  4th  section  of  the  Act  of 
May  15th,  1820,(3  {T.iS  8kU.  at  Large, 
600,)  in  regard  to  the  slave  trade,  the 
ofi'ences  prohibited  may  be  commit^ 
ted  by  any  citizen  of  the  United 
States,on  board  of  anjrvessel,  whether 
foreign  or  American.  Uniied  Skxies  y. 
WesterveU,  30 

6.  Under  that  section,  it  is  an  offence  to 
receive  negroes  on  board  of  a  vessel, 
from  persons  who  have  seized  them 
and  brought  them  to  the  vessel's  side, 
in  violation  of  the  law ;  and  any  per- 
son of  the  vessel's  company,  on  board 
of  the  vessel,  who  is  competent  to 
commit  a  crime,  commits  such  ofifencd 
by  voluntarily  receiving,  or  actually 
participating  in  the  reception  of,  the 
negroes  on  the  vessel,  with  the  intent 
to  make  them  slaves.  id 

7.  Facts  andcircumstances  stated  which 
would  amount  to  a  restraint,  so  as  to 
deprive  the  acts  of  a  voluntary  char- 
acter, in  the  case  of  the  subordinates 
of  a  vessel  id. 

SMUGGLINa. 
BedOmuxa,  10,  11. 

STATUTE. 

1»  Money  paid  under  a  contract  made 
in  violation  of  la  w,  caunot,  at  common 
law,  be  recovered  back,  and,  where  a 
statute  gives  the  right  to  recover  it 
back  by  suit,  a  pending  suit  and  the 
cause  of  action  involved  in  it  fall  with 
the  repeal  of  the  statute.  Kiwhro  v. 
Golgaie,  229 

See  Crimes,  2, 12. 
Duties,  14,  17. 

STATUTE  OP  LIMITATION. 
Bee  LuHTATiOM. 
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STATUTES  COMMENTED  ON. 
Unitid  Status. 


• 


1789,  Sept.  24,  Judiciary, 


56,  lot, 
303,  481 
6,  84,  360 
191 
66 
566 
6,  18,  30 
427 
222,  294 
6,  284,  294 
325,  362 


1790,  April  30,  Orimes, 
1799,  March  2,  Tariff, 
1803,      "      3,  Appeals, 
1818,  April  20,  Neutrality, 

1820,  May   15,  Crimea, 

1821,  March  2,  Tariff, 
1823,      "      3,  Crimes, 
1825,      "       "  Crimes, 
1831,  Feb.    3,  Copyright, 
1833,  March  2,  Courts,     128,  259,  336. 

514 

1836,  July   4,  Patent, 

1837,  March  3,  PateDt^ 

1838,  July    7,  Steamboats, 

1839,  Feb.  28,  Bail, 
1839,  March  3,  Patent, 
1842,  Aug.  29,  Patent, 
1842,     "      30,  Tariff, 

1845,  Feb.    26,  Duties, 

1846,  July   30,  Tariff, 
1848,  Aug.  12,  Extradition, 
1862,     **      30,  Steamboats, 
1854,March28^  Warehouse, 
1867,     "        3,  Tariff, 


160 

160 

1 198 

104 

160 

494 

1,427 

274 

1,  38,  195 

414 

198 

157 

1,  185,  195 


1860,  June  22,  Extradition,  414 

1861,  March  2,  Patent,  282 
1861,  "  "  Tariff,  202 
1861,  July  13,  Confiscation,  549 
1861,  Aug.    6,  Tariff,                          193 

1861,  '*      6,  Confiscation,  231 

1862,  July  1,  Internal  Revenue,  130 
1862,     "     14,  Tariff,  196, 219,  221 

231 
222 
166 
229 
383 
411 
238 


1862,  "     17,  Confiscation, 

1863,  March  2,  Crimea, 
1863,     "       3,  Draft, 

1863,  *^      3,  Internal  Revenue, 

1864,  "      7,  Taxes, 
1864,  April  29,  Navigation, 
1864,     "       "  Tariff, 
1864,  June  30,  Internal  Revenoe,    2$9, 

269,  294,  316,  330,  403 
1864,     "      "  Tanff,  238 

1864,  July   1,  Post  Office,  616 

1866,     "   13,  Internal  Revenue,      403, 

407,  512,  542,  645 


New  York. 


1850,  chap.  283, 

1851,  chap.  479, 


35 
387 


STEAMBOAT. 
h  The  penaltiea  imposed  by  the  2d  sec- 


tion of  the  Act  of  July  7th,  1838,  (5 
U.  8.  Bat  at  Large,  304,)  referred  to 
and  adopted  by  the  Act  of  August 
30th,  1852,  {10  Jd.,  61,)  do  not  apply 
to  steam  vessels  used  on  the  ferry  be- 
tween New  York  and  Elizabethport, 
New  Jersey,  wliich  was  established 
more  than  eighty  years  ago,  it  being 
declared  by  the  42d  section  of  the 
Act  of  1852,  that  that  Act  shall  not 
apply  to  steamers  used  as  ferry-boats. 
EUzdbethport  FoTy  Co,  v.  United 
JStaies,  198 


STEVEDORE, 


See  Carrikr,  4. 


STOCK. 
See  BiNK,  1  to  3. 


STORAGE. 
See  Duties,  6,  8,  9. 


SUIT. 

See  AflsiOKEE. 
Duties,  24,  25. 
Income  Tax,  2,  3. 
Internal  Revenue,  4,  20. 
JuMSDicnoN,  4  to  8,  12,  It 

to  19. 
Limitation,  1,  2. 
Statute. 


TARE. 
8se  Duties,  10, 11. 


TARIFF. 
iSse  Duties. 


TAX. 

See  Conbtitutional  Law,  8,  9. 
Equity,  5,  6, 
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iKJUKcnoir,  1,  3« 
InTBmrAL  Bbyenxtx. 


TREASON. 

1.  To  constitute  the  crime  of  treason, 
in  levying  war  against  the  United 
States,  as  defined  in  Article  3,  section 
3,  of  the  Constitution,  there  must  be 
an  actual  levying  of  war.  A  consul- 
tation or  conspiracy  to  do  so,  is  not 
an  overt  act,  within  the  constitution- 
al definition.  Ihe  Law  of  Treason^  549 

2.  What  acts  constitute  adhering  to  the 
enemies  of  the  United  States,  giving 
them  aid  and  comfort,  within  Article 
3,  section  3,  of  the  Constitution,  con- 
sidered, a, 

3.  Words  oral,  written,  or  printed, 
however  treasonable,  seditious  or 
criminal,  of  themselves,  do  not  con- 
stitute an  overt  act  of  treason.       id. 

4.  The  extent  to  which  the  fact  of  the 
use  of  such  words  may  be  used,  in 
finding  an  indictment,  or  on  the  trial 
of  it,  considered.  id, 

6.  There  is  no  law  of  the  United  States 
making  the  use  of  treasonable  words 
an  ofienoe.  id. 

6.  In  a  civil  war,  persons  who  adhere 
to  their  allegiance,  are  not,  although 
they  reside  in  an  insurrectionary  dis- 
trict, regarded  as  enemies ;  and  trade 
with  such  persons,  in  good  faith  and 
without  collusion  with  the  enemy,  is 
lawful,  unless  interdicted  by  the  Gov- 
ernment, id. 

7.  The  provisions  of  the  Act  of  July 
13th,  1861,  (12  d.  8.  Stat  at.  Large, 
255,)  in  regard  to  trade  with  territo- 
ry in  insurrection,  explained,  as 
bearing  on  the  subject  of  treason,  id. 


TRIAL. 

1.  A  jury,  on  the  trial  of  an  indictment, 
after  they  had  retired  to  consider 
their  verdict,  were,  at  their  request, 
furnished  by  the  officers  in  charge 
of  them,  vrith  several  directories  of 
the  city  of  New  York.     This  feet 


was  made  known  to  the  Court  before 
the  verdict,  which  was  one  of  con- 
viction, was  rendered,  and  they  were 
then  recalled  and  directed  by  the 
Court  to  wholly  disregard,  in  coming 
to  a  result,  any  information  they 
might  have  obtained  from  the  books, 
and  it  did  not  appear  that  the  irreg- 
ularity operated  in  any  way  to  the 
disadvantage  of  the  prisoner :  Eddy 
that  such  irregularity  was  not  suffi- 
cient ground  for  granting  a  new  triaL 
UnUed  States  v.  Horn,  102 

2.  On  the  trial  of  an  indictment,  it  is 
proper  for  the  Court  to  require  the 
question  of  the  constitutionality  of 
the  Act  on  which  the  indictment  is 
founded,  to  be  argued  to  the  Court, 
instead  of  to  the  jury.  United  States 
V.  Biley,  204 

3.  Where  the  evidence  on  a  question  is 
all  one  way,  the  Court  is  justified  in 
not  submitting  the  question  as  one 
of  fact  to  the  jury.  United  States  v. 
One  Stm,  403 

See  EvrosNCE,  4. 

JURISDlOnON,  1,  2,  16. 
Patent,  22. 
Practice,  3. 
Removal,  2. 


TRUST. 

1.  Where  a  will  appointed  an  executor 
and  created  a  trust  by  saying,  "I 
devise  and  bequeath  to  my  executor 
herein  named  in  trust,"  certain  prop- 
erty :  Held,  that  the  relation  of  the 
executor  to  the  trust  estate,  as  trustee, 
was  the  same  as  if  he  had  not  been 
^med  executor  in  the  will,  and  as  if 
the  property  had  been  devised  and 
bequeathed  to  him  in  trust,  by  his 
individual  name.  Parsons  v.  Lyman^ 

170 

2.  The  nature  and  extent  of  the  juris- 
diction of  the  Courts  of  Probate  of 
the  State  of  Connecticut  over  the 
accounts  of  a  testamentary  trustee, 
considered.  uL 

3.  Such  Courts  have  control  over  all 
matters  that  properly  pertain  to  Pro* 
bate  tribunaUiy  but  a  general  grant 
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of  jurisdiction  to  them  of  all  matters 
properly  nounizable  by  such  tribu- 
nals, does  not  embrace  all  the  powers 
and  duties  of  executors  as  such,  or 
the  dealings  of  testamentary  trustees. 

id. 

4.  Such  Ck>urt8  have  no  jurisdiction, 
by  statute,  over  the  administration 
of  testamentary  trusts,  or  over  the 
settlement  of  the  accounts  of  such 
trustees,  or  over  any  controversy 
between  a  trustee  and  a  cestui  que 
truatf  pertaining  thereto.  id, 

6.  A  controversy  between  a  cestui  que 
trust  and  his  trustee,  touching  the 
accounts  of  the  latter  for  services 
and  disbursements  in  the  manage- 
ment of  the  trust,  belongs  peculiarly 
to  a  Court  of  Equity.  id. 

6.  The  settlement,  by  a  Probate  Court, 
of  the  accounts  of  a  testamentary 
trustee,  must,   in  order  to  bind  the 

*  cestui  que  trusty  be  made  upon  due 
previous  notice  to  him  of  the  time 
and  place  of  settlement.  id. 


TRUSTEE. 


iSbe  Trust. 


U 

UNITED  STATES, 
See  Jurisdiction,  12. 


UNITED  STATES  COMMISSIONER. 

See  Crimes,  8. 

Habeas  Corpus,  6  to  9. 


VESSEL. 

1.  Where  it  appears  that  a  vessel  was 
built  In  the  United  States  and  be- 
longed to  American  citizens,  it  is  not 
enough,  in  order  to  show  that  she 


ceased  to  be  an  American  vessel,  to 
prove  that  she  was  taken  abroad  and 
there  sold  and  transferred  by  those 
American  citizens,  but  it  must  also 
be  shown  that  she  was  sold  and 
transferred  to  a  foreigner.  United 
States  y.  Gordon,  18 

2.  Where  the  apparatus  by  which  an 
article  is  being  hoisted  into  a  vessel 
from  a  lighter,  and  the  horses  that 
work  it^  belong  to  the  vessel  or  to 
the  stevedores  who  are  engaged  in 
the  work,  and  are  in  the  service  of 
the  vessel,  the  responsibility  of  the 
lighterman  ceases,  as  a  general  rule, 
when  the  article  is  properly  placed 
on  the  slings  and  hooked  to  the 
tackle,  and  the  duty  of  the  vessel 
begins  with  the  hoisting  of  the  arti- 
cle.    The  OordiOera,  618 

See  Carrier. 
Collision. 
Jurisdiction,  3,  12. 
*  Lien. 
Slave  Trade,  1  to  3,  6  to  t. 
Steamboat. 
War,  3. 


W 

WAIVER. 


SeeDxmsa. 


WAR. 

1.  The  order  of  the  Secretary  of  War, 
of  the  13th  of  May,  1863,  directing 
the  commanders  of  departments  to 
prohibit  the  purchase  and  sale  of 
horses,  mules  and  live  stock  intended 
for  exportation,  and  to  cause  the 
value  of  the  same  to  be  appraised, 
and  the  articles  to  be  reported  to  the 
Quartermaster-Grcneral,  and  to  be 
taken  and  appropriated  to  the  use  of 
the  Government,  and  the  order  of 
the  Secretary  of  the  Treasury,  of 
the  19th  of  May,  1863,  to  the  Col- 
lectors of  Customs,  directing  those 
officers  to  refuse  clearances  for  the 
exportation  of  horses,  mules  and  live- 
stock, and  to  cause  the  detention  of 
all  animals  attempted  to  be  exported 
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in  Yiolation  of  such  orderSf  and  to 
report  the  detention  to  the  con- 
mander  of  the  nearest  military  dis- 
trict, for  his  action,  in  pursuance  of 
such  order  of  the  Secretary  of  War, 
were  iavalid,  as  not  being  authorized 
by  any  Act  of  Congress.  The  Ma- 
tUda  A.  Lewis,  520 

2.  Under  said  orders,  live  fowls  were 
not  embraced  within  the  term  **  live- 
stock." id. 

S.  Where  live  fowls  were  put  on  board 
of  a  vessel,  at  New  York,  for  expor- 
tation to  Havana,  and  three  bills  of 
lading  were  signed  for  them,  one  of 
whicli  wa8  retained  by  tlie  master  of 
the  vessel,  aud  two  of  which  were 
delivered  to  the  consignor,  and  for- 
warded to  the  consignee,  who  made 
an  advance  thereon,  and  afterwards 
the  fowls  were  seized  by  the  Collec- 
tor of  Customs,  under  said  orders, 
and  removed  from  the  vessel,  and 
the  bill  of  lading  in  the  hands  of  the 
master  was  cancelled  by  the  con- 
signor: Heldf  in  an  action  by  the 
consignee  against  the  vessel,  on  the 
two  bills  of  lading,  to  recover  the 
amount  of  such  advance,  because  of 
the  non-delivery  of  the  fowls  at 
Havana,  that  the  vessel  was  liable. 

id. 

See  FORFEITUBB,  6  to  *l. 

Treason. 


WAR  DEPARTMENT. 

See  Constitutional  Law,  3,  4. 
Habeas  Corpus,  1. 
War. 


WAREHOUSE. 
See  Dums,  4,  7  to  9. 


WILL. 


See  Trust. 


WITNESS. 

I.  Travelling  fees  to  a  witness  araallow- 
able  only  to  the  extent  a  subpoena 
will  run ;  that  is,  for  any  distance 
within  the  District,  but  for  not  ex- 
ceeding one  hundred  miles  from  the 
place  of  trial,  unless  the  distance  ia 
wholly  within  the  District.    Anony- 

134 


nums, 


See  Eyidxncb,  3. 


WRIT  OP  ERROR. 

1.  Where,  after  a  trial,  in  an  action  at 
law,  a  motion  is  made  for  a  new  trial, 
and  the  motion  is  denied  by  an  opin- 
ion of  the  Court  filed  in  the  clerk's 
ofiSce,  and  a  judgment  is  then  en- 
tered, the  ten  days  within  which  a 
writ  of  error  must  be  sued  out  to  be 
a  supersedeas  and  stay  of  execution, 
does  not  commence  to  run  from  such 
filing  of  such  opinion,  but  from  the 
entry,  in  the  clerk's  ofiloe,  of  the 
rule  for  judgment  Hakh  v.  Cod- 
ditigton,  523 

2.  Where  a  judgment  is  for  a  large 
amount,  it  is  discretionary  with  the 
Court  to  approve  of  a  bond,  intended 
to  operate  as  a  stay,  with  a  penalty 
less  than  double  such  amount,  liaving 
regard  to  the  security  and  its  suffi- 
ciency for  the  amount  embraced  in 
the  condition  of  the  bond.  id 

3.  In  this  case,  the  usual  affidavit  of 
the  ability  of  the  sureties  accom- 
panied the  bond  at  the  time  of  its 
approval,  and,  there  being  no  alle- 
gation of  their  inability,  the  Court 
held  the  bond  to  be  regular,  and  did 
not  require  any  further  justification, 
although  the  sureties  had  not  justi- 
fied in  compliance  with  a  notice  from 
the  defendant  in  error  requiring  them 
to  do  so.  id, 

/SbePRA0TIGE,5,  6. 
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